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PKEFACE  TO  VOLUME  LXXVI. 


C.  p.  Coopee's  collection  "temp.  Cottenham"  has  preserved 
for  us,  notwithstanding  its  title,  several  cases  of  much  earlier 
date.  Natusch  v.  Irving^  p.  54,  and  Lashley  v.  Hog^  p.  64, 
contain  important  judgments  of  Lord  Eldon's;  the  latter  was  a 
Scottish  appeal,  and  in  1804  the  reporting  in  the  House  of 
Lords  was  still  rather  casual;  but  the  former  was  in  the 
Court  of  Chancery,  and  it  is  not  easy  to  see  why  it  was 
not  reported  in  the  regular  course.  It  was  perhaps  an  excess 
of  caution  or  piety  on  Mr.  C.  P.  Cooper's  pai't  to  report  the 
Vice-Chancellor's  refusal  to  compel  a  defendant  to  caiTy  on 
a  public-house  {Hopner  v.  Brodripp^  P«  !)>  l>^t  we  are  thankful 
for  the  spectacle  of  Lord  Langdale  gravely  cousidering 
whether  publication  of  the  statutes  of  an  Oxford  college 
should  be  restrained  by  injunction  {Magdalen  College  v. 
Wardy  p.  13).  Not  only  the  statutes  but  the  accounts  of 
the  Colleges  are  now  public  documents. 

Colman  v.  JE.  C.  It.  Co.^  p.  78,  is  one  of  the  earlier  leading 
cases  on   the  right   of  a  shareholder  in  a  corporation   to 
restrain  its  governing  body  from  exceeding  their  powers. 
Trustees  who  do  not  read  the  settlement   they  undertake 
to   administer,  or  get  a  competent  adviser  to  read  it  for 
them,  might,  if  they  were  not  even  less  likely  to  read  the 
reports,  find  a  salutary  warning  in  Fenwtck  v.    Greenwelly 
p.  164.     Some  details  of  an  early  Victorian  variety  enter- 
tainment are  set  forth  in   the  notes  to  Russell  v.  Smithy 
p.    2G2,  a  musical  copyright  case  otherwise   of  no   great 
interest.     In  the  dramatic  song  in  question,  the  passengers 
in  a  drifting  boat  are  made  to  sight  a  vessel  to  leeward, 
wiiich  thereupon  bears  down  upon  them:    a  feat  of  which 
the    learned   reader  who  has  made  any  acquaintance  with 
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sea-terms  will  perceive  the  magnificence.  But  an  audience 
in  the  parish  of  St.  Helen,  Bishopsgate,  presumably  was 
not  nice  in  such  matters. 

Humble  v.  Hunter^  p.  291,  decides  the  neat  point  that  a 
party  who  contracts  expressly  as  "  owner,"  or  by  some  other 
description  importing  that  he  is  the  real  principal,   cannot 
be  admitted  to  prove  that  he  was  an  agent  so  as  to  enable 
his  undisclosed  principal  to  sue  on  the  contract.     There  has 
been  judicial  criticism  of  Clayards  v.  Dethick  (p.  305)  by  the 
late  Lord  Bramwell;  the  idiosyncrasies  of  his  views  about 
negligence    are  well  known   to   students   of  the   decisions 
reported  in  the  latter  part  of  the  nineteenth  century.     He 
deliberately  held   that  if  a  man  takes  the   smallest  fresh 
risk  in  order  to  escape  from  a  dangerous  or  costly  situation 
into  which    another's    negligence   has  brought  him,    such 
action  is  in   the   nature   of    contributory    negligence    and 
deprives  the  party  of  all  right  to  compensation  for  resulting 
damage.     That,   however,    is   not    the    prevailing    opinion. 
Humphries  v.  Brogden^  p.  402,  is  a  leading  decision  on  the 
right  to  support  for  one's  land,  in  this  case  as  between  the 
surface-owner  and  a  subjacent  mine-owner.     Some  branches 
of  the  subject  are  still  not  so  clear  as  might  be  wished. 
Wait  V.  BaJcer^  p.  469,  contains  an  instructive  judgment  of 
Baron  Parke's  on  the  appropriation  of  specific  goods  to  an 
originally  non-specific  contract  of  sale.     Buron  v.  Dentnan, 
p.  554,  is  one  of  the  small  but  important  class  of  authorities 
on  "acts  of  State.'*     It  used  to  be  said  that  the  "numerous 
pleas  "  mentioned  in  the  report,  or  some  of  them,  were  drawn 
by  the  late  Sir  James  Shaw  Willes,  then  at  the  Bar  (whose 
name,  however,  does  not  appear),  and  included  such  allega- 
tions as  that  in  the  locus  in  quo^  to  wit,  the  Gallinas  on  the 
west   coast   of   Africa,  there   was  an  ancient  and  laudable 
custom  to  burn  slave-dealers'  barracoons ;  and,  alternatively, 
that  there  was  no  law  at  all.    We  do  not  doubt  that  the 
record  is  extant,  but  we   doubt   the   wisdom   or  piety   of 
attempting  to  verify  legends  of  this  kind. 


L'J'I 

i- 

r 


PREFACE   TO  VOL.  LXXVI.  vii 

Molton  V.  CamrouXj  p.  669,  was,  before  the  later  decision 
of  the  Court  of  Appeal  there  referred  to,  the  principal 
authority,  and  the  only  modem  one  of  much  importance, 
on  the  position  of  a  man  who  contracts  with  a  lunatic, 
reasonably  believing  him  to  be  sane ;  and  it  is  still  perfectly 
good.  Freeman  v.  Cooke,  p.  711,  is  a  well-known  case, 
adding  further  precision  to  the  rule  of  estoppel  laid  down 
in  Pickard  v.  Sears.  The  subject  has  grown  more  and  more 
important  in  modern  law,  and  a  learned  Canadian  writer, 
Mr.  Ewart,  K.C.,  has  gone  near  to  claiming  the  whole 
Common  Law  for  its  province.  Finally,  in  Jones  v.  Chapman^ 
pp.  794,  798,  there  emerges  from  a  wrangle  over  the  con- 
struction of  the  unlucky  New  Rules  of  1834  a  luminous 
dictum  of  Maule,  J.,  on  the  determination  of  legal  possession 
when  physical  control  is  doubtful  or  interrupted.  Maule,  J. 
was  not  innovating,  but  following  Littleton,  s.  701. 
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Slit 
Sib 


.  •  ./ . 


JUDGES 

OF  THB 

HIGH  COURT   OF   CHANCERY. 

1846—1848. 

(9  &  10  Vict.— 11  &  12  Vict.) 


Lord  Lyndhubbt,  1841 — 1846   • 

LOBD   COTTBNHAM,    1846—1850 

LoBD  Lanodalb,  1886 — 1851 
Bib  Lamoklot  Shadwbll,  1827 — 1850 
Bib  J.  L.  Knioht  Bbucb,  1841—1851 
Sib  Jambs  Wiobam,  1841—1850 


Lord  ChaneeUoTB. 
Moiter  ofths  Rolls. 

Vice-Chancellor 9. 


COURT  OF  QUEEN'S  BENCH. 


LoBD  Dbnman,  1882—1850 
Bib  John  Pattbson,  1880—1852 
Bib  John  Williams,  1884—1846     . 
Bib  John  T.  Golbbii>ob,  1885—1858 
Bib  Willum  Wiohtman,  1841—1868 
Sib  William  Eblb    1846—1859 


ChieJ  Jmtice. 


^  Judges. 


LIST  OF  JUDGES. 


COURT  OF  COMMON  PLEAS. 


Sir  N.  C.  Tindal,  1829—1846  . 
Sib  Thomas  Wildb,  1846—1860 
Sir  Thomas  Coltman,  1887—1849     . 
Sir  William  H.  Maulb,  1889—1865 
Sir  C.  Crbsswbll,  1842—1868 
Sir  William  Erlb,  1844—1846  . 
Sir  E.  V.  Williams,  1846—1866    . 


[  Chief  Juitices. 


Judges, 


COURT  OF  EXCHEQUEK 


Sir  Frbdbrick  Pollock,  1844—1866 
Sir  E.  H.  Aldbrson,  1884—1867 
Sir  Jambs  Parkb,  1884—1866 
Sir  Eobbrt  M.  Eolfb,  1889—1860   . 
Sir  Thomas  J.  Platt,  1846—1866 


Chief  BairoH. 
'  Barons. 


Sir  Frbdbrick  Thbsiqer,  1846 — 1846 

Sir  Thomas  Wildb,  1846    . 

Sir  John  Jbrvis,  1846—1848 . 

Sir  Fitzroy  Kelly,  1846—1846 

Sir  John  Jbryis,  1846    . 

Sir  David  Dundas,  1846—1848  . 

Sir  John  Eomilly,  1848—1860 


.  Attorney 9'QeneraL 


Solicitors'  G  eneral. 


TABLE    OF    CASES 


RKPKINTKU     FUOM 


1  &  2  COOPER  TEMP.  COTTENHAM;    10  BEAVAN;    12 
QUEEN'S  BENCH;    2  EXCHEQUER. 


FAOB 

Adey,  Rt,  1  Coop.  t.  Cott.  225 12 

Allen  r.  Edmundson,  2  Ex.  719  ;  17  L.  J.  Ex.  2U1 749 

V.  Shjtfp,  2  Ex.  352  ;   17  L.  J.  Ex.  209 621 

Andrews  v.  Bousfield,  10  Beav.  511 188 

Angell  r.  Worsley,  2  Ex.  19«,  n 577,  w. 

Att.-Gen.  v.  Magdalen  College,  Oxford,  10  Beav.  402  ;  16  L.  J.  Ch.  391; 

llJur.  681 148 

Baoshaw  V,  Parker,  10  Beav.  532 198 

Barker  r.  Dawson,  1  Coop.  t.  Cott  207 6 

BarUett,  Ex  parte,  12  Q.  B.  488  ;  18  L.  J.  Q.  B.  11 ;  12  Jur.  726       .         .  324 

Bateman  v,  Hotchkin,  10  Beav.  426 ;  16  L.  J.  Ch.  514  ;  14  Jur.  809     .     .  165 

Batesr.  Townley,  2Ex.  152;   12  Jur.  606 544 

Bay nton  r.  Hooper,  10  Beav.  168    .                                   109 

Bedell,  Re,  2  Coop,  t  Cott.  163 46 

Belcher  v.  Bellamy,  2  Ex.  303;  17  L.  J.  Ex.  219 606 

Bell  r.  Ingestre  (Viscount),  12  Q.  B.  317  ;  19  L.  J.  Q.  B.  71      .         .         .  295 

Benson  r.  Glastonbury  Canal  Co.,  1  Coop.  t.  CoU.  350 26 

Benyon  r.  Cresswell,  12  Q.  B.  899 ;  18  L.  J.  Q  B.  1 ;  12  Jur.  1086   .         .  439 

Bevan  r.  Bevan,  1  Coop.  t.  Cott.  381 30 

Blackburn  v.  Smith,  2  Ex.  783;  18  L.  J.  Ex.  187 785 

Blenkiusopp  r.  Blenkinsopp,  10  Beav.  277;  16  L.  J.  Ch.  88;  11  Jur.  21    .  126 

Boileau  r.  Rutlin,  2  Ex.  665 ;  12  Jur.  899 720 

Bowersv.  Nixon,  12  a  B.  558,  it.;  18L.  J.  Q.  B.  35 349 

Bowman  v.  Bell,  1  Coop.  t.  Cott.  331 25 

Bradshaw's  Arbitration,  Re,  12  Q.  B.  562 ;   17  L.  J.  Q.  B.  362  ;   12  Jur.  998  349 
Breynton  v.  L.  &  N.  W.  Rail.  Co.,  2  Coop.  t.  Cott.   108;    10  Beav.  238  ; 

11  Jur.  28 35 

Buron  v.  Denman,  2  Ex.  167 554 

Bu^hnell,  Re,  2  Coop.  t.  Cott.  163 45 

Caldwell  v.  Becke,  2  Ex.  318 613 

Christophers  v.  White,  10  Beav.  523 191 

Chuck  V,  Cremer,  1  Coop.  t.  Cott.  205 4 

Clark  r.  Woods,  2  Ex.  395 ;  17  L.  J.  M.  C.  189 632 

Clayards  v,  Dethick,  12  Q.  B.  439 305 

Nijte. — Where  the  reference  is  to  a  mere  note  of  a  case  reproduced  else* 
where  in  the  Revised  Reports,  or  omitted  for  special  reasons,  the  names  of 
the  parties  are  printed  in  italics. 


xii                                TABLE   OF  CASES.  [R-b. 

PAOI 

Clegg  V.  Dearden,  1 2  a  B.  576;  17  I  .  J.  Q.  B.  233 ;  12  Jur.  848         .     .  360 

Coles  V.  Forrest,  10  Beav.  552 207 

Colxnan  v.  Eastern  Counties  Hail.  Co.,  10  Beav.  1 ;  4  Bail.  Cas.  513 ;  16 

L.  J.  Ch.  73;  llJur.  74 78 

Conolly  r.  Farrell,  10  Beav.  142 99 

Cooke  V.  Seeley,  2  Ex.  746;  17  L.  J.  Ex.  286 759 

Cousins  f.  Harris,  12  Q.  H.  726;  17  L.  J.  Q.  B.  273  ;  12  Jur.  835      .         .  396 

Cranmer,  Be,  2  Coop.  t.  Cott.  107 34 

Bails  v.  Lloyd,  12  Q.  B.  531 ;  17  L.  J.  Q.  B.  247 ;  12  Jur.  827 ;    5  Bail. 

Cas.  572 338 

Dodgson  V.  Scott,  2  Ex.  457  ;  6  Dowl.  &  L.  27  ;  17  L.  J.  Ex.  321 ;  12  Jur. 

521 657 

Doe  d,  Egremont  (Lord)  r.  Langdon,  12  Q.  B.  711 ;  18  L.  J.  a  B.  17; 

13  Jur.  96 389 

d.  Gardner  v,  Kennard,  12  Q.  B.  244 ;  12  Jur.  821      ...         .  276 

d.  Knight  v.  Spencer,  2  Ex.  752 764 

d,  Pennington  i-.  Taniere,  12  Q.  B.  998 ;  18  L.  J.  Q.  B.  49 ;  13  Jur.  119  450 

Done  V.  Walley,  2  Ex.  198 ;  17  L.  J.  Ex.  225 ;  12  Jur.  338        .        .         .577 
Dormay  v.  Borrodaile,  10  Beav.  335;  16  L.  J.  Ch.  337;   11  Jur.  379;  5 

Man.  &  G.  639 140 

Eardley  v.  Owen,  10  Beav.  572;  17  L.  J.  Ch.  67;  11  Jur.  1047       .        .  213 

Early,  He,  2  Coop.  t.  Cott.  107 35 

Edwards  v.  Abi-ey,  2  Coop.  t.  Cott.  177 46 

Egg  V.  Devey,  10  Beav.  444 ;  16  L.  J.  Ch.  509 ;  11  Jur.  1023        .        .     ,  170 
Egremont  (Lord)  (Doe  d.)  v,  Langdon,  12  Q.  B.  711 ;  18  L.  J.  a  B.  17; 

13  Jur.  96 389 

Elliott  r.  South  Devon  Eail.  Co.,  2  Ex.  725 ;  17  L.  J.  Ex.  262   .                 .  754 

Ellis  V.  Walmsley,  1  Coop.  t.  Cott.  207 5 

Faulkner  r.  Ix)we,  2  Ex.  595 697 

Faviell  v.  Eastern  Counties  Rail.  Co.,  2  Ex.  344;  6  Dowl.  &  L.  54;  17 

L.  J.  Ex.  223 615 

Fenwick  r.  Greenwell,  10  Beav.  412 ;  11  Jui-.  620 154 

Fife  V.  Clayton,  1  Coop.  t.  Cott.  351 27 

Fisher  r.  Ilughes,  1  Coop.  t.  Cott.  329 24 

Fordijce  v.  Bridges,  10  Beav.  90;  16  L.  J.  Ch.  81 ;  10  Jur.  1020;  2  Ph. 

497  ;  1  Coop.  t.  Cott.  326;  17  L.  J.  Ch.  185 98 

Fowler  v.  James,  1  Coop,  t  Cott.  290 28 

Franks  v.  Weaver,  10  Beav.  297 132 

Freeman  r.  Cooke,  2  Ex.  654;  6  Dowl.  &  L.  187;  18  L.  J.  Ex.  114;  12 

Jul.  777 711 

Gardner  (Doe  d.)  v.  Kennard,  12  Q.  B.  244  ;  12  Jur.  821        ..        .  276 

Gawler  r.  Chaplin,  2  Ex.  503 ;  18  L.  J.  Ex.  42 682 

Gi-een,  /;«,  2  Coop.  t.  Cott.  163 46 

V,  Green,  1  Coop.  t.  Cott.  206 ;  2  Sim.  394 5 

Haddrick  V,  Heslop,  12  Q.  B.  267;  17  L.  J.  Q.  B.  313;  12  Jur.  600       .  285 

Baiues  V.  Taylor,  10  Beav.  75 ;  2  Ph.  209 ;  11  Jur.  73 98 

Hair,  Be,  10  Beav.  l67 ;   16  L.  J.  Ch.  163;  11  Jur.  139      ...        .  112 

Hai-per,  Be,  10  Beav.  284 127 

Harrison,  Be,  10  Beav.  57 ;  16  L.  J.  Ch.  170;  11  Jur.  197        ..        .  95 

Hawkins  v.  Hall,  1  Coop,  t  Cott.  210 ;   1  Beav.  73 7 

Hibberd  v.  Kuight,  2  Ex.  1 1  ;  17  L.  J.  Ex.  1 19 ;  12  Jur.  16 J   .        .        .  477 


VOL.  uuvi.]  TABLE   OP   CASES.  xv 


PAOB 


Vak  Casteel  v.  Booker,  2  Ex.  691 ;  18  L.  J.  Ex.  9 729 

Wainman  v.  Earl  of  Ihase,  2  Ex.  8C»0 794 

Wait  V,  Baker,  2  Ex.  1  ;  17  L.  J.  Ex.  307 469 

Watkins,  Re,  1  Coop.  t.  Cott.  225 11 

Watson  V.  Pearson,  2  Ex.  581 ;  18  L.  J.  Ex.  46 689 

Webb.  Be,  2  Coop,  t  Cott.  102 31 

Be,  2  Coop.  t.  Cott.  145 38 

Wharton  v.  Naylor,  12  a  B.  673 ;  17  L.  J.  Q.  B.  278 ;  6  Dowl.  &  L.  136 ; 

12  Jut.  894 384 

Whitwell  V.  Harrison,  2  Ex.  127  ;  18  L.  J.  Ex.  465 526 

Wickham  v,  Lee,  12  Q.  B.  521 ;  18  L.  J.  Q.  B.  21 ;  12  Jur.  628        .         .  334 

Willes  r.  Douglas,  10  Beav.  47  ;  1 1  Jur.  702 87 

Willink  f.  Bentinck,  1  Coop.  t.  Cott.  288 20 

Winthrop  v.  Winthrop,  1  Coop.  t.  Cott.  196   .         .                 ....  2 

Wood  p.  Londonderry  (Marquis  of),  10  Beav.  465;  16  L.  J.  Ch.  460;  12 

Jut.  735 180 

YoxnsQ  V,  Hope,  2  Ex.  105 511 


NOTE. 

The  first  and  last  pages  of  the  oHginal  repoit,  accoi'ding  to  the 
paging  by  which  the  original  repirrts  are  usually  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 


tlDJje   leietjiseli  3eieport0. 


VOL.   LXXVI, 


CHANCERY. 


HOPNER  V.  BKODRIPP.  i84o. 

(1  Coop.  temp.  Oott.  89.)  ^^ 

The  Court  canoot  compel  a  lessee  to  observe  a  covenant  involving  the  Shadwbll, 

continuous  performance  of  a  positiye  obligation,  though  the  lessee  may  be  '*^* 

reetrained  by  injunction  from  violating  a  covenant  imposing  negative  T  ^^  ] 
obligations. 

Thb  defendant  was  the  lessee  under  the  plaintiff  of  a  public- 
house.  The  lease  contained  a  covenant  that  the  defendant  would 
use  and  keep  open  the  premises  as  a  public-house,  provided  the 
proper  licenses  could  be  obtained ;  and  that  he  would  use  his  best 
endeavours  to  obtain  a  renewal  of  the  license  from  time  to  time ; 
and  that  he  the  defendant  would  not  do,  or  cause,  or  permit,  or 
suffer  to  be  done,  any  acts  whatever  whereby  the  license  might 
become  forfeited  or  be  refused.  The  business  of  the  public-house 
having  become  unproductive,  the  defendant  determined  to  dis- 
continue it,  and  the  plaintiff  thereupon  filed  his  bill,  and  obtained 
from  the  Yice-Ghanoellob  an  injunction  ex  parte  to  restrain  the 
defendant  from  discontinuing  to  use  and  keep  open  the  premises 
as  a  public-house,  and  from  discontinuing  to  renew  the  license, 
provided  the  same  could  be  obtained. 

A  motion  was  made  to  dissolve  the  injunction,  upon  the  ground 
that  a  court  of  equity  cannot  enforce  by  a  negative  order,  what  it 
cannot  enforce  by  a  positive  order. 

The  Yice-Ghancbllor  said  that  the  observation  was  just.  The 
Court  ought  not  to  have  granted  an  injunction  restraining  the 
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defendant  from  discontinuing  to  use  and  keep  open  the  premises 
as  a  public-house,  and  from  discontinuing  to  renew  the  license, 
provided  the  same  could  be  obtained.  That  that  was  tantamount 
to  ordering  him  to  carry  on  the  business  of  a  public-house  keeper, 
and  was  a  species  of  order  that  the  Court  had  no  jurisdiction  to 
make.  That  he  had,  however,  no  doubt  whatever  of  the  jurisdiction 
of  the  Court  to  restrain  a  party  from  doing  such  acts  as  he  had 
undertaken  not  to  do»  although  it  might  not  be  able  to  compel 
him  to  perform  the  acts,  which  he  had  undertaken  that  he  would 
perform.  The  subjects  of  jurisdiction  were  wholly  distinct.  Here 
the  injunction  was  undoubtedly  wrong:  but  it  would  have  been 
right;  if  it  had  restrained  the  defendant  from  doing  or  causing,  or 
permitting  or  suffering  to  be  done,  any  acts  whereby  the  license 
might  become  forfeited  or  be  refused. 


1845. 
July. 

Lord 

Lticdhubbt, 

L.C. 

[196] 


WINTHKOP  V.  WINTHROP, 

(1  Coop.  temp.  Cott.  196—205.) 

Gonstniction  of  the  bequest  of  an  annuity  when  the  annuitant  should  be 
legally  declared  incapable  of  managing  her  own  affairs. 

The  testator  by  his  will,  dated  December,  1844,  after  reciting 
that  his  wife,  Frances  Winthrop,  was  then  resident  at  an  asylum 
for  the  reception  of  lunatics,  and  had  been  for  some  years  past  in 
a  weak  state  of  mind,  and  it  was  doubtful  whether  she  would  be 
capable  of  managing  her  own  affairs,  and  that  he  was  therefore 
desirous  of  making  a  provision  for  her,  bequeathed  unto  his  trustees 
a  sum  of  26,0002.,  82.  per  Cents.,  upon  trust  that  they  should,  when 
his  said  wife  should  at  the  cost  of  the  said  fund  be  legally  declared 
to  be  in  a  state  incapable  of  managing  her  own  affairs,  apply  the 
annual  sum  of  5002.  out  of  the  dividends  in  such  manner  as  they 
should  think  best,  for  the  benefit,  maintenance,  and  support  of  his 
said  wife;  but  if  his  said  wife  should  be  declared  capable  of 
attending  to,  and  managing  her  own  pecuniary  affairs,  then  upon 
trust  that  his  said  trustees  should,  whilst  his  said  wife  should  so 
continue  capable,  pay  the  whole  of  the  dividends  of  the  said  sum 
of  26,000{.  unto  his  said  wife  for  her  own  absolute  benefit ;  and  the 
said  testator  declared,  that  so  much  of  the  dividends  of  the  said 
sum  of  26,0002.  as  should  not  during  the  life  of  his  said  wife,  under 
the  trusts  declared  as  aforesaid,  be  applied  for  her  benefit,  should 
tall  into  and  form  part  of  his  residuary  personal  estate. 
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Nnmeroas  married  women  and  infants,  residuary  legatees  of  the  Winthbop 
testator,  were  the  plaintiffs,  and  the  widow  and  trustees  were  the  wiothbop 
defendants,  in  the  suit. 

Mr.  Cooper  and  Mr.  Rolty  for  the  plaintiffs,  said  that  they  as  [  i»7  ] 
residuary  legatees  were  entitled,  in  case  the  defendant  Frances 
Winthrop  should  be  declared  to  be  in  a  state  incapable  of  managing 
her  own  affairs,  to  so  much  of  the  dividends  of  the  26,000Z.  as 
exceeded  the  annual  sum  of  500Z.,  and  that  the  only  question  was, 
in  what  way  it  should  be  ascertained  whether  the  defendant 
Frances  Wintfarop  was  incapable,  or  capable,  of  attending  to  and 
managing  her  own  pecuniary  affairs.  That  the  family  was  extremely 
anxious  that  no  commission  of  lunacy  should  issue,  but  that  the 
decree  should  direct  the  Master,  to  whom  the  cause  might  be 
referred,  to  make  an  inquiry  upon  the  subject. 

Mr.  Wood  and  Mr.  Freeling^  for  the  defendant  Frances  Win- 
throp,  said  that  at  the  time  when  she  had  been  placed  in  a  lunatic 
asylum  she  was  incompetent  to  manage  her  own  affairs,  but  that 
she  wae  now  fully  recovered  from  her  unsoundness  of  mind. 

Mr.  Rudall  for  the  defendants  the  trustees. 

Lord  Lyndhubst  said,  that  any  inquiry  to  be  directed  by  him  in 
this  suit,  either  before  the  Master  or  otherwise,  would  be  necessarily 
directed  by  him  as  a  Judge  in  equity.  But  the  Lobd  Changbllob, 
sitting  in  equity,  had  no  power  himself  to  pronounce  any  decision 
upon  the  capacity,  or  incapacity,  of  a  party,  and  of  course  could 
not  confer  any  such  power  on  the  Master — if  that  decision  was  to 
be  made  the  ground  of  depriving  a  party  of  any  part  of  his  income. 
It  was  a  common-law  question,  and  must  be  determined  on  that 
side  of  the  Court  by  a  commission,  and  an  inquisition  in  the  usual 
way.  He  should  declare  the  defendant  Frances  Winthrop,  entitled 
to  all  the  dividends  of  the  26,0002.  until  she  should  have  been 
found  of  unsound  mind  upon  the  return  to  a  commission  of  lunacy. 

The  decree  declared  that,  upon  the  true  construction  of  the  will 
of  the  testator,  the  defendant  Frances  Winthrop  was  not  to  be 
considered  as  legally  declared  to  be  in  a  state  incapable  of  managing 
her  own  afiiairs,  unless  she  should  be  "^^declared  of  unsound  mind  [  *198  ] 
upon  the  return  to  a  commission  to  be  issued  in  lunacy  to  inquire 
into  the  state  of  her  mind.    And  that  until  she  should  be  so  found 
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of  unsound  mind,  and  for  such  period  of  time  as  she  should  not  be 
found  to  have  been  of  unsound  mind,  she  was  to  be  deemed  capable 
of  attending  to  and  managing  her  own  pecuniary  affairs,  within  the 
intent  and  meaning  of  the  said  will,  and  entitled  to  all  the  benefits 
given  her  by  the  will  in  the  event  of  her  being  declared  capable  of^ 
attending  to  and  managing  her  own  pecuniary  affairs,  and  having 
regard  to  the  directions  of  the  will,  and  with  reference  to  the 
benefits  thereby  given  to  the  said  defendant  Frances  Winthrop. 


1846. 
July  24. 

Loid 

GOTTENHAM, 

L.C. 

[206] 
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CHUCK  V.  CEEMER(l). 

(1  Coop.  temp.  Cott.  206—206.) 

In  general  a  party  in  contempt  cannot  take  a  proceeding  in  the  cause  for 
his  own  benefit. 

The  defendant  moved  before  the  Yice-Chancellor  of  England 
that  an  injanction  granted  ex  parte  might  be  dissolved.  His  appli- 
cation being  unsuccessful,  he  gave  notice  of  motion  by  way  of 
appeal.  Previously  to  the  notice  of  the  appeal  motion  being  given, 
an  attachment  was  issued  against  the  defendant,  who  was  abroad, 
for  not  having  put  in  his  answer. 

Upon  the  motion  being  opened,  it  was  objected  that  the  defendant 
was  in  contempt  and  could  not  be  heard. 

The  LoBD  Ghancellob  said,  he  was  of  opinion  that  the  appeal 
motion  could  not  proceed.  That  a  party  was  entitled  to  be  heard, 
if  his  object  was  to  get  rid  of  the  order,  or  other  proceeding,  which 
placed  him  in  contempt,  and  he  was  also  entitled  to  be  heard  for 
the  purpose  of  resisting  or  setting  aside  for  irregularity,  any  pro- 
ceedings subsequent  *to  his  contempt ;  but  he  was  not  generally 
entitled  to  take  a  proceeding  in  the  cause  for  his  own  benefit.  That 
there  were  exceptions  to  the  last  rule,  but  they  were  few  in  number. 

Mr.  BetheUf  Mr.  Rolt^  and  Mr.  Harwood,  for  the  plaintiff. 

Mr.  ffames  Parker  and  Mr.  Danielly  for  the  defendant. 
(1)  Gordon  v.  Gordon  [1904]  P.  163,  78  L.  J.  P.  41,  90  L.  T.  597.— C.  A. 
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GREEN  V.  GREEN. 

(1  Coop.  temp.  Oott.  206;  S.  C.  2  Sim.  394.) 

A  party  may  be  heaxd  to  show  irregularities  in  the  process  upon  which 
he  ia  committed,  although  he  has  not  obeyed  the  order  in  respect  of  which 
the  process  was  issued. 

[In  this  case  J  for  many  years  familiarly  known  to  the  profession 
as  the  case  of  The  Wakefield  Butchers^  there  was  an  order  for  a 
receiver  of  certain  premises  at  Wakefield  used  as  a  butcher's  shop, 
and  the  defendants  being  in  the  occupation  of  the  premises,  the 
order  directed  that  they  should  give  up  possession  to  the  receiver. 
The  receiver  having  been  appointed,  notice  was  given  to  the 
defendants  to  deliver  up  the  possession  to  him,  and  this  notice  not 
being  attended  to,  applications  were  made  to  the  Court,  and  process 
was  thereupon  issued,  the  result  of  which  was,  that  the  defendants 
were  committed  to  the  Fleet;  but  their  families,  and  persons  in 
their  employ,  still  remained  in  possession  of  the  butcher's  shop. 
The  process  not  having  been  regular,  a  motion  was  made  on  the 
behalf  of  the  defendants,  that  they  might  be  discharged  out  of 
custody,  when  it  was  objected  that  the  defendants  ought,  in  com- 
pliance with  the  order,  to  give  up  possession  to  the  receiver  before 
they  could  be  heard  upon  the  notice  of  motion.  But  the  Yioe- 
Chancellor  said  he  was  clearly  of  opinion  that  the  defendants 
were  entitled  to  be  heard  to  show  the  irregularity  of  the  process 
under  which  they  had  been  committed,  although  they  had  not 
obeyed  the  order  by  giving  up  possession  to  the  receiver.  The 
counsel  for  the  defendants  were  accordingly  heard  upon  the  motion, 
when  the  process  was  set  aside,  and  the  defendants  were  discharged 
out  of  custody,  and  the  plaintiffs  were  ordered  to  pay  all  the  costs. 


1828. 
Augtut, 

Shadwbll, 
V..C. 

[206] 


ELLICE  V.  WALMSLEY. 

(1  Coop.  temp.  Cott.  207.) 
A  party  in  contempt  cannot  apply  for  the  costs  of  an  abandoned  motion. 

The  plaintiff  gave  a  notice  of  motion,  and  filed  affidavits  in 
support:  but  neglecting  to  instruct  counsel,  in  due  time,  the 
defendant  applied  under  the  General  Order  of  the  5th  of  August, 
1818,  and  obtained  the  costs  of  an  abandoned  motion,  to  be 
taxed  by  the  Master.  At  this  time  the  defendant  was  in  contempt 
for  want  of  an  answer,  and  a  motion  was  made  upon  that  ground 


1835. 
Jan. 

Shadwbll, 
V.-C. 

[207] 
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[B.B. 


Elliob  to  discharge  the  order,  which  gave  to  him  the  costs  of  the 
Walmslbt.  abandoned  motion.  The  Court  said,  that  the  application  for  the 
costs  of  the  abandoned  motion  was  virtually  the  same  thing  as  a 
motion  ;  and  as  the  rule  was  that  a  party  in  contempt  could  not  in 
general  take  any  aggressive  proceeding,  the  order  made  upon  that 
application  must  be  discharged. 


1836. 
Jan. 

Lord 

COTTENHAM, 

L.a 

[207] 


BAKKEE  V.  DAWSON. 

(1  Coop.  temp.  Cott.  207.) 

Distinction,  where  irregular  order  obtained  prior,  and  where  obtained 
subsequent,  to  the  contempt. 

The  defendant  was  for  some  reason  in  contempt,  and  the  plaintiff 
having  obtained  an  order  that  he  should  pay  money  into  Court,  the 
defendant  moved  that  such  order  might  be  discharged  for  irregu- 
larity, when  the  plaintiff  objected  that  the  defendant  being  in 
contempt  could  not  be  heard.  Lord  Gottbnham  said  the  rule  never 
had  been,  that  where  an  irregular  order  was  obtained  against  a 
defendant  in  contempt,  the  defendant  must  clear  his  contempt 
before  he  could  come  to  get  rid  of  that  irregular  order.  That  there 
was  a  wide  distinction  between  a  case  where  the  order  alleged  to  be 
irregular  was  obtained  prior  to  the  contempt,  and  where  it  was 
obtained  subsequent  to  the  contempt.  That  where  it  was  obtained 
prior  to  the  contempt,  and  was  not  the  order  which  placed  the 
party  in  contempt,  the  rule  was  that  the  contempt  must  be  cleared 
before  the  party  could  make  any  application  to  the  Court.  But  he 
never  would  extend  the  rule  to  a  case  where  the  order,  sought  to  be 
set  aside  on  the  ground  of  irregularity,  was  made  subsequently  to 
the  contempt.  That  such  an  extension  of  the  rule  would  place  the 
party  in  contempt  too  much  at  the  mercy  of  his  adversary. 


1888. 
July. 


PARKY  V.  FERRYMAN. 

(1  Coop.  temp.  Cott.  207—208.) 
Case  where  the  party  in  contempt  is  merely  protecting  himself. 


Rolli  CouH. 
Lord 

Lanodale,    [Lord  Lanodale  :1 

[  207  ]  You  cannot,   being  in   contempt,   be  heard   here    upon  other 

matters.    That  is  the  general  rule,  to  which  there  are  some  excep- 
tions.    One  exception  is,  where  the  party  in  contempt  is  merely 
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protecting  himself.  He  may  be  heard  to  that  extent,  and  no 
further.  But  there  is  nothing  to  prevent  you  taking  what  steps 
*you  please,  if  your  object  be  confined  to  getting  rid  of  whatever 
has  placed  you  in  contempt. 


[  ♦208  ] 


NEEDHAM  v.  NEEDHAM(I). 

(1  Coop.  temp.  Cott.  208.) 

Motion,  under  the  circumBtanoes,  dismissed  with  costs;  the  defendant 
being  in  contempt  for  non-payment  of  costs  of  a  like  motion. 

This  was  a  motion  on  the  part  of  the  defendant  by  way  of  appeal 
to  discharge  orders  of  ^e  Yioe-Ghanoelloh  of  England  and  Yice- 
Ghancellor  Wigram.  Upon  the  motion  coming  on  to  be  heard,  it 
was  objected  that  a  similar  motion  had  been  refused  with  costs, 
and  that  the  defendant  was  in  contempt  for  the  non-payment  of 
those  costs,  when  it  was  asked  that  the  motion  might  stand  over, 
in  order  to  give  an  opportunity  of  paying  the  costs  and  clearing  the 
contempt. 

Lord  Lyndhubst  said  that  that  was  an  indulgence,  which  in  general 
he  should  not  refuse.  But  that  in  this  case  there  had  been  already 
several  similar  motions,  and  the  defendant  had  himself  made  the 
last  motion  in  person,  when  the  rule  of  the  Court  was  explained  to 
him,  which  forbids  the  renewal  of  a  motion  of  this  kind  by  a  party, 
who  has  not  obeyed  the  order  of  the  Court,  by  indemnifying  his 
opponent  for  the  costs  of  the  last  motion.  The  defendant  having, 
notwithstanding  this,  brought  on  a  new  motion,  leaving  the  costs 
of  the  last  motion  unsatisfied,  it  was  not  a  case  for  any  indulgence, 
and  he  should  refuse  the  motion,  and  of  course  refuse  it  with  costs. 


1845. 
Jan, 


[208  1 


HAWKINS  V.  HALL. 

(1  Coop.  temp.  Cott.  210—211 ;  S.  C.  1  Beav.  73.) 

[In  this  case]  the  plaintiff  appears  to  have  been  an  outlaw,  but 
coming  to  England  he  was  arrested  under  an  attachment  for  non- 
payment of  costs ;  and  a  motion  being  made  on  his  behalf  to  set 
aside  the  attachment  for  irregularity,  it  was  objected  that  he  was 
an  outlaw,  and  could  not  be  heard  in  a  *court  of  justice.    Outlawry, 

(1)  The  reporter  was  one  of  the  counsel  in  the  case. 


1838. 
Dec.  20. 

1839. 
Feh,\\, 

BoUs  Cowrt, 

Lord 

Langdale, 

M.R. 

[210] 
[  '211  ] 
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HAWKnrs  it  was  said,  was  a  more  serious  objection  than  a  mere  contempt. 
Hall.  ^^6  Mastbb  of  the  Bolls  said  that  the  question  was  whether  the 
plaintiff  was  entitled  to  make  the  application,  he  being  under  out- 
lawry. That  he  conceived  that  an  outlaw  was  not  entitled  to  come 
into  a  court  of  justice  to  establish  a  demand  of  his  own ;  but  that 
was  not  then  the  question ;  for  the  proceeding  against  the  outlaw 
was  in  the  nature  of  a  penal  proceeding  for  non-payment  of  costs  : 
and  the  question  was  whether,  when  a  party  had  been  improperly 
detained,  he  had  not  a  right  to  come  into  Court,  to  get  rid  of  the 
irregular  proceedings.  He  did  not  come  to  establish  a  demand, 
but  to  complain  that  injustice  had  been  done  by  the  party  proceed- 
ing against  him,  or,  in  other  words,  that  the  power  of  the  Court 
had  been  used  improperly  against  him.  Whatever  was  the  case 
formerly,  in  the  present  day  an  outlaw  was  entitled  to  the  benefit 
of  the  law  for  his  personal  protection ;  and  he  must  therefore  be 
entitled  to  apply  to  a  court  of  justice,  to  remove  an  irregular  order 
by  which  he  was  improperly  detained. 


1844. 
iVW.25. 

1845. 
Nov,  10. 

WlORAM, 
V.-C. 

[212] 

[  •213  J 


MORRISON  V.  MORRISON. 

(1  Coop.  temp.  Cott.  212—217;  S.  0.  4  Hare,  690.) 
[In  this  case]  the  Master  had  made  his  general  report,  and  an 
order  nisi  to  confirm  it  was  served  on  the  defendants.  One  of  the 
defendants,  on  behalf  of  himself  and  as  the  guardian  of  three  other 
defendants  who  were  infants,  took  *exceptions  to  the  report,  and 
the  usual  order  was  made  to  set  down  the  exceptions.  The  defen- 
dant was  at  the  time  in  contempt  for  the  non-payment  of  the  costs 
of  a  petition  in  the  cause ;  and  a  motion  was  thereupon  made  to 
discharge  the  order  for  setting  down  the  exceptions,  and  that  the 
exceptions  might  be  taken  off  the  file,  on  the  ground  that  a  party 
in  contempt  could  not  take  any  step  in  a  cause,  until  he  had  cleared 
his  contempt.  Vice-Chancellor  Wigram  said  a  parfcy  in  contempt 
was  entitled,  notwithstanding  his  contempt,  to  appear  and  resist 
any  proceedings  taken  against  him  in  the  cause.  In  that  case  the 
step,  taken  by  the  defendant  in  filing  the  exceptions,  was  purely  in 
the  way  of  resistance.  If  the  order  to  set  down  the  exceptions 
were  necessary  for  the  purpose  of  preventing  the  confirmation  of 
the  report,  that  step  also  must  be  considered  as  a  proceeding  taken 
merely  in  his  own  defence,  and  would  be  therefore  regular. 

In  the  same  case  of  Morrison  v.  Morrison^  the  same  defendant  in 
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his  own  name,  and  in  the  names  of  the  three  infant  defendants  mobbibok 
whose  guardian  he  was,  presented  a  petition,  which  *  *  prayed  mobbisom, 
that  the  Master's  report  might  not  be  confirmed,  and  that  it  might  [  216  ] 
be  declared  to  be  irregular  and  void  and  might  be  discharged ;  that 
the  petitioners  might  be  at  liberty  to  object  to  items  in  the 
schedules  to  a  certain  former  report  of  the  Master,  or  in  the 
accounts  of  the  consignee,  in  the  same  manner  as  if  the  same  had 
never  been  allowed ;  and  that  they  might  be-  at  liberty  to  prosecute 
certain  orders  made  in  the  cause  many  years  ago ;  and  that  the 
Master  might  be  directed  to  take  the  accounts  of  a  manager  in  the 
West  Indies;  and  that  such  declarations  and  directions  might 
be  made  and  given  as  should  be  necessary  for  ascertaining  and 
Battling  the  principle  upon  which  the  accounts  of  the  consignee 
should  be  taken.  The  petition  also  prayed  that  other  special 
directions  with  regard  to  the  accounts  might  be  given,  or  that 
certain  alternative  relief  might  be  given  upon  tbe  petition  and  the 
exceptions. 

Upon  the  petition  coming  on  to  be  heard  it  was  submitted,  as  a 
preliminary  objection,  that  if  the  Court  should  hold  that  the  adult 
petitioner  might  be  heard  on  a  petition  in  the  nature  of  a  defence 
notwithstanding  his  contempt ;  yet  that  if  the  petition  sought  other 
relief  than  was  purely  defensive  the  Court  would  refuse  its  prayer, 
and  would  not  in  that  case  grant  even  that  relief,  which  the 
petitioner  might,  if  he  had  confined  himself  simply  to  matters  of 
defence,  have  obtained.. 

The  Yice-Chancellor  Wigram  said,  that  without  hearing  the 
petition  it  would  be  very  difficult  for  the  Court  to  determine, 
whether  it  sought  to  do  more  than  defend  the  rights  of  the  peti- 
tioners in  respect  of  the  matters  in  question.  He  would  reserve 
the  objection  and  dispose  of  it  after  tbe  petition  had  been  heard. 
In  giving  judgment  on  a  subsequent  day  his  Honour  said,  it  was 
objected  that,  although  the  adult  petitioner,  being  in  contempt, 
might  have  petitioned  to  have  been  relieved  against  some  of  the 
^proceedings,  as  by  part  of  the  relief  prayed  on  the  petition  he  had  [  *2i^  ] 
asked,  yet  he  had  asked  further  relief  totally  unconnected  with  that 
partial  relief  to  which  he  was  entitled :  and  that,  by  the  principle 
said  to  be  established  by  a  case  referred  to,  the  petitioner  having 
asked  more  relief  than  the  Court  would  give  to  a  party  in  contempt, 
the  Court  would  not  merely  disregard  the  part,  which  he  ought  not 
to  have  applied  for,  but  would  dismiss  the  whole;  that  he  had 
therefore  anxiously  considered  that  part  of  the  case.     That  in 
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Morrison  Mr.  Danieirs  note  of  the  case  of  Wilson  v.  Metcalfe  (i)  the  proposi- 
Morrison.  ^^^  ^^^  certainly  stated  with  great  breadth  ;  but  the  facts  of  the 
case  appeared  to  be  these.  The  defendant  had  applied  to  the  Court 
to  discharge  an  order  on  which  his  contempt  was  incurred,  includ- 
ing in  his  notice  of  motion  the  discharge  of  several  subsequent 
orders  in  which  he  had  likewise  incurred  further  contempts :  and 
Lord  CoTTBNHAM  was  of  opinion  that  he  ought  in  the  first  instance 
to  be  confined  in  argument  to  that  part  of  the  notice  of  motion, 
which  asked  to  discharge  the  order  on  which  his  first  contempt  was 
incurred  ;  and  his  application  in  that  respect  not  being  sustainable, 
his  Lordship  refused  to  hear  the  residue  of  the  motion.  That  it 
would  seem  that  the  case  did  not  decide  more  than  this,  that  where 
a  party  was  in  contempt  on  several  distinct  grounds,  the  Court 
would  put  him  to  discharge  himself  from  his  contempt  altogether 
and  not  piecemeal ;  but  that  was  not  the  case  there.  The  petition 
asked  that  certain  accounts  of  the  manager  of  the  estates  might  be 
taken,  a  matter  altogether  free  from  and  totally  unconnected  with 
the  subject  of  the  contempt.  Whether  that  relief  was,  or  was  not, 
an  extension  of  the  relief  for  which  a  party  in  contempt  might 
apply,  it  appeared  to  him  that  it  did  not  bring  the  case  within  the 
principle  of  WiUon  v.  Metcalfe.  ♦  *  * 
[  217  ]  Jn  this  same  case  of  Morrison  v.  Morrison,  it  was  submitted  as 

a  separate  preliminary  objection  and  so  treated  by  the  Court,  that  the 
Court  would  put  the  adult  petitioner  under  the  terms  of  previously 
paying  the  costs  of  the  former  petition,  which  had  been  dismissed 
with  costs,  and  which,  it]  is  to  be  inferred,  was  alleged  to  be  in 
substance  the  same  as  the  new  petition. 

Yice-Chancellor  Wioram,  with  regard  to  this  objection,  said  that 
without  hearing  the  petition  it  would  be  very  difficult  for  the  Court 
to  determine  whether  the  petition  was  a  renewal  of,  or  embraced 
the  same  matters  as,  the  petition  which  had  been  dismissed,  and 
he  reserved  the  objection.  In  giving  judgment  on  a  subsequent 
day  his  Honour  said,  the  objection  was  that  the  costs  of  a  former 
petition,  presented  in  that  branch  of  the  Court,  and  which  was 
dismissed  with  costs,  had  not  been  paid:  and  it  was  said  that 
Lord  Langdale,  in  a  case  before  him  of  NeedJiam  v.  Needham,  had 
refused  to  hear  Colonel  Needham  on  a  second  petition  till  he  had 
paid  the  costs  of  the  first.  That  it  might  be  a  safe  and  proper 
practice,  if  a  party  could  pay  the  costs,  which  he  was  liable  to  pay, 
that  such  payment  should  be  made  the  condition  of  hearing  him  on 
(1)  Danieirs  Chancery  Pi-actice.; 
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anoiher  similar  application.  That  on  reading  the  petition  in  the  Morrisozt 
case  before  him  he  thought  it  was  impossible  not  to  consider  that  MoBRisozr. 
that  was  not  a  case,  to  which  Lord  Langdale  would  have  applied 
that  rule.  That  the  insolvency  of  the  father  of  the  petitioner,  and 
the  absence  of  any  property  in  the  son  except  that  which  the  son 
took  from  the  father,  appeared  to  him  to  be  made  out  in  the 
evidence  sufficiently  to  induce  him  not  to  apply  such  a  rule. 


PLUMBE  V.  PLUMBE.  i839. 

(1  Coop.  temp.  Cott.  221 ;  S.  C.  3  Y.  &  C.  Ex.  Eq.  622.)  ^Uli^' 

[In  this  case]  there  was  an  attachment  against  the  plaintiff  for  the     ^^^qkb 
non-payment  of  the  costs  of  a  motion ;  and  the  plaintiff  moving  for         o.B. 
the  production  of  documents  admitted  by  the  answer  to  be  in  the       ^  ^^^  ^ 
defendant's  possession,  it  was  objected  that  the  plaintiff  could  make 
no  motion  without  clearing  his  contempt.    Lord  Abinger  said  that 
if  the  plaintiff  was  entitled  to  compel  an  answer,  he  was  also 
entitled  to  all  the  incidents  of  the  answer;    and  therefore  the 
decision,  which  had  been  cited,  of  WUson  v.  Bates  (i)  went  the  full 
length  of  justifying  the  motion. 


Ee  WATKINS.  1846. 

(1  Coop.  temp.  Cott.  225.;  July26. 

BelactaDce  with  which,  a  Btranger  is  appointed  committee  of  a  lunatic,  Lord 

who  has  relations.  Cottknham, 

Li.C» 

This  was  a  petition  for  the  appointment  of  a  stranger  committee       [  -^^  J 
of  the  person  and  estate  of  the  lunatic. 

The  Lord  Ghancbllor  said,  he  was  always  reluctant  to  make 
such  an  order.  That  the  practice  in  modern  times  was  not  to 
confer  this  office  upon  one,  unconnected  with  the  lunatic  by  blood 
or  affinity.  There  must  be  an  affidavit  stating  in  detail  those 
circumstances,  which  might  enable  him  to  judge  of  the  necessity, 
that  it  was  alleged  existed,  in  a  case  in  which  it  appeared  the 
lunatic  had  relations,  of  nevertheless  selecting  a  stranger.  Until 
those  circumstances  were  before  him  he  would  not  make  the  order. 

Mr.  Brett  appeared  in  support  of  the  petition. 
(1)  46  B.  E.  254  (3  My.  &  Cr.  197). 
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1846. 
July  25. 

Lord 

COTTENHAM, 

L.C. 

[225] 


Re  ADEY. 

(1  Coop.  temp.  Cott.  226.) 

No  order  for  satisfaction  of  a  liability  of  a  lunatic  until  information 
furnished,  showing  that  enough  will  still  be  left  for  his  maintenance. 

The  property  of  the  lunatic  was  small,  and  it  was  sought  by  the 
petition  that  part  of  it  might  be  applied  in  satisfaction  of  a  liability 
of  the  lunatic. 


The  LoBD  Chancellor  said,  that  it  did  not  appear  upon  the 
petition  that  the  income  of  the  lunatic  was  more  than  sufficient  for 
his  maintenance  ; .  and,  as  the  result  of  his  granting  the  prayer  of 
the  petition  would  be  to  reduce  that  income,  he  must  decline  to 
make  the  order  desired,  until  furnished  with  information,  showing 
that  after  the  proposed  payment,  enough  would  still  be  left  for  the 
lunatic's  proper  support  and  maintenance. 

Mr.  Rogers  for  the  petition. 


1846. 
Jvly  31. 

Loi*d 

Gotten  HAM. 

L.a. 

[227] 


[  •228  ] 


Re  stair. 

(1  Coop.  temp.  Cott.  227—228.) 

In  lunacy  any  order,  which  the  circumstances  shown  by  the  evidence 
render  expedient,  may  be  made  without  an  amendment  of  the  petition. 

Security  for  the  return  of  a  lunatic  permitted  to  go  out  of  the  jurisdiction 
must  be  of  a  kind  available  in  the  Coui-ts  of  this  country. 

The  petition  was  for  a  supersedeas,  on  the  ground  that  the 
lunatic  was  recovered;  but  that  ground  failing,  it  was  proposed 
that  the  petition  should  be  amended  by  praying  that  the  lunatic, 
who  was  a  native  of  Scotland,  might  be  permitted  to  visit  that 
country.  Her  nearest  relation — a  brother — who  was  resident,  and 
a  considerable  landowner  *there,  being  willing  to  give  security  that 
she  should,  when  required,  return  within  the  jurisdiction. 


The  Lord  Ghancellob  said,  that  in  lunacy  he  could  make  any 
order,  which  the  circumstances  shown  by  the  evidence  rendered 
expedient,  and  that  the  expense  and  delay  of  amendment  need  not 
be  incurred.  But  he  could  not  allow  the  lunatic  to  be  taken  out  of 
the  jurisdiction,  unless  security  for  her  return,  to  be  approved  of  by 
the  Master,  should  be  previously  given  ;  and  such  security  must  be 
of  a  kind  that  would  be  available  here.     Security  that  could  only 
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be  enforced  in  a  foreign  Court,  and  for  this  purpose  the  Scotch     Re  Stair. 
Courts  must  be  considered  as  foreign,  would  not  be  sufficient. 

Mr.  Teedf  Mr.  RomUly,  Mr.  James  Parker,  Mr.  WiMcock, 
Mr.  Shapter,  and  Mr.  Anderson  for  the  different  parties,  the 
petitioner  and  the  respondents. 


Ee  langham. 

(1  Coop.  temp.  Cott.  228.) 


1846. 
JiUy  81. 

Lord 


Qeneral  rule  that  the  committee  of  a  Itmatic's  estate,   exceeding  his  cottbnhav 
authority  in  the  expenditure  of  money,  shall  himself  pay  the  costs  of  the  L.O. 

additional  reference  thereby  occasioned.  [  228  ] 

Thb  Master  had  recommended  that  7002.  should  be  laid  out  in 
repairing  and  enlarging  a  farm  house,  but  the  committee  had 
expended  1,8002. ;  and  this  a  petition  for  a  reference  as  to  the 
propriety  of  such  additional  expenditure. 

Mr.  Bacon  for  the  petition. 

The  LoBD  Chancellor  said,  that  he  had  formerly  laid  it  down  as 
a  general  rule,  that  a  committee  thus  exceeding  his  authority  should 
himself  pay  the  costs  of  the  additional  reference  thereby  occasioned. 
That  he  did  not  know  whether  such  a  rule  had  been  observed  of 
late,  but  he  desired  it  to  be  understood  that  it  was  his  fixed 
intention  to  adhere  to  it.  There  might  in  this  case  be  an  order 
for  the  reference,  and  when  the  matter  came  back  upon  the 
Master's  report,  he  should  see  whether  there  was  any  ground  for 
a  departure  from  the  rule. 


MAGDALEN  COLLEGE  v.  WAED, 

(1  Coop.  temp.  Cott.  265—274.) 

Injunction  granted  ex  parte  to  restrain  the  publication  of  the  statutes  of 
Magdalen  College,  Oxford. 
The  same  dissolyed  upon  the  facts  stated  in  the  answer. 
Principle  upon  which  an  ex  parte  injunction  is  granted. 

Thb  bill  stated  that  in  1457  his  late  Majesty  King  Henry  the 
Sixth  granted  his  Boyal  licence  to  the  Bight  Beverend  Father  in 
Grod  William  Patten,  then  Bishop  of  Winchester,  and  called  William 
of  Waynfleet,  to  found  a  College  in  the  said  University  of  Oxford, 
and  said  William  Patten  accordingly  founded  said  College  called 


1889. 
December. 

Rolls  Qfurt, 

Lord 

Lanodalb, 

M.R. 
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St.  Mary  Magdalen.     That  said  William  Patten  compiled  certain 
statutes  for  the  regulation  and  government  of  said  College,  which 
in  1479  he  gave  to  the  then  President  and  scholars  of  the  said 
College ;  and  said  statutes  had  been  ever  since  kept  at  said  College, 
and  the  same  were   the  private  and  exclusive  property  of  said 
College;  and  the  regulation  and  government  of  the  said  College 
had  ever  since  been  conducted  and  carried  on  in  pursuance  of  and 
in  conformity  with  said  statutes.     That  said  statutes  were  written 
in  the  Latin  language,  and  were  in  manuscript  at  the  time  when 
they  were  so  given  to  said  College  as  aforesaid,  and  the  same  had 
never  been  printed  or  published;  but  copies  in  manuscript  had 
been  made  for  the  use  of  the  President  and  Senior  Fellow  of  said 
College,  and  a  copy  in  manuscript  appeared  to  have  been  deposited 
among  other  documents  and  archives  belonging  to  the  said  University 
in  the  Bodleian  Library  at  Oxford  aforesaid,  but  when  or  by  whom 
such  copy  was  so  deposited  plaintiffs  were  unable  to  set  forth  or 
discover.     That  plaintiff  Martin  Joseph  Bouth  as  President,  and 
plaintiffs  and  the  other  scholars  of  said  College  had  in  themselves 
the  sole  and  exclusive  property  in  the  manuscripts  of  said  statutes 
and  *the  custody  and  safe  keeping  thereof,  for  the  use  and  govern- 
ment and  regulation  of  said  College;  and  that  no  person  had  a 
right  to  print,  publish,  or  divulge  the  contents  of  said  statutes 
without  the  consent  of  plaintiffs  and  the  other  scholars  of  said 
College  as  aforesaid ;  and  great  inconvenience  and  irreparable  mis- 
chief would  ensue  to  said  College  and  to  plaintiffs  and  the  future 
Presidents  and  scholars  of  said  College,  or  those  who  should  have 
the  future  government  of  said  College  and  the  management  of  the 
affairs  thereof,  by  the  publication  of  the  aforesaid  statutes.     That 
the  defendant  was  for  some  time  one  of  the  Fellows  of  Trinity 
College  in  said  University,  but  that  he  had  lately  been  deprived  of 
his  Fellowship;  and  that  since  he  had  been  so  deprived  of  his 
Fellowship  he  had  expressed  his  determination  to  publish  the 
several  statutes  relating  to  the  Colleges  in  said  University,  and 
amongst  others  the  statutes  of  said  College  of  which  plaintiffs  were 
the  President  and  scholars  as  aforesaid.    That  plaintiffs  had  lately 
been  informed,  as  the  facts  were,  that  the  said  defendant  had  for 
some  time  past  occupied  himself  in  taking  a  copy  of  the  aforesaid 
statutes  of  the  College  of  St.  Mary  Magdalen  aforesaid  from  the 
copy  thereof  so  deposited  in  the  Bodleian  Library  as  aforesaid; 
and  that  he  had  completed  the  making  of  such  copy  and  had  the 
same  in  his  possession ;  and  he  had  translated,  or  caused  to  be 
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translated,  into  English  and  had  advertised  said  statutes  for 
publication  with  an  English  translation  and  commentary,  and  had 
commenced  printing  the  statutes  and  the  translation  thereof,  and 
he  threatened  and  intended  forthwith  to  have  the  same  printed 
and  published  with  comments  thereon.  The  bill  charged  that 
under  the  circumstances  aforesaid  the  plaintiffs  had  laid  a  case 
before  Sir  Charles  Wetherell  for  his  opinion  as  to  the  right  of  said 
defendant  to  publish  said  statutes,  and  he  had  given  it  as  his 
opinion  that  the  said  defendant  had  no  right  whatever  to  publish 
the  same ;  That  such  case  and  opinion  were  communicated  to  said 
defendant  on  the  11th  of  that  instant  month  of  October,  1889,  by 
plaintiffs  ^Edward  EUerton  and  Bichard  Clarke  Sewell,  and  he  was 
thereupon  requested  to  desist  from  printing  or  publishing  said 
statutes  so  advertised  to  be  published  by  him  as  aforesaid,  but  said 
defendant  had  refused  to  comply  with  such  request.  That  defendant 
had  addressed  to  the  plaintiff,  Edward  EUerton,  a  letter,  which  was 
as  follows :  "  Bodleian  Libraby,  Oct.  12th,  1889.  Bbvbrbnd  Sir, — 
Since  I  had  the  pleasure  of  seeing  you  yesterday  I  have  perused 
Sir  Charles  Wetherell's  opinion  on  Mr.  Sewell's  case,  returned 
herewith.  I  have,  with  my  best  attention,  looked  at  the  Bodleian 
statutes  and  considered  the  opinion  as  one  of  morality  and  good 
feeling,  and  finding  no  reason  of  law  or  conscience  against  my 
intention  of  publishing  Magdalen  statutes,  as  the  first  in  a  series 
of  all  the  codes,  I  am  resolved  to  maintain  that  intention.  As 
insinuations  have  been  thrown  out  to  the  contrary,  I  may  perhaps 
be  allowed  to  add  that  I  am  not  going  to  make  any  invidious  com- 
parisons between  the  statutes  and  practice  of  your  house  for  two 
reasons,  either  of  them  sufficient  of  itself ;  first,  I  know  of  none,  if 
any  such  there  be,  for  I  have  ever  disdained  to  seek  after  offences  ; 
and  secondly,  because  it  would  be  against  my  general  plan,  which 
is,  and  has  ever  from  the  very  first  thought  been,  to  publish  the 
other  codes  without  any  such  invidious  observations,  and  to  make 
no  exception  as  to  Magdalen  College."  That  said  defendant  per- 
sisted in  his  avowed  intention  to  print  and  publish  the  statutes  of 
the  said  College  of  St.  Mary  Magdalen,  and  that  he  had  in  his 
possession  or  power  various  parts  of  the  said  statutes  already 
printed,  and  the  translation  thereof,  and  the  proof  sheets  of  other 
parts  thereof.  That  said  statutes  had,  as  before  stated,  never  been 
*  printed  or  published,  but  still  remained  the  private  property  of 
said  College,  and  that  the  deposit  of  a  manuscript  copy  of  the  said 
statutes  in  the  Bodleian  Library,  in  case  the  same  was  deposited 
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Maodalbn    there,  was  for  the  purpose  of  preservation  and  safe  custody,  and 
V,  not  for  the  purpose  of  publication;  and  that  the  circumstance  of  a 

manuscript  copy  of  ^the  said  statutes  being  found  in  the  Bodleian 
Library  did  not  entitle  the  said  defendant  to  copy  and  print  and 
publish  said  statutes.  That  the  other  scholars  of  said  College 
were  very  numerous,  and  that  it  would  be  very  inconvenient  to 
make  them  parties  to  the  suit. 

The  statements  and  charges  in  the  bill  being  verified  by  a£Sdavit, 
the  Master  of  the  Bolls  on  the  21st  October,  1889,  granted  an 
injunction  ex  parte  to  restrain  the  defendant  from  printing,  pub- 
lishing, or  causing  to  be  printed  and  published,  the  statutes  aforesaid, 
or  any  of  them  or  any  part  thereof,  or  any  translation  thereof  or  of 
any  part  thereof,  until  the  defendant  should  fully  answer  the 
plaintiff's  bill,  or  the  Court  make  other  order  to  the  contrary. 

The  defendant  on  the  14th  of  December  filed  his  answer  to  the 
bill,  the  material  passages  whereof  were  as  follows :  That  in  or 
about  the  year  1479,  the  said  Wm.  Patten,  Bishop  of  Winchester, 
did  deliver,  or  cause  to  be  delivered,  some  copies  of  the  aforesaid 
statutes  to  the  aforesaid  College  of  St.  Mary  Magdalen,  there  to  be 
preserved  and  kept  in  the  manner  pointed  out  by  the  statutes,  and 
did  also  deliver,  or  cause  to  be  delivered  to  the  Senior  Dean  of  said 
College,  a  copy  of  said  statutes,  with  said  Wm.  Patten's  autograph 
therein,  in  the  words  following :  "  This  is  the  Dean's  copy,"  and 
that  such  last-mentioned  copy  was  for  many  years  in  the  possession 
of  a  tenant  of  said  College,  and  was  some  time  since  delivered  to 
the  said  plaintiff,  Martin  Joseph  Bouth,  and  was  then  in  the 
[*269]  possession  of  *said  College.  That  defendant  was  unable  to  set 
forth  whether  said  copies,  or  either  of  them,  or  whether  the  original 
of  said  statutes  for  the  regulation  and  government  of  said  College, 
which  as  defendant  believed  was  preserved  and  returned  to  said 
Wm.  Patten,  or  whether  all  the  three,  ought  to  be  treated  and 
considered  as  originals  (i).  That  defendant  submitted  whether,  in 
the  circumstances  therein  appearing,  there  was  any  property,  or 
right  of  property,  directly  or  indirectly  in  said  statutes,  save  only 
in  or  to  the  parchment,  or  other  material,  on  which  the  same  was 
written ;  but  in  case  this  honourable  Court  should  be  of  opinion 

(1)  According  to  the  translation  of  including  the  original  hook    of   the 

the  statutes  published  by  Mr.  Ward,  statutes,  should  be  deposited ;  and  in 

pp.  138  and  139,  the  founder  ordained  another  chest  copies  of  such  charters 

■^  that  in  one  chest  strong   and  safe,  and  other  documents,  including  the 

and    haying    three    different    locks,  statutes  and  ordinances,    should   be 

the  original  charters  and  muniments,  deposited. 
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that  there  was,  or  could  be,  any  property  or  right  of  property, 
directly  or  indurectly,  in  or  to  said  statutes,  other  than  in  or  to  the 
parchment,  or  other  material,  on  which  the  same  was  written ; 
then  defendant  submitted  that  any  such  property,  or  right  of 
property,  was  either  in  the  personal  representative  of  said  Wm. 
Patten,  if  any  such  there  were,  or  having  been  in  the  said  Wm. 
Patten,  the  founder  or  first  Visitor  of  said  College,  the  same  since 
his  death  had  been  in  the  successive  Bishops  of  Winchester,  his 
successors  and  the  Visitors  of  said  College.  That  manuscript  copies 
of  the  said  statutes  had  been,  as  defendant  believed,  at  various 
times  made,  advertized,  and  published ;  and  that  one  of  such  copies, 
which  appeared  to  have  been  made  in  the  year  1690,  was  in  the 
British  Museum  (i) ;  and  that  there  was  another  manuscript  copy 
of  the  said  statutes  in  the  British  Museum.  That  the  defendant 
had  found  both  the  said  copies  in  the  British  Museum,  and  that 
they  corresponded  *with  and  were,  as  he  believed,  exactly  the  same 
as  the  one  in  the  Bodleian  Library  before  mentioned,  and  such 
two  copies  formed  part  of  the  Harleian  collection  of  manuscripts  in 
the  British  Museum;  and  that  the  printed  catalogue  of  the 
Harleian  collection  was  published  more  than  thirty  years  ago,  and 
defendant  had  no  doubt  but  that  a  printed  copy  of  such  catalogue 
had  been  in  the  Library  of  such  College  for  more  than  thirty  years ; 
and  he  submitted  that  the  fact  of  such  two  copies  being  and  having 
been  in  the  British  Museum  must  be  presumed  to  have  been  known, 
as  the  defendant  believed  the  fact  to  be,  to  the  President  and 
Fellows  of  said  College  for  at  least  thirty  years  (2).     That  the  one 

(1)  See  the  next  note.  There  are, 
as  the  answer  states,  two  MS.  copies 
of  the  Magdalen  College  Statutes  in 
the  British  Museum.  The  age  of  one 
does  not  appear  to  be  known .  The  trun- 
Bcriber,  Lord  Anglesey,  gives  us  the 
age  of  the  other— 1677,  and  not  1690. 

(2)  The  Catalogue  of  the  Harleian 
MSS.  here  alluded  to  was  printed 
under  the  authority  of  the  Commis- 
sioners on  the  Public  Becords  of  the 
Kingdom  in  1808,  and  immediately 
after  publication  copies  were  presented 
to  the  Libraries  of  all  the  Colleges  of 
Oxford  and  Cambridge.  At  the  head 
of  this  Catalogue  is  the  preface  to  a 
catalogue  of  the  same  collection,  pub- 
lished by  order  of  the  Trustees  of  the 
British  Museum  in  1759.  That  preface 
is  reprinted  in  C.  P.  Cooper  on  the 

B.R. — ^VOL.  LXXYI. 
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Public  Becords.  It  states  (see  the 
last-mentioned  work,  vol.  i.  p.  82) 
that  the  collection  contains  statutes  of 
the  two  Universities,  and  of  their 
seyeral  Colleges  and  Hall&  One  manu- 
script is  thus  described  in  the  Cata- 
logue of  1759 :  Codex  Chartaceus  in 
fol.  recenti  manu  descriptus,  in  quo 
nomen  suum  scripsit  Yir  prsBclaris- 
simus  Arthurus  Annesley,  Comes  de 
Anglesey,  17  die  Augusti,  a.d.  1677, 
cum  hac,  quaa  sequitur,  Epigraphe — 
**  The  statutes  of  Magdalen  College,  I 
copyed  out  of  one  lent  me  by  my  son 
Bichaid  Annesley,  August  and  Sep- 
tember, 1677."  The  other  manuscript 
is  thus  described:  ''The  statutes  of 
Magdalen  College  (Oxford)  in  Latin." 
Both  these  MSS.  are  described  in  the 
same  way  in  the  catalogue  of  1808. 
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of  Buch  two  copies,  if  not  both,  never  was  in  the  possession  of  the 
said  College,  and  that  such  two  copies  had  been  for  many  years, 
and  were  then,  open  to  the  inspection  of  the  public ;  and  that  the 
persons  (who  were  numerous),  who  had  access  to  the  reading  room 
of  the  British  Museum,  were  allowed  to  make  extracts  from  or 
translate  the  manuscripts  therein  contained ;  and  that  the  Trustees 
of  the  British  Museum  claimed  and  exercised  the  right  of  giving 
permission  to  copy  the  whole  of  any  given  ^manuscript  in  that 
collection  according  to  their  own  discretion.  That  defendant  had 
been  informed  by  the  Bev.  Dr.  Bliss,  Keeper  of  the  Archives  at  the 
Bodleian,  and  formerly  Under  Librarian  there,  that  the  Bev.  Dr. 
Bawlinson,  once  of  St.  John's  College  in  Oxford,  made  in  his  lifetime 
and  also  by  will  and  codicil  bearing  date  in  or  about  1758  or  1754, 
several  donations  of  books  and  manuscripts  to  the  Bodleian  Library, 
and  amongst  them  of  the  copy  of  said  statutes  of  Magdalen  College 
deposited  in  such  Library ;  and  that  such  books  and  manuscripts 
were  under  the  control  of  the  Librarian  of  the  Bodleian  Library, 
and  not  of  the  Keeper  of  the  Archives  there ;  and  such  copy  of  said 
statutes  had  been  since  1754  open  to  the  inspection  of  all  Masters 
of  Arts  of  the  University,  and  under  certain  regulations  to  all  the 
public ;  and  in  order  to  facilitate  such  inspection  of  Dr.  Bawlinson'a 
books  and  manuscripts  there  was  a  manuscript  catalogue  of  such 
collection  in  the  Bodleian  Library,  in  which  catalogue  mention  is 
made  of  said  manuscript  copy  of  said  statutes.  That  defendant 
was  convinced  from  the  statutes  themselves,  and  he  therefore  sub- 
mitted to  the  Court,  that  the  public  were  interested  in  the  said 
statutes  being  made  public,  inasmuch  as  they  regulated  and  deter- 
mined the  right  to  degrees  in  said  College,  and  other  measures  in 
which  the  public  were  deeply  interested,  and  such  statutes  were 
by  one  of  the  clauses  thereof  directed  to  be  publicly  and  distinctly 
read  amongst  *the  President,  Fellows  and  scholars  of  said  College 
at  three  several  meetings  in  each  and  every  year,  and  it  was  directed 
that  no  Fellow  or  scholar  of  the  College  should  absent  himself  from 
the  aforesaid  meetings.  That  said  statutes  were  not  at  any  time 
given  to  the  President  and  scholars  or  to  said  College,  and  that 
they  were  not  the  private  or  exclusive  property  of  said  College, 
although  a  copy  or  copies  thereof  were  delivered  as  aforesaid,  to  be 
referred  to  for  the  regulation  and  government  of  said  College.  That 
it  was  submitted  to  the  judgment  and  decision  of  the  Court  whether 
the  University  of  Oxford  in  respect  of  the  Bodleian  Library  had 
not  the  sole  right  of  property  in  the  manuscript  copy  of  the  statutes 
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80  deposited  there;  and  whether  the  Trustees  of  the  British 
Museum  had  not  the  sole  right  of  property  in  the  manuscript 
copies  of  the  said  statutes  deposited  in  such  Library  ;  or  what  were 
the  rights  of  said  University  and  the  members  thereof  in  or  to  said 
copy  in  the  Bodleian  Library ;  and  what  were  the  rights  of  the 
said  Trustees  and  the  public  in  or  to  the  copies  of  said  statutes  in 
the  British  Museum.  That  it  was  submitted  that  any  person  had 
a  right  to  print,  publish,  or  divulge  the  contents  of  the  statutes 
in  the  bill  mentioned  without  the  consent  of  said  plaintiffs  and  the 
other  scholars  of  said  College.  That  defendant  was  for  six  years  a 
Fellow  of  Trinity  College  in  said  University  of  Oxford ;  and  that 
towards  the  latter  end  of  1884,  when  the  statutory  time,  as  was 
alleged,  had  arrived  for  his  electing  either  to  take  Holy  Orders  or 
not,  he,  defendant,  had  a  right  (i)  to  continue  as  a  Lay  Fellow,  and 
appealed  to  the  Visitor,  who  stated  that  within  a  reasonable  time 
he  must  elect  to  take  Orders  or  resign  his  Fellowship;  and  on 
Trinity  Monday,  1835,  in  the  Chapel  of  said  College  and  in  the 
presence  of  the  Collegiate  Body,  he,  the  defendant,  did  decline  to 
take  Holy  Orders  and  did  tender  the  resignation  of  his  Fellowship, 
since  which  period  said  Visitor  had  declared  that  defendant  did 
then  cease  to  be  a  Fellow.  That  (other  than  and  save  as  aforesaid) 
he  had  not  lately  or  at  any  time  been  deprived  of  *his  said  Fellow- 
ship. That  besides  the  copy  of  the  statutes  of  Magdalen  College 
thereinbefore  mentioned  there  were  in  the  Bodleian  Library  copies 
of  the  statutes  of  other  Colleges  as  well  of  the  University  of 
Cambridge  as  of  the  University  of  Oxford  (2).  That  the  deposit 
of  a  manuscript  copy  of  said  statutes  in  the  Bodleian  Library,  in 
case  same  was  deposited  there  as  mentioned  in  the  bill,  was  not  for 
the  purpose  of  preservation  and  safe  custody,  but  on  the  contrary 
defendant  submitted  and  insisted  that  such  deposit  as  aforesaid  in 
the  Bodleian  Library  was  for  the  purpose  of  public  inspection  and 
information;  inasmuch  as  all  the  books  and  manuscripts  in  the 
Bodleian  Library  are  there  for  the  purpose  of  public  inspection, 
and  extracts,  copies,  and  translations  thereof  were  continually 


Maodalan 

COLLBOB 

Wabd. 


(1)  The  sense  does  not  seem  apt. 
One  would  expect  words  to  the  effect  of 
"  contended  that  he  had  a  right.  "—F.  P. 

(2)  Mr.  Ward,  when  he  filed  his 
answer,  does  not  appear  to  have  been 
aware  that  Hearne  published  in  the 
Appendix  to  one  of  his  numerous 
works  thestatutes  of  Oriel  College 
—  OrdinaUones    Collegii    Orielensis. 


E  codice  MS.  veteri  penes  Editorem. 
The  writer  has  seen  old  MS.  copies  of 
the  statutes  of  most  of  the  Colleges  of 
Oxford  and  Cambridge  in  repositories 
pubHc  and  private,  quite  beyond  their 
control.  The  statutes  of  several  rf  the 
Colleges  of  Cambridge  had  been  pub- 
lished long  before  the  date  of  Mr. 
Ward's  answer. 

2-2 


[  •278  ] 
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Magdalisn    permitted  to  be  taken,  and  as  defendant  believed  always  by  Masters 

r.  of  Arts  of  said  University,  and  that  the  defendant  took  his  degree 

^^^^'       of  Master  of  Arts  in  Trinity  College  aforesaid  in  1827.     That  it  was 

submitted  whether  the  mere  circumstance  of  a  manuscript  copy  of 

said  statutes  being  found  in  the  Bodleian  Library  entitled  defendant 

to  copy  and  print  and  publish  said  statutes. 

Mr.  Cooper  and  Mr,  Haricood  now  moved,  upon  the  coming  in 
of  the  answer  and  upon  the  statements  therein  contained,  that  the 
aforesaid  injunction  might  be  dissolved. 

Sir  Charles  Wethei'ell  and  Mr.  K.  S.  Parker  for  the  plaintiflFs 
stated,  that  although  they  should  have  been  prepared  to  support 
the  injunction  had  the  facts  been  such,  or  substantially  such,  as 
were  set  forth  in  the  bill  and  the  affidavit  in  support  of  it,  yet  they 
felt  it  would  be  a  fruitless  occupation  of  the  time  of  the  Court  to 
[  *274  ]  attempt  to  *support  the  injunction  upon  the  facts  alleged  by  the 
answer,  the  accuracy  of  which  in  the  main  they  were  not  instructed 
to  call  in  question. 

The  Master  of  the  Bolls  said  that  the  counsel  for  the  plaintiffs 
were  well  aware  of  the  hesitation  with  which  he  had  granted  the 
injunction.  He  anticipated  at  the  time  that,  in  all  probability, 
it  would  not  be  possible  to  sustain  it.  He  felt,  however,  that  it 
was  a  case  for  investigation.  When  application  was  made  to  him 
for  such  an  injunction  he  was  always  disposed  to  accede  to  the 
application  where  little  mischief  could  arise  by  the  granting  of  the 
injunction  ex  parte,  and  on  the  other  hand  irreparable  injury  might 
ensue  were  the  injunction  refused.  He  believed  that  in  the  present 
instance  it  would  be  found  that  he  had  not  departed  from  this  rule. 

,  Injunction  dissolved. 


1846. 
l>ee.U. 

Loid 

GOTTBNHAV, 

L.C. 

[288] 


WILLINK  V.  BENTINCK. 

(1  Coop,  temp,  Cott.  288—290.) 

A  mortgagee  of  an  estate  in  a  colony,  who  has  obtained  a  manager  and 
decree  for  sale  here,  may  be  ordered  to  giye  the  consent  required  by  the 
colonial  Court  for  the  removal  of  a  sequestration. 

The  defendant  was  the  owner  of  a  plantation  in  Demerara.  The 
plaintiff  was  the  mortgagee  of  that  plantation  under  instruments  of 
a  period  earlier  than  that  at  which  the  defendant  became  entitled, 
and  the  defendant  therefore  was  not  personally  liable  for  the  money 
secured  by  the  mortgage.    There  had  been  a  reference  to  the  Master 
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to  appoint  a  manager  in  the  colony,  who  was  to  remit  the  produce  Willink 
to  a  consignee  in  London.  The  defendant  had  been  appointed  such  bentinok. 
manager ;  subsequently  the  defendant  ceased  to  be  the  manager, 
and  a  manager  proposed  by  the  plaintiff  was  named.  A  principal 
question  in  the  cause  was  the  right  of  the  plaintiff  to  have  a  sale  in 
this  country.  That  question  was  decided  in  the  plaintiff's  favour. 
The  decree  declared  that  the  plaintiff  was  entitled  to  have  the 
plantation  sold  under  the  decree  of  the  Court  for  payment  of  the 
principal  and  interest  of  his  mortgage  debt.  Whilst  the  defendant 
was  in  the  management  of  the  plantation  certain  debts  had  been 
paid  out  of  the  produce  to  creditors  of  the  plantation,  not  being  debts 
for  the  management  of  it ;  and  which  debts  the  defendant  alleged^ 
and  the  plaintiff  denied,  to  be  properly  payable  out  of  the  produce, 
as  between  the  plaintiff  and  the  defendant,  and  in  priority  to  the 
plaintiff's  demand  as  mortgagee.  The  decree  therefore,  after 
directing  the  Master  to  take  an  account  of  the  produce  of  the 
plantation,  and  of  the  sale  of  the  said  produce,  and  how  the  proceeds 
of  such  sale  had  been  applied,  further  directed,  if  the  defendant 
claimed  to  be  allowed  any  payment  made  by  him,  or  his  agents, 
otherwise  than  on  account  of  the  management  of  the  plantation 
during  his  management,  the  Mast-er  was  to  be  at  liberty  at  the 
request  of  either  party  to  state  any  circumstances  relating  thereto 
specially  as  he  should  think  fit.  Whilst  the  proceedings  aforesaid 
were  going  on  here,  a  creditor  of  the  plantation,  whose  debt  was  of 
the  description  above  mentioned,  took  proceedings  in  the  courts 
of  law  of  Demerara,  and  the  ^result  was  that  the  manager  nominated  [  *289  ] 
by  the  plaintiff  was  turned  out  of  possession,  and  the  estate  was 
sequestrated.  According  to  the  law  prevailing  in  the  colony  the 
plantation  must  in  consequence  of  the  above  proceeding  have 
been  sold  there,  notwithstanding  satisfaction  of  the  debt  of  the  last- 
mentioned  creditor,  unless  the  plaintiff,  an  incumbrancer  and 
creditor  upon  record,  consented  that  the  sale  should  not  take  place. 
The  defendant  being  anxious  that  the  estate  should  not  be  sold, 
was  willing  out  of  his  own  monies  to  satisfy  the  debt  of  the  creditor 
proceeding  in  the  colony,  without  prejudice  to  the  question  whether 
or  not  such  debt  was,  as  between  him  and  the  plaintiff,  payable  out 
of  the  produce  of  the  plantation, — whether  it  was  a  debt  having 
priority  over  the  debt  of  a  mortgagee.  The  defendant  thereupon 
gave  notice  of  motion  before  the  Yice-Chancellor  Wigram  that  the 
plaintiff  and  his  agents  might  join  with  the  defendant  and  his 
agents  in  the  acts  requisite  for  getting  rid  of  the  sequestration,  the 
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WiLLiKK     defendant  paying  the  creditor's  demand  without  prejudice.    That 
Bbntuvok.     motion  being  refused,   the  defendant  now  renewed  it  by  way  of 
appeal  before  the  Lord  Chancellor. 

Mr.  Cooper  and  Mr.  Leivia  for  the  appeal  motion. 

Mr.  Wood  and  Mr.  John  Bailey  against  it. 

The  Lord  Chancellor  said,  that  here  was  a  plantation  in  one  of  our 
colonies.  The  Court  had  at  the  instance  of  the  plaintiff  taken  posses- 
sion of  it  by  a  manager.  The  Court  had  also  at  the  instance  of  the 
plaintiff  decreed,  that  the  plaintiff  was  entitled  to  have  the  plantation 
sold  under  the  decree  of  the  Court  for  payment  of  the  plaintiff's 
demand.  Whether  these  proceedings  were  right,  or  wrong,  it  was  not 
requisite  now  to  consider.  The  defendant,  or  his  agents,  had  for  some 
time  been  the  manager  under  the  direction  of  the  Court.  In  that 
character  the  defendant  claimed  to  be  allowed  certain  pa3anents  out 
of  the  produce  of  the  estate  as  between  him  and  the  plaintiff,  and  in 
priority  to  the  plaintiff's  debt  as  mortgagee.  The  plaintiff  on  the 
[  *290  ]  other  hand,  contended  that  a  debt  of  this  kind  was  *not  to  be  paid 
out  of  the  produce  of  the  estate  as  against  him  in  his  character  of 
a  mortgagee.  How  this  was,  need  not  be  now  determined.  It  was 
plain  from  the  decree  that  it  was  a  question  between  the  parties, 
and  the  Court  so  considered  it.  The  plaintiff  undoubtedly  was  not 
obliged  to  pay  this  money.  He  was  only  an  incumbrancer.  Nor 
was  the  defendant  obliged  to  pay  it.  He  was  not  personally  liable, 
but  the  estate  was  his,  and  he  was  desirous  that  it  should  not  be 
sold.  That  being  so,  and  the  plaintiff,  supposing  him  to  have  the 
election,  having  come  to  this  Court,  and  having  asked  its  assistance, 
it  was  incumbent  on  the  plaintiff  to  do  whatever  was  necessary- 
on  his  part,  to  give  effect  to  that  jurisdiction,  which  properly,  or 
improperly,  he  had  called  into  action.  It  was  not  for  him  to  say^ 
that  things  might  take  their  course  in  the  colony.  He  could  not 
be  called  upon  to  advance  money,  but  if  he  was  the  only  creditor 
in  the  colony  whose  debt  made  it  imperative  upon  the  Court  there 
to  proceed  to  a  sale,  he,  having  obtained  a  decree  declaring  that  he 
was  entitled  to  a  sale  here,  ought  to  do  whatever  was  requisite  on 
his  part  to  prevent  the  colonial  Court  from  proceeding  to  a  sale 
there.  The  application  therefore  must  be  acceded  to.  The  plaintiff 
must  do  what  was  requisite  for  getting  rid  of  the  sequestration,  and 
the  payment  to  be  made  by  the  defendant  for  satisfaction  of  the 
colonial  creditor  must  be  without  prejudice. 
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FOWLER  V.  JAMES.  1847. 

(1  Coop.  temp.  Cott.  290—292.)  Ja,n^. 

Suit  for  the  execution  of  marriage  articles  containing  a  limitation  in  p     ^^^ 
default  of  children  to  the  persons  who  would  he  the  next  of  kin  of  the  wife  j^q        * 

if  she  was  dead.    There  heing  no  child  of  the  marriage :  Held,  that  the         r  29Q  1 
wife's  next  of  kin  were  not  necessary  parties. 

Bt  articles  of  agreement  for  a  settlement  executed  previously  to 
the  marriage  of  the  plaintiff  and  the  defendant  Fowler,  it  was 
agreed  that  the  personal  property,  which  the  plaintiff,  or  the 
defendant  Fowler  in  her  right,  should  ♦become  entitled  to  during  [  •291  ] 
the  marriage,  should  be  assigned  to  the  defendant  James  and  two 
other  trustees  to  be  chosen  as  therein  mentioned  upon  trust,  for  the 
benefit  of  the  plaintiff  and  the  defendant  Fowler  during  their  lives ; 
and  after  the  death  of  the  survivor  upon  trust  as  to  the  principal 
monies  for  the  children  of  the  marriage,  and  in  default  of  children 
of  the  marriage  upon  further  trust  as  to  the  said  principal  monies 
for  the  plaintiff  absolutely  if  she  should  survive  the  defendant 
Fowler,  but  if  the  defendant  Fowler  should  survive  the  plaintiff, 
then  subject  to  his  life  interest,  upon  trust  as  she  should  by  will 
appoint,  and  in  default  of  appointment  upon  trust  for  such  persons 
as  at  the  death  of  the  plaintiff  would  be  entitled  to  her  personal 
estate  by  virtue  of  the  statutes  made  for  the  distribution  of  intestates' 
effects  in  case  the  plaintiff  had  died  a  widow  and  intestate.  The 
plaintiff,  or  the  defendant  Fowler  in  her  right,  having  become 
entitled  to  funds  of  a  large  amount,  and  no  settlement  ever  having 
been  executed  in  pursuance  of  the  articles,  and  the  defendant  James 
being  unwilling  to  act  as  a  trustee,  the  present  bill  was  filed  for  the 
purpose  of  having  a  reference  to  the  Master  to  approve  of  a  proper 
settlement,  and  to  have  trustees  of  it  appointed,  and  to  have  the 
funds  transferred.  The  funds  were  standing  to  the  account  of  a 
lunatic,  and  the  cause  therefore  came  on  to  be  heard  as  an  original 
cause  before  the  Lord  Chancellor,  when  it  was  objected  that  the  suit 
was  defective  for  want  of  parties,  and  that  those  persons,  who  would 
now  be  the  next  of  kin  of  the  plaintiff  in  case,  she  were  dead  ought 
to  be  parties.  The  objection  was  founded  upon  a  case  of  Wardle  v. 
Hargreaves,  which  came  to  be  heard  before  Vice-Chancellor  Knight 
Bruce,  on  the  10th  of  February,  1842.  In  that  case  stock  was 
standing  in  the  names  of  trustees,  of  whom  all  except  one  were 
dead.  The  trusts  were  for  a  party  for  life  with  remainder  to  those 
persons,  who  might  be  his  next  of  kin  at  the  time  of  his  death.  A 
suit  was  instituted  for  the  appointment  of  new  trustees,  to  which  no 


24 


1847.     CH.     1  COOP,  T.  COTT.  291—292. 


[r.r. 


FOWLBB 
V, 

Jambs. 
[  ^292  ] 


persons  except  the  tenant  for  life,  and  the  surviving  trustee  were 
parties ;  and  an  objection  was  ''^taken  on  that  ground.  His  Honour 
held  the  suit  to  be  defective  for  want  of  parties.  He  said,  he  had 
always  understood  the  rule  to  be  that  under  those  circumstances 
the  persons^  who  would  be  the  next  of  kin  of  the  cestui  que  trust 
tenant  for  life  if  he  were  dead,  ought  to  be  parties,  and  he  ordered 
the  cause  to  stand  over.  It  did  not  appear  there  was  in  that  case, 
as  in  the  present  case,  any  power  of  appointment  by  will :  but  the 
absence  of  such  power,  it  was  submitted,  could  make  no  difference. 

The  Lord  Chancellor  inquired  of  the  counsel,  who  made  the 
objection,  whether  there  was  any  other  authority  in  support  of  it 
besides  that  of  WardU  v.  Hargreavea,  and  being  told  that  it  was  the 
only  case  of  which  they  were  aware,  his  Lordship — after  saying  he 
agreed  that  the  circumstance,  that  here  the  wife  had  a  power  of 
appointment  by  will,  did  not  afford  a  distinction,  upon  which  any 
reliance  could  be  placed— observed  that  the  rule  mentioned  in  the 
case  cited  must  often  produce  inconvenience  and  expense.  That 
such  next  of  kin  were  a  fluctuating  class :  that  there  might  be  con- 
tinual alterations  in  the  individuals  composing  it  during  the  progress 
of  an  inquiry :  that  sometimes  the  individuals  might  be  changed 
altogether,  and  sometimes  their  numbers  augmented.  Would  it  not 
be  necessary  that  supplemental  bills  should  be  filed  from  time  to 
time?  He  did  not  recollect  to  have  met  with  the  rule.  Were 
there  not  cases  in  which  it  had  been  held  sufScient  to  bring  before 
the  Court  a  person  being  only  a  tenant  for  life  ?  He  should  decline 
to  allow  the  objection  in  the  present  instance. 

Mr.  Cooper,  Mr,  James  Parker,  Mr.  Stinton,  and  Mr.  Rogers^ 
were  the  counsel  in  the  cause. 


1820. 
January, 

Lbach,  V.-C. 
[829] 


FISHER  V.  HUGHES. 

(1  Coop.  temp.  Cott.  329—330.) 
Quia  timet  bill  for  the  protection  of  specific  chattels. 

This  was  a  motion  for  the  protection  of  some  specific  chattels, 
in  which  the  plaintiff  claimed  to  be  interested  under  a  will.  The 
principal  defendant  was  tenant  for  life. 

Sir  John  Leach  said: 
This  is   a  quia  timet  bill,  and  the  jurisdiction  of  this   Court 
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exercised  upon  it  is  only  an  ^expansion  of  that  common-law 
jurisdiction,  which  in  ancient  times  was  exercised  upon  preventive 
writs,  then  called  bi-evia  anticipantia.  As  at  law  two  things,  title 
and  danger  to  property,  were  requisite  for  the  issuing  of  those  writs, 
BO  here  two  things  are  requisite  for  the  support  of  a  quia  timet  bill. 
First,  there  must  be  a  title  in  possession,  or  expectancy,  in  the 
plaintiff.  It  signifies  not,  whether  the  latter  be  vested  or  con- 
tingent. It  signifies  not  whether  the  title  be  legal  or  equitable: 
The  Court,  indeed,  will  not  declare  the  plaintiff's  title,  but  it  will 
look  at  the  will  or  other  instrument  under  which  he  claims.  The 
title  in  the  plaintiff  is  not  alone  sufficient.  There  must,  secondly, 
be  danger  to  the  property.  If  there  be  such  danger  the  Court  will 
interfere,  and  will  take  it  into  its  own  possession,  or  will  appoint  a 
receiver,  or  will  grant  an  injunction,  according  to  the  nature  of  the 
case,  and  so  protect  and  preserve  the  property  for  such  person  as 
may  become  the  owner  of  it,  although  possibly  the  plaintiff  may  not 
be  that  person.  Events  may  displace  his  title.  Now,  here  are  both 
these  requisites :  the  specific  chattels  are  in  the  uncontrolled  posses- 
sion of  the  defendant,  and  the  affidavits  show  a  manifest  case  of 
danger.  The  plaintiff,  too,  may  become  entitled  in  more  than  one 
contingency.  The  defendant  must  give  security,  or  the  motion 
must  be  granted. 

Mr.  Heald  and  Mr.  Cooper  for  the  motion. 


FiSHBR 

V. 

Hughes. 
[  *330] 


Mr.  Agar  against  it. 


BOWMAN  V.  BELL. 

(1  Coop.  temp.  Cott.  331—332.) 

Funds  of  the  wife  not  to  be  transfeiTed  to  the  husband  upon  affidavit 
only  that  they  are  not  comprised  in  the  marriage  settlement — but  the 
settlement  itself  must  be  produced  and  inspected. 

This  was  a  petition,  that  certain  funds,  in  trust  in  the  cause  to 
the  account  of  a  married  woman,  might  be  transferred  to  her 
husband  upon  an  affidavit  of  the  husband  and  wife  stating  that  a 
settlement  had  been  executed,  bat  that  it  did  not  comprise  these 
funds. 


1847. 
Feb. 

SUADWELL, 

v.-c. 

[331] 


Mr.  Cooper  for  the  petition  called  the  attention  of  the  Court 

to  the  rule  laid  down  by  the  Masteb  of  the  Bolls,  in  Rose  v. 

EoUs  (1). 

(1)  49  E.  B.  362  (1  Beav.  270). 
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BOWMAK 

r. 

Bbll. 


[  •382  ] 


The  Yice-Chancellob  of  England  said  he  was  glad  that  his 
attention  had  been  called  to  that  case.     He  should  follow  it  for  two 
reasons.     In  the  first  place  he  fully  concurred  with  the  opinion 
expressed  by  the  Mastbr  of  the  Bolls,  that  if  any  settlement 
existed,  the  parties  were  not  competent  judges  of  its  effect.    He 
thought  it  very  probable  that  instances  had  occurred,  not  only 
before  the  Masteb  of  the  Bolls,  but  elsewhere,  where  parties 
having  represented  by  affidavit  that  a  settlement  did  not  affect 
the  property  in  question,  yet  upon  inspection  of  the  settlement  it 
had  turned  out  to  be  quite  the  reverse.     That  in  his  opinion  it 
could   only   be  satisfactorily  ascertained   that   the  property,   the 
subject  of  the  petition,  was  not  embraced  by  the  settlement,  from 
an  examination  of  the  instrument  itself.     It  was  sometimes  a  nice 
question.     In  the  next  place  it  was  of  great  importance,  that  there 
should  be  uniformity  of  ^practice  in  all  the  Courts,  and  that  a  par- 
ticular course  having  been  pursued  by  a  solicitor  in  one  Court,  he 
should  not  have  to  consider  whether  a  different  course  must  not 
be  pursued  by  him  in  another  Court.     He  should  not,  therefore, 
make  the  order  upon  the  affidavit  only,  but  the  petition  must  stand 
over,  and  the  settlement  must  be  produced  and  inspected. 


1837. 
June, 

Lord 

COTTENHAM, 
L.C. 

[350] 


BENSON  V.  GLASTONBURY  CANAL  COMPANY. 

(1  Coop.  temp.  Cott.  350—351.) 

According  to  the  bill  a  parol  agreement  was  for  the  sale  and  the  plaintiff 
insisted  that  possession  had  been  given  of  five  acres.  According  to  the 
answer,  of  three  acres  only.  Motion  that  the  purchase  money  for  the  five 
acres,  or  otherwise  for  the  three  acres,  might  be  brought  into  Court,  refused. 

Lord  Cottenham  said,  here  was  a  bill  seeking  the  specific  per- 
formance of  a  parol  agreement  by  the  defendants  to  purchase  from 
the  plaintiff  five  acres  of  land  at  BOZ.  an  acre;  the  plaintiff  has  given 
possession  to  the  defendants,  but  there  did  not  appear  to  have  been 
any  understanding  respecting  the  time  when  the  purchase  money 
should  be  paid.  That  the  answer  admitted  an  agreement  to  pur- 
chase land  from  the  plaintiff  at  80i.  an  acre,  but  denied  any  agree- 
ment to  purchase  more  than  three  acres  of  land :  and  the  answer 
alleged  that  the  land,  of  which  possession  had  been  given,  did  not 
exceed  three  acres  in  quantity.  That  the  plaintiff  now  moved  upon 
this  answer  that  the  purchase  money  for  five  acres  might  be  brought 
into  Court,  and  if  the  Court  should  not  accede  to  that  application, 
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then,  in  the  alternative,  that  the  purchase  money  for  three  acres       Bbksok 
might  be  brought  into  Court ;  but  the  plaintiff  had  not — assuming     qlastok- 
that  he  was  at  liberty  to  do  so — even  amended  his  bill  and  adapted  *  co^pant^ 
it  to  the  case  made  by  the  answer.*   He  still  insisted  that  the 
agreement  was  to  purchase  five  acres  and  not  three  acres,  and  that 
possession  had  been  given  of  five  acres.     Now  if  the  cause  should 
be  brought  to  a  hearing,  and  the  plaintiff  should  fail  to  prove  that 
the  agreement  was  as  laid  by  the  bill,  must  not  the  consequence  be 
that  the  bill  would  be  dismissed  ?    Under  these  circumstances,  the 
answer  not  admitting  the  agreement  insisted  upon  by  the  bill,  and 
the  bill  containing  no  alternative  corresponding  with  the  lesser 
object  of  the  notice  of  motion — as  to  the  sufficiency  of  such  an 
alternative  he  would  say  nothing — he  was   of  opinion  that  the 
motion  must  be  refused. 


FIFE  V.  CLAYTON  (1).  's^^; 

^   '                                                      April, 
(1  Coop.  temp.  Cott.  351 — 353.)  

A  contract  for  the  sale  of  land  made  after  the  passing  of  a  local  luclosure    Eldon  L.O 
Act  does  not  include  any  allotment  which  may  be  made  under  the  Act         r  35^  -1 
subsequently  to  the  contract  in  respect  of  the  land  comprised  in  the  sale. 

The  defendant  put  up  to  sale  by  auction  a  freehold  public-house 
and  other  premises  in  the  parish  of  Enfield,  on  the  20th  of  July, 
1801.  A  few  days  before  the  sale,  on  the  2nd  of  July,  1801,  an 
Act  of  Parliament  was  passed  for  enclosing  the  common  fields  and 
waste  lands  in  the  parish.  No  allotment  was  made  until  some 
time  after  the  sale.  The  printed  particulars  of  sale  merely  described 
the  house  and  premises;  they  mentioned  no  right  of  common,  and 
in  no  way  alluded  to  the  expected  allotment.  The  plaintiff,  who 
purchased  the  premises  by  an  agent,  alleged  that  he  had  authorized 
his  agent  to  bid  a  much  larger  sum  for  the  premises  on  the  under- 
standing that  a  parcel  of  the  waste  lands  would  be  allotted  to 
the  owner  of  the  premises  put  up  to  sale,  and  that  the  allotment 
would  belong  to  the  purchaser ;  and  he  alleged  declarations  of  the 
auctioneer  at  the  sale  to  show  that  there  was  this  understanding. 
The  bill  prayed  a  specific  performance  of  the  agreement  for  sale 

(1)  This  case  has  already  been  shortly  from  a  manuscript  in  the  reporter's 

reported,  9  B.  E.  220  (13  Ves.  546).  possession.     The  point  stated  in  the 

The  report  here  given ,  which  is  much  above  head-note  does  not  appear  from 

fuller  than  the  report  in  Vesey,   is  the  report  of  the  case    in   Vesey. — 

taken  from  a  note  in  1  C.  P.  Cooper  O.  A.  b. 
(temp.  Cott.)  commencing  at  p.  361, 
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Fife  and  a  conveyance  of  the  allotment,  the  plaintiff  offering  to  perform 
Clayton.  ^^^  agreement  on  his  part.  The  answer  submitted  that  as  the 
Inclosure  Act  had  passed  at  the  time  of  the  sale,  the  intended 
allotment  had  become  sepaifite  property,  and  could  not  be  taken 
[  *S52  ]  as  comprised  under  the  "^description  of  the  particulars  of  sale.  The 
answer  denied  the  understandmg  alleged  by  the  bill  and  also  the 
declarations  of  the  auctioneer.  It  asserted,  on  the  contrary,  that 
the  defendant  had  told  the  auctioneer  that  he  meant  to  reserve  the 
allotment,  and  that  the  auctioneer  had  declared  at  the  time  of 
the  sale  that  the  expected  allotment  was  not  to  be  sold  with  the 
premises.  Both  the  plaintiff  and  the  defendant  went  into  evidence, 
from  which  it  appeared  that  the  auctioneer  had,  as  the  defendant 
asserted,  expressly  stated  at  the  time  of  the  sale  that  the  purchaser 
would  not  be  entitled  to  any  allotment  to  be  made. 

For  the  plaintiff  it  was  said  that  unless  the  Court  should  think 
that  the  allotment  could  be  considered  as  comprised  in  the  descrip- 
tion of  the  house  and  premises  in  the  printed  particulars,  the  bill 
must  be  dismissed — the  statement  contained  in  the  bill  as  to  the 
declaration  of  the  auctioneer  having  been  disproved  by  the  parol 
evidence  on  the  part  of  the  defendant. 

For  the  defendant  it  was  said  that  there  was  no  pretence  for 
the  suggestion  that  the  allotment  could  be  considered  as  comprised 
in  the  description  of  the  house  and  premises  in  the  printed  parti- 
culars, nothing  being  said  as  to  any  right  of  common :  and  that 
the  bill  ought  not  to  be  dismissed,  but  the  defendant  was  entitled 
to  a  specific  performance  although  he  had  not  filed  any  cross  bill 
for  that  purpose. 

Lord  Eldon  said,  that  the  Act  of  Parliament  for  enclosing 
Enfield  waste  and  common  lands  having  passed,  although  a  few 
days  only,  previously  to  the  sale,  and  the  printed  particulars  of 
sale  being  wholly  silent  as  to  any  right  of  common,  or  as  to  any 
allotment,  which  the  owner  of  the  premises  put  up  to  sale  would 
become  entitled  to  by  virtue  of  the  Act,  it  was  impossible  to  hold 
that  the  purchaser  had  bought  the  allotment,  although  made 
subsequently  to  the  sale.  That  parol  evidence,  such  as  that  into 
which  the  plaintiff  had  gone,  was  receivable  only  where  the 
purchaser  was  a  defendant,  and  the  vendor  as  plaintiff  sought  to 
enforce  the  agreement  against  him.  Where  the  purchaser  was 
plaintiff,   the    question   was   only  one    of    construction.     II    the 
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auctioneer  represented  that  the  purchaser  would  be  entitled  not 
only  to  the  premises  put  up  to  sale  as  described  in  tlie  printed 
particulars,  but  also  to  an  allotment  to  be  made  in  respect 
thereof,  the  purchaser  being  defendant,  and  the  vendor  plaintiff, 
seeking  to  compel  the  purchaser  to  take  a  conveyance  without 
the  allotment,  the  purchaser  might  go  into  parol  evidence  of 
what  the  auctioneer  had  said  in  order  to  resist  the  vendor's 
demand.  In  the  present  case  the  purchaser  by  his  bill  offered 
*to  perform  the  agreement  on  his  part,  which  must  be  taken  to 
mean  what  the  Court,  upon  hearing  all  the  circumstances,  should 
be  of  opinion  was  the  agreement.  The  evidence  on  both  sides 
had  been  read — whether  regularly  or  irregularly  was  not  now 
very  material.  There  could  be  no  longer  any  question  as  to  the 
incorrectness  of  the  statements  contained  in  the  bill.  Was  this 
a  case  in  which  it  was  necessary  that  the  defendant  should 
have  filed  a  cross  bill  ?  He  thought  not.  The  practice  formerly 
was  different.  The  defendant  must  have  a  decree  for  specific 
performance,  and  the  plaintiff  must  pay  the  costs  of  the  suit. 


Fife 

f. 

Clayton. 


[  -ass  ] 


HINDLE   V.  DAKIN8. 

(1  Coop.  temp.  Cott.  378.) 

Where  there  is  unexpected  delay  in  making  out  the  title  on  a  sale  by  the 
Court,  and  the  purchaser  is  desirous  of  relieving  himself  from  the  payment 
of  interest,  he  should  apply  for  leave  to  pay  the  purchase  money  into 
Court 

Lord  Gottbnham  said  that  where  by  the  conditions  of  sale 
approved  of  by  the  Master,  the  sale  was  to  be  completed,  the 
purchase  money  was  to  be  paid,  and  possession  was  to  be  given 
to  the  purchaser  at  stipulated  times,  and  the  purchaser  was  to  pay 
interest  on  his  purchase  money  from  the  time  stipulated  for  the 
payment ;  and  there  was  any  unexpected  delay  in  making  out  the 
title ;  and  the  purchaser,  having  his  money  ready  and  unproductive, 
was  desirous  of  relieving  himself  from  the  payment  of  interest,  his 
proper  course  was  to  make  a  special  application  for  liberty  to  pay 
the  purchase  money  into  Court,  notwithstanding  the  investigation 
of  the  title  was  not  complete:  and  the  Court  would  direct  the 
purchase  money  to  be  laid  out  in  Consols,  and  the  dividends  also 
when  they  should  amount  to  a  competent  sum :  without  prejudice, 
however,  to  any  question  as  to  the  rents  of  the  estate  and  to  the 
interest  on   the  purchase  money.     The   Court   would,   however,. 


1838. 
November, 

Lord 

OOTTENHAM, 

L.C. 

[878] 
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rR.B. 


HiNDLB      rarely  sanction  any  departure  from  the  rule  that  the  payment  of 
Dakinb       *^®  purchase  money  into  Court  is  an  acceptance  of  the  title. 

Mr.    Wakefield,    Mr.     Cooper,    Mr.     Oirdlestone,    and     Mr. 
Chandless,  were  the  counsel  engaged. 

See  also  Hindle  v.  Dakina  (i). 


1823. 
May. 

Rolls  Court, 
Qbaham,  6. 

[381] 


BEVAN  V.  BEVAN. 

(1  Coop.  temp.  Cott.  381.) 

Delay  in  the  preparation  of  the  draft  conveyance  is  no  sufficient  ground 
for  coming  to  the  Court  to  have  part  of  the  purchase-money  applied  to  pay 
off  incumbrances. 

There  having  been  a  sale  of  an  estate  under  a  decree  in  the 
cause,  and  the  purchaser  having  paid  his  purchase  money  into 
Court,  the  solicitor  of  the  purchaser  had  greatly  delayed  the 
preparation  of  the  draft  conveyance;  and  it  being  urgent  that 
certain  charges  to  which  the  estate  was  liable  should  be  forthwith 
satisfied,  a  petition  was  presented  by  the  plaintiffs  in  the  cause, 
that  a  portion  of  the  purchase  money  might  be  applied  for  that 
purpose.  This  petition  was  opposed  on  the  part  of  the  purchaser, 
upon  the  ground  that  he  had  not  yet  got  his  conveyance.  Mr. 
Baron  Graham  sitting  (together  with  Masters  Harvey  and  Cox) 
for  Sir  Thomas  Plumer,  who  was  ill,  said,  that  the  petitioners,  the 
plaintiffs,  had  mistaken  their  course.  That  they  ought  to  have 
taken  the  usual  proceedings  to  compel  the  purchaser  to  bring  the 
draft  conveyance  into  the  Master's  office,  and  to  have  the  draft 
conveyance  settled  and  engrossed;  and  they  ought  to  have  pro- 
cured the  Master's  report  of  its  allowance.  They  should  then  have 
got  the  conveyance  executed  by  the  proper  parties,  and  should  have 
tendered  it  to  the  purchaser  for  his  acceptance.  That  was  the 
course  pointed  out  by  the  practice  of  the  Court  for  avoiding  the 
inconvenience  to  which  the  petitioners,  the  plaintiffs,  were  now 
exposed.  The  Court,  notwithstanding  the  dilatory  conduct  of 
the  purchaser's  solicitor,  would  not,  without  the  consent  of  the 
purchaser,  order  any  part  of  the  purchase  money  to  be  applied 
for  the  payment  of  the  incumbrances  in  question,  until  the  pur- 
chaser had  got  his  conveyance.  The  delay  of  the  purchaser  in  the 
preparation  of  the  draft  conveyance,  was  no  sufficient  ground  for 
coming  to  the  Court  to  have  part  of  the  purchase  money  applied 
(1)  46  E.  E.  J41  (1  C.  P.  Coop.  381). 
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to  pay  off  incumbrances.  If  the  purchaser  had  not  got  his  con- 
veyance, it  must  at  all  events  be  first  executed  and  tendered  for 
the  purchaser's  acceptance. 


81 


Bbvan 

V, 

Bbvan. 


NEAP  V.   ABBOTT  (I). 

(1  Coop.  temp.  Cott.  382.) 

In  a  suit  for  specific  performance,  the  natare  of  a  case  being  such  as,  even 
in  the  absence  of  parol  evidence,  to  impress  the  mind  of  the  Court  with  the 
belief  that  there  has  been  surprise  or  mistake,  the  plaintiff  should  be  left  to 
his  legal  remedy. 

Lord  Gottbnham  said,  that  where  a  bill  was  filed  for  the  specific 
performance  of  an  agreement  and  a  decree  was  resisted  on  the 
ground  of  mistake  or  surprise,  the  nature  of  the  case  might  be 
such,  as  even  in  the  absence  of  parol  evidence,  to  impress  the 
mind  of  the  Court  with  the  belief  that  there  had  been  the  surprise 
or  mistake  alleged.  And  the  mind  of  the  Court  being  impressed 
with  this  belief,  and  a  specific  performance  not  being  a  matter  of 
right  in  the  plaintiff,  but  a  matter  of  discretion  in  the  Court — by 
discretion  he  did  not  mean  an  arbitrary  discretion,  but  a  discretion, 
governed  by  rules  and  principles  deduced  from  preceding  decisions — 
the  Court  was  fully  justified  in  declining  to  make  any  decree  for 
specific  performance.  In  such  a  case  the  decree,  the  most  in 
accordance  with  the  principles  and  rules  upon  which  the  Court 
had  acted  for  a  great  many  years,  would  be  to  leave  the  plaintiff 
to  his  legal  remedy  for  the  non-performance  and  dismiss  the  bill, 
but,  unless  there  was  anything  to  show  that  the  bill  ought  never 
to  have  been  filed,  without  costs. 

Mr.  Wakefield,  Mr.  Wigram,  Mr.  Cooper,  Mr.  OircUestone,  and 
Mr.  Bethell,  were  the  counsel  in  the  case. 

See  ^eep  (or  Neap)  v.  Abbott  (2). 


issg. 

June. 
Lord 

COTTENHAM, 
L.C. 

[382] 


Ee  WEBB. 

(2  Coop.  temp.  Cott.  102—105.) 

A  lunatic  being  illegitimate,  and  never  having  been  married,  but  having 
a  natural  daughter,  residuary  legatee  under  a  will  made  before  the  lunacy. 
An  order  was  made  that  she  should  have  notice  of  all  proceedings,  and 
be  at  liberty  to  attend  the  same. 

The  natural  daughtec  having  constantly  resided  with  the  lunatic,  order 


(1)  Tampltn    v. 
Ch.  D.  215. 


James    (1879)    15  (2)  46  E.  E.  139  (C.  P.  Coop. 


1846. 
Deo,  i. 

Lord 

COTTENHAM, 

L.C. 

[102] 
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Be  Webb.  that  she  should  be  at  liberty  to  cany  in  a  proposal  for  committee  of  the 

person. 

The  lunatic  being  tenant  for  life  of  large  real  estates,  and  the  com- 
mission having  been  issued  at  the  instance  of  the  remainderman,  order 
that  his  natural  daughter  should  be  at  liberty  to  carry  in  a  proposal  for 
committee  of  the  estate. 

By  an  order  made  in  the  matter  of  this  lunacy  in  July,  1846,  it 
was  ordered  that  if  the  inquisition  should  be  returned  finding  the 
unsoundness  of  mind,  the  Masters  in  lunacy  should  nevertheless 
not  proceed  to  the  approval  of  committees  of  the  person  or  estate 
of  the  lunatic.  The*  lunatic  and  a  deceased  brother  were  illegiti- 
[  *108  ]  mate  children.  *The  lunatic  had  never  been  married,  but  had 
a  natural  daughter  whom  he  had  recognised,  brought  up,  and 
educated,  and  by  a  will,  executed  previously  to  the  lunacy,  made 
his  sole  residuary  legatee.  This  natural  daughter  had  always 
resided  with  the  lunatic.  The  lunatic  was  entitled  for  life  to  large 
real  estates.  The  commission  had  been  issued  at  the  instance  of 
the  son  of  the  lunatic's  deceased  brother,  who  was  entitled  in 
remainder  to  the  real  estates  of  which  the  lunatic  was  tenant  for 
life.  The  inquisition  having  been  returned  finding  the  unsound- 
ness of  mind,  a  petition  was  presented  by  the  remainderman  pray- 
ing a  reference  notwithstanding  the  order  of  July,  1846,  to  inquire 
in  the  usual  way  who  were  the  most  fit  persons  to  be  appointed 
committees  of  the  person  and  estate  of  the  lunatic ;  and  a  cross 
petition  was  at  the  same  time  presented  by  the  natural  daughter 
of  the  lunatic,  and  residuary  legatee  under  his  aforesaid  will,  pray- 
ing that  she  might  have  notice  of,  and  might  be  allowed  to  attend, 
all  proceedings  in  the  matter,  and  that  she  might  be  at  liberty  to 
carry  in  proposals  for  committees  of  the  person  and  estate  of  the 
lunatic. 

The  Lord  Chancellor  said  : 

With  regard  to  the  first  part  of  the  application  of  the  natural 
daughter,  that  where  there  is  a  legal  relationship  the  rule  is  that  the 
next  of  kin  have  notice  of  the  proceedings,  and  have  liberty  to  attend 
the  proceedings.  That  the  reason  of  the  rule  is  that  they  being  the 
persons,  who  would  be  entitled  to  distributive  shares  of  the  personal 
estate  of  the  lunatic  if  he  were  dead,  intestate,  it  is  presumed  that 
they  will  aid  the  Court  by  watching  generally  the  interests  of  the 
lunatic,  and  particularly  by  checking  the  accounts.  That  the  reason 
of  the  rule  manifestly  applied  to  such  a  case  as  the  present.  That 
the  lunatic  was  illegitimate,  and  had  never  been  married.    In  law, 
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therefore,  the  lunatic  had  no  next  of  kin.    But  he  had  a  natural     Be  Webb. 
daughter,  residuary  legatee  under  a  will  made  before  the  lunacy. 
That  it  might  be  presumed  that  under  *those  circumstances  such       [  ^lOi  ] 
natural  daughter  would  be  as  much  disposed  to  assist  the  Court  as 
if  she  were  the  sole  next  of  kin.     He  should  therefore  order  that 
the  natural  daughter  should  have  notice  of  all  proceedings,  and 
should  be  at  liberty  to  attend  the  same.     Then  with  regard  to  the 
second  part  of  the  application  of  the  natural  daughter — there  could 
be  no  hesitation  as  to  the  proposal  for  committee  of  the  person. 
That  it  appeared  that  the  natural  daughter  had  constantly  resided 
with  the  lunatic  her  father.     No  one,  consequently,  could  be  better 
acquainted  with  such  wishes  of  the  lunatic  as  might  properly  be 
attended  to,  and  with  the  arrangements  most  likely  to  contribute 
to  his  comfort.     She  must  have  liberty  to  carry  in  a  proposal  for  a 
committee  of  the  person.     The  same  liberty  was,  however,  asked  as 
to  the  committeeship  of  the  real  estate.     Now  the  lunatic  was 
tenant  for  life  of  large  real  estates,  and  the  commission  had  been 
issued  at  the  instance  of  the  remainderman.     That  questions  were 
continually  arising  between  persons   entitled  for  life  to  landed 
property,  and  persons  entitled  in  remainder,  with  regard  to  manage- 
ment and   expenditure.      That  those   questions  were  sometimes 
questions  of  nicety  and  difficulty,  and  of  considerable  importance 
to  the  interests  of  the  tenant  for  life.     That  in  the  present  case 
there  might  possibly  be  questions  of  that  description,  and  then  it 
would  be  desirable  that  there  should  be  a  committee  of  the  estate 
respecting  whose  impartiality  there  could  be  no  suspicion.     That  it 
might  well  be  thought  this  impartiality  would  not  be  e£isily  obtained, 
if  the  remainderman  alone  had  the  power  of  proposing  the  com- 
mittee of  the  estate.     That  a  similar  power,  in  his  opinion,  ought 
to  be  given  to  someone  representing  the  interests  of  the  tenant  for 
life,  as  distinguished  from  those  of  the  remainderman.     That,  there 
being  no  next  of  kin,  he  should  direct  that  the  natural  daughter, 
she  taking  the  residue  of  the  personal  estate  under  the  lunatic's 
will,  should  be  at  ^liberty  to  carry  in  a  proposal  for  a  committee  of       [  *106  ] 
the  estate. 

Mr.  RomiUy,  Mr.  James  Parker,  Mr.  Busk,  and  Mr.  Walford 
were  the  counsel. 
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1808. 
July, 

Lord 

Eldon, 

L.a 

[107] 


Ee  ceanmee. 

(2  Coop.  temp.  Cott.  107.) 
LoBD  Eldon  : 

The  heir-at-law  is  often  disposed  to  apply  the  personal  estate 
in  the  improvement  of  the  real  estate.  But  the  next  of  kin  are 
interested  in  taking  care  that  what  will  belong  to  them  shall  not  be 
expended  in  increasing  the  value  of  that  which  will  never  belong 
to  them.  The  heir-at-law  being,  as  generally  happens,  the  com- 
mittee of  the  estate,  a  better  check  upon  his  accounts  can,  in  my 
opinion,  hardly  be  devised,  than  to  subject  them  to  the  inspection 
and  objection  of  the  next  of  kin. 

[From  a  MS.  in  the  author's  possession.] 


1829. 
Auguit. 

Lord 

Ltndrubst, 

L.C. 

[107] 


Ee  HOWELL. 

(2  Coop.  temp.  Cott.  107.) 

In  general  an  order  is  not  requisite  that  any  of  the  next  of  kin  may  be 
at  liberty  to  carry  in  proposals  for  committees  of  the  person  and  estate  of 
the  lunatic,  and  they  shall  have  notice  of  any  proposal  for  committees  of  the 
person  and  estate,  which  the  party  prosecuting  the  commission  shall  carry  in. 

Where,  from  any  peculiar  circumstances,  such  an  order  is  requisite,  the 
case  probably  will  very  rarely  occur  in  which  the  Lord  Chancellor  will 
decline  to  make  it. 

Lord  Lyndhubst  : 

In  general  an  order  is  not  requisite  that  any  of  the  next  of  kin 
may  be  at  liberty  to  carry  in  proposals  for  committees  of  the  person 
and  estate  of  the  lunatic,  and  that  they  shall  have  notice  of  any 
proposal  for  committees  of  the  person  and  estate,  which  the  party 
prosecuting  the  commission  shall  carry  in.  Where  from  any 
peculiar  circumstances  such  an  order  is  requisite,  the  case  probably 
will  very  rarely  occur  in  which  the  Lord  Chancellor  will  decline 
to  make  it.  The  policy  here  has  long  been  in  favour  of  making 
such  an  order.  If  the  persons  connected  with  the  lunatic  by  blood, 
and  interested  in  his  estate,  shall  not  come  forward,  (and  they  not 
unfrequently  will  not  care  to  come  forward  when  obstacles  are 
thrown  in  their  way,)  the  consequences  will  be  extremely  mis- 
chievous. It  is,  in  general,  only  by  means  of  the  information, 
which  such  persons  possess,  that  the  Lord  Chancellor  can  ascer- 
tain whether  any  proposal,  upon  which  he  is  called  to  exercise  a 
judgment,  ought  to  be  adopted  as  the  most  conducive  to  the  ease 
and  welfare  of  the  lunatic,  and  to  the  security  of  his  property. 
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Be  EAELY.  1887. 

(2  Coop.  temp.  Cott.  107—108.)  !^' 

Lord  Cottenham  :  CoiiSLii. 

•  Li  C 

Where  the  lunatic  has  no  next  of  kin,  the  Attomey-Oeneral  on  '  * 

behalf  of  the  Grown  must  have  notice  of  *the  proceedings  subse-  r  •log  j 
qnent  to  the  return  of  the  inquisition. 


BRETNTON    v.    LONDON    and    NORTH    WESTERN       iw«. 

RAILWAY   CO.  ^^' 

(2  Coop.  temp.  Cott.  108—110;  S.  C.  10  Beav.  238 ;  11  Jur.  28.)  ,,     ^«^ 

An  agreement  recited  that  the  defendants  were  desirouB  of  purchasing  ^C* 

land  from  the  plaintiff  for  the  purpose  of  constructing  a  railway,  according         [  108  ] 
to  a  certain  plan  and  section  thereof  deposited  with  the  parish  clerk,  and 
contained  no  further  notice  of  the  plan  and  section :    Held,  that  the  recital 
alone  did  not  bind  the  defendants  to  construct  the  railway  according  to  the 
plan  and  section. 

Bt  an  agreement  dated  July,  1846,  and  made  between  the  plaintijff 
of  the  one  part  and  Harvey  Wyatt  as  the  agent  of  the  defendants 
of  the  other  part,  after  reciting  that  the  defendants  were  desirous 
of  purchasing  certain  land  from  the  plaintiff  in  the  parish  of 
Armitage,  for  the  purpose  of  constructing  a  railway  from  Stafford 
to  Rugby,  "according    to  a  certain  plan   and  section  thereof, 
deposited  with  the  parish  clerk  of  the  said  parish,*'  which  said 
land  had  been  staked  out  by  the  agents  of  the  said  defendants :  it 
was  witnessed  that  the  said  plaintiff  had  agreed  to  sell,  and  the 
said  Harvey  Wyatt  as  the  agent  of  the  defendants  had  agreed  to 
purchase  the  said  land,  &c.   Except  in  the  recital  the  agreement  con- 
tained no  notice  of  the  plan  and  section  of  *the  railway  deposited       [  *109  ] 
with  the  parish  clerk  of  the  parish  of  Armitage.     The  defendants  in 
their  works  having  deviated  from  the  plan  and  section,  the  plaintiff 
filed  his  bill  praying  an  injunction  to  restrain  them  from  doing  any 
acts  inconsistent  with  such  plan  and  section.     Upon  an  appeal 
motion  there  was  an  objection  (not  taken  in  the  Court  below)  that 
the  plan  and  section,  although  mentioned  in  the  recital  of  agree- 
ment, did  not  for  that  reason  form  any  part  of  the  agreement,  and 
that  the  plaintiff  had  no  right  to  complain  that  the  defendants  had 
in  their  works  deviated  from  the  plan  and  section,  and  consequently 
a  bill  for  an  injunction  to  restrain  the  defendants  from  doing  any 
acts  inconsistent  with  the  plan  and  section  could  not  be  sustained. 

The  Lord  Ghancbllob  said,  that  it  frequently  happened  that  an 

8—2 
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BBsnYTON  agreement  referred  to  a  plan  which  might,  or  might  not,  embrace 
London  AND  iK^ore  than  that  which  was  the  subject  of  the  agreement.     That, 

Wkm^t  whatever  was  the  nature  of  the  plan,  it  could  nevertheless  only  be 
Railway  Co.  looked  at  under  the  agreement.  That  it  could  only  be  looked 
at  so  far  as  it  was  necessary  to  construe  the  agreement,  and 
therefore  to  that  extent  incorporated  in  the  agreement.  That  if, 
for  the  purposes  of  the  agreement,  a  reference  to  the  plan  was 
essential,  it  must  so  far  be  considered  as  part  of  the  agreement. 
That  the  mere  exhibition  of  a  plan — the  deposit  of  it  with  parties 
not  included  in  the  agreement — the  reference  to  it  for  matters  not 
comprehended  by  the  agreement — could  raise  no  equities  between 
the  parties  to  the  agreement — could  not  justify  the  interference  of 
the  Court  to  prevent  one  of  such  parties  doing  an  act  inconsistent 
with  the  representation  contained  in  the  plan.  That  this  had  been 
recently  decided  by  the  House  of  Lords  (i).  That  the  agreement  in 
the  present  case,  reciting  that  the  defendants  were  desirous  of  pur- 
chasing land  from  the  plaintiff  for  the  purpose  of  constructing  a 
[  ^110  ]  railway,  according  to  a  certain  plan  and  section  *  thereof,  deposited 
with  the  parish  clerk,  and  containing  no  further  notice  of  the  plan 
and  section,  he  was  of  opinion  that  the  defendants  were  not  bound 
in  consequence  of  the  recital  aforesaid — without  more — to  construct 
the  railway  according  to  such  plan  and  section. 

Mr.  Cooper y  Mr,  Bethell,  Mr.  Bazalgette,  Mr.  J.  A.  Cooke^  and 
Mr.  Follett  were  the  counsel  engaged. 


1846.  SAMUEL  V.  SAMUEL. 

(2  Coop.  temp.  Cott.  119—121.) 


March, 


Shadwbll,  Constraction  of  a  direction  by  a  testator,  that  all  moneys  inherited  by  his 

^''^'  daughters  under  his  will,   should  be  placed  in  the  hands  of  trustees, 

t  ^^^  ]  appointed  by  their  guardians,  to  be  settled  on  them  for  the  sole  use  of 

themselves  and  their  lawful  issue. 

[The  will  in  this  case,  which  was  that  of  a  testator  named  Alfred 
Phillips,  was  in  the  following  terms :] 

r  120 1  "  ^  hereby  constitute,  nominate,  and  appoint  Mr.  Philip  Samuel, 

and  Mr.  Denis  Moses  Samuel,  to  be  my  lawful  executors  for  all 
purposes,  and  guardians  to  my  children,  until  they  shall  each 
severally  attain  the  age  of  twenty-five  years,  which  age  shall  con- 
stitute  their  majority  ;  and  I  hereby  declare  it  to  be  my  wish,  and 
I  solicit  my  now  partner,  Mr.  Denis  Moses  Samuel  aforesaid,  to 

(1)  The  North  BrUhh  Railway  Company  Y.  !r<He,69RE.  180  (12  OL  &  Fin.  722). 
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continue  and  carry  on  our  basiness,  both  in  London  and  in  the  Samurl 
Brazils,  in  the  manner  which  to  him  may  seem  best;  and  I  sakubl. 
authorise  my  executors  to  allow  all,  or  any  part  of  my  property,  to 
remain  engaged  in  such  business.  I  hereby  declare  that  I  desire 
all  property  of  whatever  kind  I  may  die  possessed  of,  or  which  may 
accrue  to  my  estate,  to  be  equally  divided  between  my  four  children, 
share  and  share  alike  in  the  manner  hereinafter  mentioned ;  that 
is  to  say,  that  whenever  my  partner,  Mr.  D.  M.  Samuel,  shall  think 
fit  to  pay  any  money  into  the  hands  of  my  executors,  such  money 
shall  be  invested  in  any  manner,  that  they  shall  think  fit,  for  the 
benefit  of  my  children.  And  I  desire  that  my  daughters  do  not 
marry  during  their  minority  without  the  consent  of  their  guardians 
had  in  writing.  And  I  authorise  them  to  give  to  such  of  my 
daughters,  on  the  day  of  her  marriage,  such  sum  of  money  as 
dowry  as  they  shall  think  fit.  And  in  case  that  either  of  my 
daughters  shall  marry  without  the  consent  of  her  guardians  before 
she  shall  have  attained  the  age  of  twenty-five  years,  she  shall  only 
be  entitled  to  one  half  or  moiety  of  her  quarter  share  of  my  estate. 
And  I  hereby  direct  that  all  moneys  inherited  by  my  daughters 
under  this  will  shall  be  placed  in  the  hands  of  trustees,  appointed 
by  their  guardians,  to  be  settled  on  them  for  the  sole  use  of 
themselves  and  their  lawful  issue." 

The  suit  was  for  the  execution  of  the  trusts  of  the  will ;  and  there 
were  large  funds  in  Court,  the  proceeds  of  the  testator's  estate. 
Margaret  Phillips,  who  was  the  eldest  of  the  four  children  of  the 
testator,  having  attained  the  age  of  twenty-one  years,  presented  a 
^petition,  praying  that  it  might  be  declared  that  she  was  absolutely  [  *i2i  ] 
entitled  to  one-fourth  part  of  the  funds  in  Court.  Upon  that  petition 
an  order  was  made  for  payment  of  the  dividends  only  upon  such 
one-fourth  part  to  her,  until  the  further  order  of  the  Court,  without 
prejudice  to  the  question  raised  by  the  petition.  Margaret  Phillips 
having  now  attained  the  age  of  twenty-five,  and  not  having  married, 
presented  another  petition,  again  praying  that  it  might  be  declared 
that  she  was  absolutely  entitled  to  one-fourth  part  of  the  said  funds 
in  Court,  and  that  the  same  might  be  transferred  to  her,  or  if  not, 
that  it  might  be  referred  to  the  Master  to  approve  of  a  proper 
settlement.  This  petition  was  now  argued  before  the  Vice- 
chancellor. 

The  Vicb-Chancellob  of  England  :  [  n^  ] 

The  will  directs  that  all  moneys  inherited   by  the  testator's 
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Samuel      daughters  under  it, '  shall  be  placed  in   the  hands  of  trustees, 
Saudkl.      appointed  by  their  guardians,  to  be  settled  on  them  for  the  sole 
[  *120  ]       use  of  themselves  *and  their  lawful  issue.     The  daughters  are 
absolutely  entitled. 

Mr,  Swanston^  Mr.  Cooper,  Mr.  Simpson,  Mr,  Tripp,  and  Mr. 
Oordon  were  the  counsel. 


1846.        In  the  Matter  of  JOHN  WEBB,  Esquire,  a  Supposed 

July  22.  ^ 

—  Lunatic. 

CoriSfLAM,  (2  Coop.  temp.  Cott.  145-165.) 

L.C.  rjt^Q  supposed  lunatic,  being  in  the  neigliboiu*hood  of  Paris,  and  haying 

[  ^^^  ]  no  place  of  residence  in  this  country,  commission  of  lunacy  ordered  to  be 

executed  in  Middlesex. 

Commission  ordered  to  issue  for  the  examination  of  witnesses  residing  in 
or  near  Paris. 

The  carriage  of  the  commission  should  be  given  to  that  party,  by  whom 
it  is  most  likely  that  the  whole  truth  will  be  brought  out 

In  questions  as  to  the  issuing  and  carriage  of  commissions  of  lunacy* 
relations  are,  unless  under  peculiar  circumstances,  always  preferred  to 
creditors. 

There  has  been,  in  general,  a  reluctance  to  make  orders,  giving  parties 
liberty  to  attend  the  execution  of  a  commission  of  lunacy  by  their  counsel 
and  solicitors. 

The  proper  order,  in  cases  where  it  may  be  fit  to  give  a  party  liberty  to 
carry  in  proposals  for  committees  of  the  person  and  estate,  is  to  direct  that 
the  Master  in  lunacy — in  case  the  inquisition  should  be  returned,  finding 
the  lunacy — shall  not  proceed  to  the  approval  of  committees  of  the  person 
and  estate  until  further  order. 

A  practice,  in  the  appointment  of  committees,  to  give  a  preference  to  the 
proposal  of  the  party  who,  upon  a  contest,  has  succeeded  in  obtaining  the 
carriage  of  a  commission,  would  be  a  most  improper  practice. 

On  the  25th  of  April,  1846,  William  Frederick  Webb,  an  infant, 
by  Mary  Webb  his  mother  and  next  friend,  presented  a  petition  in 
this  matter,  stating  that  the  supposed  lunatic  and  his  brother, 
Frederick  Webb,  were  the  natural  sons  of  Sir  John  Webb,  Baronet, 
deceased ;  and  that  the  supposed  lunatic  was  entitled  to  real  estates 
in  Yorkshire  and  Lincolnshire  for  his  life,  with  remainder  to  his 
first  and  other  sons  successively  in  tail  male  with  remainder  to  the 
said  Frederick  Webb  for  his  life,  with  remainder  to  the  said 
Frederick  Webb's  first  and  other  sons  successively  in  tail  male; 
and  that  the  said  estates  produced  a  gross  rental  of  12,000L  per 
annum.  That  the  said  supposed  lunatic  was  in  the  60th  year 
of  his  age,  and  was  a  bachelor,  and  had  for  many  months  past 
been  a  person  of  unsound  mind,  and  not  competent  to  manage 
his  affairs.     That  for  many  years  before,  and  up  to  the  year  1840, 
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the  said  supposed  lunatic  resided  in  lodgings  in  the  Quadrant,  in  Be  Webb, 
the  parish  of  St.  James's,  in  the  city  of  Westminster,  and  had  not 
for  many  years  past,  if  ever,  had  any  other  place  of  abode  in  this 
country.  That  up  to  the  year  1840  he  had  resided  in  England,  but 
that  in  that  year  he  went  to  France,  and  had  ever  since  resided 
abroad ;  and  that,  being  in  a  state  of  complete  mental  aberration, 
he  had,  on  the  12th  November,  1845,  been  placed  in  an  establish- 
ment, under  the  direction  of  a  doctor  of  medicine,  at  Montmartre, 
Paris.  That  on  the  4th  of  February,  1846,  the  said  Frederick 
Webb  died  leaving  the  petitioner,  William  *Frederick  Webb,  his  [  •He  ] 
eldest  son,  an  infant,  of  the  age  of  seventeen  years.  That  on  the 
19th  of  April,  1846,  the  said  John  Webb  was  removed  from  the  said 
establishment  at  Montmartre,  and  placed  in  the  establishment  of 
Doctors  Falret  and  Yoisin,  at  Yanves,  near  Paris,  where  he  then 
was.  The  said  petition  prayed  that  a  commission,  in  the  nature  of 
a  writ  de  lunatico  inquirendo^  might  be  issued  to  inquire  of  the 
lunacy  of  the  said  John  Webb  and  might  be  directed  to  such 
persons,  and  executed  at  such  place,  as  to  the  Lord  Chancellor 
should  seem  fit. 

Caveats  had  been  entered  against  a  commission  of  lunacy  issuing 
in  this  mafter,  on  behalf  both  of  John  Webb,  the  supposed  lunatic, 
and  the  West  of  England  Life  and  Fire  Insurance  Office,  creditors 
of  the  said  John  Webb.  Lord  Lyndhubst  therefore  ordered,  that 
all  parties  should  attend  him,  on  the  matter  of  the  petition,  the 
next  day  of  petitions,  after  the  28th  April,  1846,  and  that  notice 
thereof  should  be  forthwith  given  to  the  solicitors  who  had  entered 
the  caveat  on  behalf  of  the  said  John  Webb,  and  also  to  the  solicitors 
who  had  entered  the  caveat  on  behalf  of  the  aforesaid  Company. 

On  the  5th  of  May,  1846,  Charles  Lewis,  the  secretary  of  the 
West  of  England  Life  and  Fire  Insurance  Company,  presented  a 
petition  in  this  matter  on  behalf  of  the  said  Company,  stating 
certain  indentures  of  April,  1841,  by  which  the  said  supposed 
lunatic  demised  the  estates  aforesaid  to  trustees  for  the  term  of 
150  years,  if  he  should  so  long  live,  to  secure  to  the  said  Com- 
pany a  sum  of  58,000Z.,  advanced  to  the  said  John  Webb  by  way 
of  mortgage ;  and  that  as  a  further  security  for  the  said  sum  and 
interest,  various  policies  of  insurance,  which  had  been  effected 
by  the  said  John  Webb  and  other  persons  on  the  life  of  the  said 
John  Webb,  were,  by  different  indentures,  assigned  to  trustees  on 
behalf  of  the  said  Company ;  and  that  the  said  Company  had,  in 
exercise  of  powers  contained  in  their  mortgage  deed,  also  effected 
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lie  WsBa  various  policies  of  insurance,  which  had  been  effected  by  the  said 
John  Webb  and  other  persons  on  the  life  of  the  said  John  Webb, 
were,  by  different  indentures,  assigned  to  trustiees  on  behalf  of  the 
said  Company ;  and  that  the  said  Company  had,  in  exercise  of 
powers  contained  in  their  mortgage  deed,  also  effected  various 
policies  of  insurance  on  the  life  of  the  said  John  Webb ;  and  that 

[  *ui  ]  the  annual  premiums  ^payable  in  respect  of  all  the  said  policies  of 
insurance,  were,  according  to  the  terms  of  the  mortgage  deed, 
charged  upon  the  said  estates;  and  that  the  annual  premiums, 
payable  on  the  said  policies  of  insurance,  amounted  to  the  sum  of 
2,880Z.,  and  the  yearly  interest  on  the  said  sum  of  58,000Z.  to  the 
sum  of  2,900/.  And  the  said  petition  of  the  said  Charles  Lewis 
further  stated,  that  the  petition  of  the  said  W.  F.  Webb  had  been 
presented,  and  that  an  afiSdavit,  tending  to  show  the  unsoundness 
of  mind  of  the  said  John  Webb,  had  been  filed  in  support  of  the 
said  petition.  And  the  petition  of  the  said  Charles  Lewis  prayed, 
that  if  a  commission,  in  the  nature  of  a  writ  de  lunatico  inquirendo^ 
should  be  issued  to  inquire  of  the  lunacy  of  the  said  John  Webb, 
the  said  petitioner,  Charles  Lewis,  on  behalf  of  the  said  Company, 
or  otherwise  that  such  other  order  should  be  made  as  to  the  Lord 
Chancellor  should  seem  meet,  for  the  purpose  of  providing  for  the 
safety  of  the  person  and  estate  of  the  said  supposed  lunatic,  and  at 
the  same  time  maintaining  and  protecting  the  interests  of  the  said 
West  of  England  Life  and  Fire  Insurance  Company. 

These  two  petitions,  of  William  Frederick  Webb  and  the  West  of 
England  Life  and  Fire  Insurance  Company,  came  on  to  be  heard 
before  Lord  Lyndhurst  on  the  29th  of  May,  1846,  when  an  order 
for  a  commission  of  lunacy  was  strongly  opposed  on  behalf  of  the 
said  John  Webb,  the  supposed  lunatic ;  and  Clara  Julia  Webb,  a 
natural  daughter  of  the  supposed  lunatic,  made  an  afiBdavit,  stating 
that  it  was  true  that  in  the  month  of  November,  1845,  the  said 
John  Webb  being  then  in  Paris,  fell  ill,  and  that  his  mind  became 
so  much  affected,  that  his  medical  attendant,  with  the  sanction  of 
his  banker,  judged  it  expedient  to  have  him  removed  from  his  then 
residence  to  a  maison  de  sante^  at  Montmartre,  since  which  time 
he  had  been  removed  to  the  viaison  de  sante^  at  Vanves,  but  that 
she  deprecated  a  commission  of  lunacy  as  premature  and  unneces- 
sary, until  a  greater  lapse  of  time  should  have  more  fully  established 
[  *148  ]  *the  incurable  nature  of  the  said  John  Webb's  malady ;  and  the 
said  Clara  Julia  Webb,  by  her  affidavit,  further  stated,  that  there 
were  improved  symptoms  in  the  case  of  the  said  John  Webb,  which 
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had  raised  hopes  in  her  that  his  mental  malady  was  not  incurable,  Be  wxbb. 
and  that  her  belief  was,  that  if  he  was  allowed  to  remain  tranquil, 
in  his  then  state  of  retirement,  and  guarded  by  the  cares  which 
then  surrounded  him,  there  would  be  a  most  material  improve- 
ment in,  if  not  a  complete  cure  of,  his  mental  disease,  and  that  it 
was  her  belief  that  the  knowledge  of  a  commission  of  lunacy 
having  been  issued  against  him,  would  have  a  most  prejudicial 
effect  upon  his  mind. 

Lord  LviDHUBST  ordered  that  the  further  hearing  of  the  said 
petitions  should  stand  over  until  the  day  preceding  the  last  seal 
before  the  long  vacation. 

On  the  17th  of  July,  1846,  the  said  Clara  Julia  Webb,  an  infant, 
by  Sir  Samuel  Scott,  Bart.,  her  next  friend,  also  presented  a  petition 
in  this  matter  stating,  that  she  was  of  the  age  of  nineteen  years, 
and  that  from  her  earliest  recollection,  she  had  been  domiciled  and 
lived  with  the  said  John  Webb,  and  that  she  had  been  always 
called,  by  the  said  John  Webb,  his  daughter,  and  treated  by  him 
and  introduced  to  his  friends  as  such,  and  had  every  reason  to 
believe,  and  did  believe,  that  she  was  the  daughter  of  the  said  John 
Webb,  having  ever  received  from  him  the  care  and  attention  of  a 
kind  and  fond  father,  and  that  she  had  been  brought  up  and 
educated  by  the  said  Jolm  Webb,  and  *had  rarely  been  separated  [  *H9  ] 
from  him,  and  that  when  she  had  been  so  separated  from  him,  the 
said  John  Webb,  the  intervals  of  such  separation  had  never  been  of 
long  duration,  and  had  been  occasioned  solely  by  the  necessity 
or  propriety  of  placing  her  at  school ;  and  the  petition  of  the  said 
Clara  Julia  Webb  prayed,  that  if  a  commission,  in  the  nature  of  a 
writ  de  lunatico  inquirendo,  should  be  issued  to  inquire  of  the  lunacy 
of  the  said  John  Webb,  the  carriage  of  such  commission  might  be 
committed  to  the  charge  of  the  said  Clara  Julia  Webb,  or  to  the 
said  Sir  Samuel  Scott  on  her  behalf. 

An  affidavit  of  Mr.  Walford  stated  that  in  the  year  1840,  he  had, 
as  the  solicitor  of  the  said  John  Webb,  prepared  his  will,  and  that 
the  same  was  then  in  his  (Mr.  Walford' s)  custody,  and  that  under 
such  will  the  said  Clara  Julia  Webb  was  residuary  legatee. 

The  three  petitions  were  now  heard,  and  the  propriety  of  issuing 
a  commission  forthwith  was  no  longer  questioned,  and  the  only 
point  argued  was  as  to  the  carriage  of  it — whether  the  said  com- 
mission for  inquiring  into  the  lunacy  of  the  said  John  Webb  should 
issue  at  the  instance  of  William  Frederick  Webb,  the  remainderman ; 
or  of  the  West  of  England  Life  and  Fire  Insurance  Company, 
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Be  Wbbb.     incumbrancers  upon  the  lunatic's  life  estate  ;  or  of  Clara  Julia  Webb, 
his  natural  daughter. 

Mr.  Romilly  and  Mr.  Bmk,  in  support  of  the  petition  of 
W.  F.  Webb. 

Mr.  BcLCon  and  Mr.  Prior,  in  support  of  the  petition  of  the 
West  of  England  Life  and  Fire  Insurance  Company,  asked,  if 
the  Company  had  not  the  carriage  of  the  commission,  then  that 
they  might  be  at  liberty  to  attend  the  execution  of  commission. 

Mr.  James  Parker  and  Mr.  Walford,  in  support  of  the  petition 
of  Clara  Julia  Webb,  also  asked,  if  she  had  not  the  carriage  of  the 
commission,  that  she  might  nevertheless  be  at  liberty  to  attend  the 
execution  of  the  commission.  They,  moreover,  referring  to  the 
[  nso  ]  10th  General  *0rder  in  Lunacy  of  October,  1842,  asked,  in  case  the 
unsoundness  of  mind  was  found,  that  Clara  Julia  Webb  might  be  at 
liberty  to  lay  proposals  before  the  Master  for  the  appointment  of 
committees  of  the  person  and  of  the  estate.  They  suggested  that  it 
was  the  practice  of  the  Masters  in  lunacy  in  the  appointment  of 
committees,  to  give  a  preference  to  the  proposal  of  the  party  who, 
after  a  contest,  had  succeeded  in  getting  the  carriage  of  the  com- 
mission, unless  the  particular  case  afforded  some  reason  why  the 
practice  should  not  be  followed. 

The  Lord  Chancbllob  said  that  the  supposed  lunatic  being  in 
the  neighbourhood  of  Paris,  and  having  no  place  of  residence  in 
this  country,  he  should  order  the  commission  of  lunacy  to  be 
[  *161  ]  executed  in  Middlesex.  *That  under  the  circumstances  a  com- 
mission must  issue  for  the  examination  of  witnesses  in  or  near 
Paris.  That  the  inquiry  could  scarcely  be  satisfactory  without  the 
testimony  of  persons  resident  there,  mostly  foreigners.  That  the 
only  matter,  which  had  been  discussed  before  him,  was — who 
should  have  the  carriage  of  the  commission.  That,  in  general,  the 
preference  was  given  to  the  nearest  relation,  but  then  such  prefer- 
ence was  only  given  cceteris  paribus.  There  must  be  no  reason  to 
suspect  that  the  nearest  relation  applying  for  the  commission,  was 
less  disposed  than  some  other  applicant  to  promote  the  inquiry. 
That  here  the  alleged  lunatic  was  illegitimate,  and  had  never  been 
married;  that  in  law,  therefore,  he  had  no  relations;  he  had 
however,  natural  relations.  His  nearest  natural  relation  was  Clara 
Julia  Webb,  who,  as  it  appeared  by  the  affidavits,  was  his  daughter, 
and  who  had  been  brought  up  and  acknowledged  by  him  as  such, 
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and  who  was  moreover  sole  residuary  legatee  under  a  will  executed  Re  webb. 
by  him  several  years  ago.  That  the  next  natural  relation  was  the 
supposed  lunatic's  nephew,  W.  F.  Webb,  the  son  of  his  deceased 
brother  Frederick  Webb,  and  who  was  entitled  in  remainder  to  the 
large  real  estates  of  which  the  supposed  lunatic  was  the  tenant  for 
life.  That  three  petitions  had  been  presented  in  the  matter. 
First,  the  petition  of  W.  F.  Webb,  presented  the  25th  April  last, 
stating  that  his  uncle  the  said  John  Webb,  had  been  for  some 
months  of  unsound  mind  and  not  competent  to  manage  his  afifairs, 
and  praying  that  a  commission  might  issue.  Next  the  ^petition  of  [  *152  ] 
the  West  of  England  Life  and  Fire  Insurance  Office,  presented  the 
5th  of  May  last,  stating  that  affidavits  had  been  filed  in  support  of 
W.  F.  Webb's  petition,  tending  to  show  the  unsoundness  of  mind 
of  the  said  John  Webb,  and  praying  that  if  a  commission  was 
issued  the  said  Company  might  have  the  carriage  of  it.  Lastly, 
the  petition  of  John  Webb's  natural  daughter,  the  said  Clara  Julia 
Webb,  presented  the  17th  of  July,  stating  no  opinion  as  to  the 
condition  of  the  said  John  Webb's  mind,  but  praying  if  any  com- 
mission was  issued,  that  she  might  have  the  carriage  of  it.  That 
this  young  lady  had,  however,  made  an  affidavit  in  opposition  to 
the  petition  of  W.  F.  Webb,  deprecating  any  commission  as 
premature  and  unnecessary,  and  holding  out  hopes  of  a  complete 
cure,  or  at  least  most  material  improvement.  That,  as  he  under- 
stood, it  was  in  great  measure  in  consequence  of  this  affidavit  that 
the  hearing  of  the  two  petitions  had  been  adjourned  by  Lord 
Ltndhurst.  That  the  opinion  expressed  in  this  affidavit,  had  not 
been  borne  out  by  the  event.  That  the  suggestion  that  the  malady 
was  of  a  temporary  nature,  and  that  a  recovery  (at  least  in  any 
short  space  of  time)  was  probable,  had  turned  out  to  be  erroneous. 
That  it  was  not  now  denied  that  it  was  expedient,  to  issue  a  com- 
mission to  inquire  into  the  alleged  unsoundness  of  mind,  at  the 
time  when  W.  F.  Webb's  petition  was  presented.  That  it  would 
have  been  as  well  had  the  adjournment  not  taken  place.  That  it 
appeared  to  him  that  the  said  Clara  Julia  Webb  was  indisposed 
(possibly  from  no  improper  motives)  to  admit  that  her  father  was  a 
fit  subject  for  a  commission.  Under  these  circumstances  apply 
the  rule  governing  cases  of  this  kind  to  the  claims  of  the  daughter 
and  of  the  nephew.  That  the  rule  was  that  the  carriage  of  the 
commission  should  be  given  to  that  party,  by  whom  it  was  most 
probable  that  the  whole  truth  would  be  brought  out.  *That  he  [  'i^s  ] 
could  entertain  no  doubt  that  there  was  more  chance  of  the  truth 
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Be  Wbbb.  being  elicited  by  the  nephew,  who,  from  the  position  in  which  he 
stood  with  reference  to  the  estates,  had  a  sufficient  and  important 
interest  in  the  matter,  than  by  the  daughter.  That  there  remained 
the  petition  of  the  West  of  England  Life  and  Fire  Insurance  Com- 
pany. That  the  nephew  and  remainderman  having  already 
presented  his  petition,  any  petition  by  parties  who  were  only 
incumbrancers  on  the  supposed  lunatic's  estates  was,  in  his  judg- 
ment, wholly  uncalled  for.  Incumbrancers  and  creditors  should 
not  come  forward,  unless  members  of  the  family  declined  to  take 
proceedings.  That  strangers  were  looked  at  with  jealousy,  whether 
the  struggle  was  for  the  issuing  of  the  commission  or  the  carriage  of 
it.  That  in  questions  as  to  the  issuing  and  carriage  of  commis- 
sions of  lunacy,  relations  were,  unless  under  peculiar  circumstances, 
always  preferred  to  creditors.  That  under  the  circumstances  ho 
could  not  regard  the  Company  any  more  than  as  mere  strangers. 
That  the  petition  of  the  West  of  England  Life  and  Fire  Insurance 
Company  must,  therefore,  be  dismissed  with  costs.  That  the  result 
[  *164  ]  was  that  ♦W.  P.  Webb  must  have  the  carriage  of  the  commission. 
That  applications  had  been  made  on  behalf  of  the  West  of  England 
Life  and  Fire  Insurance  Company,  and  of  Clara  Julia  Webb,  for 
liberty  to  attend  the  execution  of  the  commission.  That  from  the 
nature  of  an  inquisition  in  lunacy,  a  compliance  with  applications 
of  this  kind  was  entirely  in  the  discretion  of  the  Lord  Chancellor. 
That  there  was  no  legal  right  to  be  present.  That  where  such 
applications  were  granted,  they  often  increased  the  costs  of  the 
proceedings  by  enlarging  and  prolonging  the  inquiry,  even  when 
the  parties  paid  their  own  expenses  of  their  attendance.  That  he 
believed  that  there  had  been  in  general  a  reluctance  to  make  orders, 
giving  parties  liberty  to  attend  the  execution  of  a  commission  of 
lunacy  by  their  counsel  and  solicitors.  That  there  were,  however, 
cases,  and  the  present  seemed  to  be  one,  in  which  there  was  more 
probability  that  all  the  facts  connected  with  the  unsoundness  of 
mind  would  be  brought  out,  if,  besides  the  solicitors  and  counsel  of 
the  alleged  lunatic  the  solicitors  and  counsel  of  other  parties  were 
present  That  in  such  cases,  being  at  the  same  time  satisfied  that 
there  was  no  motive  but  fair  and  impartial  investigation,  he  felt 
disposed  to  give  permission  to  attend  to  a  party,  who  either  had  an 
interest  in  the  finding,  or  who  was  a  near  relation.  That  he  should, 
therefore,  order  that  both  the  West  of  England  Life  and  Fire 
Insurance  Company,  and  Clara  Julia  Webb,  should  be  at  liberty  to 
attend  the  execution  of  the  commission.     That  the  former,  must. 
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however,  attend  at  their  own  expense,  as  their  presence  was  not 
likely  to  be  of  such  utility  in  the  investigation  as  would  warrant 
him  in  throwing  the  costs  of  it  upon  the  lunatic's  estate.  The  costs 
of  Clara  Julia  Webb  *he  should  reserve.  That  then  it  was  asked, 
with  reference  to  the  10th  General  Order  in  Lunacy  of  October, 
1842,  that  Clara  Julia  Webb  might  be  at  liberty  to  propose  before 
the  Master  committees  of  the  person  and  of  the  estate.  That  there 
were  cases  in  which  an  adherence  to  such  general  order  plainly 
might  lead  to  much  inconvenience.  That,  for  instance,  it  plainly 
might  lead  to  much  inconvenience  if,  where  the  finding  of  the 
inquisition  was  disputed,  and  before  the  unsoundness  of  mind  was 
finally  determined,  committees  of  the  person  and  estate  were 
appointed,  who,  after  all,  might  not  be  wanted.  The  result  might 
be  that  much  trouble  and  expense  had  been  unnecessarily  incurred. 
Here,  it  was  true,  there  seemed  little  uncertainty  as  to  what  would 
be  the  finding.  But,  notwithstanding  that,  he  could  not  now  make 
the  order  that  was  asked.  That  in  his  opinion  a  prospective  order, 
an  order  founded  on  the  supposition,  probably  as  it  was,  of  the 
lunacy  being  found,  would  be  premature  and  irregular.  That  the 
proper  order  in  cases  of  this  kind,  where  it  might  be  fit  to  give  a 
party  liberty  to  carry  in  proposals  for  committees  of  the  person  and 
estate,  was  that  the  Master  in  lunacy  should  be  directed,  in  case 
the  inquisition  should  be  returned,  finding  the  lunacy,  not  to 
proceed  to  the  approval  of  committees  of  the  person  or  estate  until 
further  order.  That  it  had  been  suggested  at  the  Bar  that  it  was 
the  practice  of  the  Masters  in  lunacy  in  the  appointment  of  com- 
mittees, unless  there  was  some  special  reason  for  not  following  the 
practice  in  the  particular  case,  to  give  a  preference  to  the  proposal 
of  the  party  who,  upon  a  contest,  had  succeeded  in  obtaining  the 
carriage  of  the  commission.  That  he  had  never  heard  of  such  a 
practice.  That  if  such  a  practice  existed,  which  he  could  not 
believe,  it  was  a  most  improper  practice,  and  lie  certainly  should 
not  sanction  it. 


Be  WxBB. 


[  -iw  3 


Ee  bushnell. 

(2  Coop.  temp.  Cott.  163.) 
Lord  Eldon: 

Before  an  order  can  be  duly  made  for  issuing  the  commission  de 
hmoHco  inquirendo,  a  creditor  or  other  person  interested  in  the 
supposed  lunatic's  estate,  lodging  a  caveat,  must  have  proper  notice. 


1821. 
June. 

Lord 

Eldok, 

L.C. 

[163] 
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Ek  bedell. 

(2  Coop.  temp.  Cott.  163.) 


1809.  Ek  bedell. 

July. 


Lord 

Eldok, 

L.O. 

[163  1 


Lord  Eldon: 

A  stranger  may  petition,  but  the  next  natural  relation,  if  he 
desires  it,  and  no  objection  exists,  ought  nevertheless  to  have  the 
carriage  of  the  commission  (i). 


1831.  Re  green. 

^^'  (2  Coop.  temp.  Cott.  163.) 

Lord  Lord  Brougham: 
Brouqham, 

^•C-  The  party  likely  to  be  most  instrumental  in  attaining  the  object 

'-       ^  of  a  commission  of  lunacy,  should  have  the  carriage  of  it. 


1846.  EDWARDS   V.  ABREY. 

•^*^^-  (2  Coop.  temp.  Cott.  177—190.) 

Lord  The  opinion  of  the  Master  that  money  actually  expended  by  the  hufiband 

COTTBNHAU,  |qj.  ^^  ^^^  maintenance  of  hie  wife,  who  was  in  an  unsound  state  of  mind, 

ought,  on  the  ground  of  his  inability  to  support  her,  to  be  repaid  to  him  by 
*-        -^  a  sale  of  part  of  the  capital  of  her  separate  property,  not  adopted. 

Order  (by  Lord  Chancellor  not  sitting  in  lunacy)  that  the  sum  found 
by  the  Master  proper  to  be  allowed  for  the  future  maintenance  of  the  wife, 
should  be  paid  to  the  husband  out  of  her  separate  income,  arising  from 
the  stock  standing  to  the  credit  of  the  cause,  he  not  being  of  ability  to 
maintain  her. 

The  husband,  not  of  ability  to  maintain  his  wife,  allowed  to  receive  that 
part  of  the  income  of  her  separate  property,  which  was  not  required  for  her 
maintenance,  until  money  advanced  by  him  for  her  past  maintenance  was 
repaid. 

The  plaintiff  was  executor  and  trustee  under  the  will  of  Griggs, 
the  father  of  the  defendant  Maria  Abrey,  dated  in  the  year  1828, 
by  which  will  it  was  declared  that  the  share  and  proportion  of  the 
residue  to  which  the  defendant  Maria  Abrey,  then  Maria  Griggs, 
was  entitled  as  one  of  the  testator's  daughters,  should  not  be 
subject  to  the  debts  or  control  of  any  husband  with  whom  she 
might  intermarry,  but  should  be  for  her  sole  and  separate  use,  and 
her  receipt  notwithstanding  her  coverture  was  to  be  a  good  dis- 
charge for  the  same.  The  bill  stated  the  death  of  the  testator,  and 
the  intermarriage  of  the  defendants  in  his  lifetime.  That  the  share 
of  the  defendant  Maria  Abrey  in  the  residuary  personal  estate  of 
(1)  From  a  MS.  in  the  author's  possession. 
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the  testator,  consisted  of  the  sum  of  1,8002.  8Z.  per  cent.  Consols,  Edwabds 
and  of  the  sum  of  1,870Z.  *8t  per  cent.  Reduced  Annuities,  together  abbbt. 
with  a  sum  of  cash.  That  the  plaintiff  was  desirous  of  transferring  [  *178  ] 
and  paying  to  the  defendant  Maria  Abrey  the  said  stock  and  cash, 
and  of  being  thereupon  released  and  discharged  in  respect  of  the 
trust ;  but  the  plaintiff  was  informed,  and  believed  it  to  be  the  fact, 
that  the  defendant  Maria  Abrey  was  not  of  sound  mind  or  capable 
of  transacting  business,  or  of  signing  or  executing  to  the  plaintiff 
any  receipt  or  release  in  respect  of  her  share  of  the  said  trust 
property,  and  that  the  defendant  Maria  Abrey  was  then  by  the 
authority  of  some  certificate  issued  by  physicians  or  surgeons,  duly 
qualified  in  that  behalf,  under  restraint  at  an  asylum  for  persons  of 
unsound  mind.  That  no  commission,  however,  had  issued  to 
inquire  into  the  state  of  mind  or  competency  of  the  said  defendant 
Maria  Abrey  for  the  management  of  her  affairs,  and  no  committee 
of  the  estate  of  the  said  defendant  Maria  Abrey  had  been  appointed. 
That  the  plaintiff  was  entitled,  upon  transfer  and  payment  of  the 
said  trust  funds  as  the  Court  should  direct,  to  be  released  and  dis- 
charged in  respect  of  the  same.  The  bill  prayed  that  the  plaintiff 
might,  upon  transfer  or  payment  unto  the  defendant  Maria  Abrey  of 
her  share  in  the  eaid  residuary  personal  estate  of  the  testator,  in  case 
she  should  appear  to  be  of  sound  mind,  be  released  and  discharged 
in  respect  of  the  trust  thereof.  But  if  it  should  appear  by  the  proceed- 
ings in  the  cause  that  the  defendant  Maria  Abrey  was  of  unsound 
mind,  then  that  the  plaintiff  might  be  at  Uberty  under  the  order  of 
the  Court  to  transfer  into  *the  name  of  the  Accountant-General  in  [  *179  ] 
trust  in  the  cause  the  said  several  sums  of  1,8002.  82.  per  cent. 
Consolidated  Bank  Annuities,  and  1,8702.  82.  per  cent.  Reduced 
Annuities,  and  might  also  be  at  liberty  under  the  Uke  order  to  pay 
into  the  Bank  in  the  name  of  the  said  Accountant-General  in  trust 
in  this  cause  the  sum  of  cash  in  the  said  bill  mentioned,  and 
thereupon  that  the  plaintiff  might  be  released  and  discharged  under 
the  indemnity  of  the  order  of  the  Court  in  respect  of  the  said  trust 
moneys  and  premises  respectively.  And  that  so  much  of  the  said 
trust  moneys  as  should  be  necessary,  might  be  applied  in  the 
payment  to  the  plaintiff  of  his  costs  of  the  suit. 

The  answer  of  the  defendants  Daniel  Abrey  and  his  wife,  she 
answering  by  him  as  her  guardian,  stated  amongst  other  things 
that  they  intermarried  in  1824,  and  that  about  the  month  of  June, 
1888,  she  was  afiicted  with  severe  illness,  and  became  of  unsound 
mind  and  unable  to  manage  herself  or  her  affairs. 
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Bdwabdb  By  the  decree  and  an  order  made  at  the  same  time  in  the  caase 
Abbet.  ^P^^  *^®  petition  of  the  defendant"  Daniel  Abrey,  18th  December, 
1845,  it  was  decreed  that  the  plaintiff  should  on  or  before  the  Slat 
day  of  January,  1846,  transfer  and  pay  into  the  name  and  with  the 
privity  of  the  Accountant-General  of  this  Court  in  trust  in  and  to 
be  placed  to  the  credit  of  the  cause,  subject  to  the  further  order  of 
the  Court,  the  said  1,8002.  Bank  3{.  per  cent.  Annuities,  and  1,370L 
Reduced  Annuities,  and  the  cash  therein  mentioned,  and  any 
dividends  which  might  accrue  due  on  the  said  Bank  Annuities 
respectively  until  such  transfer  and  payment,  the  same  to  be 
received  by  the  said  plaintiff  and  the  amount  to  be  verified  by 
affidavit,  and  the  said  Accountant-General  was  to  declare  the  trusts 
of  the  said  Bank  Annuities  accordingly  subject  to  the  further  order 
of  the  Court ;  and  it  was  ordered  that  the  costs  of  all  parties  should 
be  taxed  and  paid  out  of  the  cash  aforesaid  [arising  from  dividends] , 
and  out  of  any  future  dividends ;  and  if  the  same  were  not  sufficient 
for  that  purpose,  by  sale  of  a  part  of  the  1,3702.  Eeduced  Bank 
[  •i^  ]  *Annuities:  and  it  was  ordered  [upon  the  petition  of  the  defendant 
Daniel  Abrey]  that  it  should  be  referred  to  the  Master  to  inquire 
and  state  how  and  under  what  circumstances  and  at  whose  expense 
the  defendant  Maria  Abrey,  the  wife  of  the  petitioner,  had  been 
maintained  and  provided  for  in  and  since  the  month  of  June,  1838, 
and  what  had  been  the  amount  of  such  expenditure,  and  whether 
the  petitioner  was  of  ability  to  maintain  her,  regard  being  had  to 
her  fortune  and  her  situation,  and  comfort,  and  to  the  number  of  the 
children  of  the  petitioner  and  his  said  wife,  and  the  provision  neces- 
sary to  be  made  by  the  petitioner  for  them,  and  what  would  be  fit 
and  proper  to  be  allowed  for  such  past  maintenance  and  provision 
of  or  for  the  petitioner's  said  wife,  and  whether  out  of  any  and  what 
fund  to  be  administered  in  this  suit,  and  to  whom  the  same  ought 
[  *181  ]  to  be  paid,  and  what  '''would  be  fit  and  proper  to  be  allowed  for  the 
like  maintenance  and  provision  of  or  for  the  petitioner's  said  wife 
for  the  time  to  come,  until  the  further  order  of  the  Court,  and 
whether  out  of  any  and  what  fund  to  be  administered  in  this  suit, 
and  to  whom  and  upon  what  security  such  future  allowance  ought 
to  be  paid,  and  from  what  time  the  same  ought  to  commence. 

In  pursuance  of  this  decree  and  order,  the  Master  made  his 
report,  dated  the  4th  July,  1846.  And  he  found  that  the  defendant 
Daniel  Abrey  had  three  children  by  his  wife  of  the  names  and  ages 
therein  mentioned ;  and  that  his  said  wife,  some  time  after  the 
birth  of  the  said  three  children,  became  of  unsound  mind,  and  in 
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or  about  the  month  of  June,  1888,  she  was  removed  to  an  asylum  Edwabds 
therein  mentioned,  and  she  continued  at  such  asylum  to  the  month  abbet. 
of  October,  1889,  when  she  returned  to  the  residence  of  her  said 
husband,  and  continued  there  until  the  month  of  November,  1840, 
she  being  and  continuing  still  of  unsound  mind ;  and  in  the  said 
month  of  November,  1840,  she  was  again  removed  from  the 
residence  of  the  said  defendant,  D.  Abrey,  to  an  asylum  at 
Kensington,  and  continued  there  until  the  month  of  February, 
1841,  when  she  was  removed  to  St.  Luke's  Hospital,  where  she 
continued  one  year,  and  being  then  declared  to  be  incurable,  she 
was  again  removed  to  the  said  asylum  at  Kensington,  where  she 
had  remained  ever  since.  And  the  said  Master  found  that  the 
expenses  of  maintaining  and  supporting  the  defendant  Daniel 
Abrey's  said  wife  during  the  time  she  had  been  afSicted,  and  of 
providing  her  with  proper  advice  and  attendance,  and  other 
necessaries,  had,  in  and  from  the  said  month  of  June,  1888,  down 
to  the  then  present  time,  been  borne  and  paid  by  him  *by  and  out  [  *182  ] 
of  his  own  proper  moneys,  and  that  he  had  properly  expended  in 
that  behalf  sums  of  money,  amounting  together  to  the  sum  of 
4132.  88.  6d.  And  the  said  Master  found,  that  the  defendant 
Daniel  Abrey  occupied  a  farm  of  about  100  acres,  and  his  income, 
including  the  average  profits  of  his  said  farm  for  the  last  seven 
years,  had  not  exceeded  the  annual  sum  of  1001.,  and  had,  during 
all  that  time,  been  altogether  insufficient  to  defray  his  expenses 
incurred  on  behalf  of  his  said  wife,  and  to  maintain  himself  and 
his  said  children,  and  to  educate  the  latter ;  and  that  the  defendant 
Daniel  Abrey  had  accordingly  withdrawn  and  expended,  from  the 
capital  of  his  property,  the  said  sum  of  4182.  88.  6d.y  so  expended 
by  him  on  behalf  of  his  said  wife  as  aforesaid.  The  report  then 
stated  a  proposal  of  the  defendant  Daniel  Abrey.  And  upon  due 
consideration  of  the  said  proposal,  and  of  the  evidence  in  support 
thereof,  the  Master  found  that  the  defendant  Daniel  Abrey  was  not 
of  ability  to  maintain  his  said  wife,  regard  being  had  to  her  fortune 
and  her  situation  and  comfort,  and  to  the  number  of  the 
children  of  the  defendant  Daniel  Abrey,  and  his  said  wife,  and  the 
provision  necessary  to  be  made  by  the  defendant  Daniel  Abrey  for 
them.  And  the  said  Master  was  of  opinion,  that  the  said  sum  of 
4132.  88.  6d. — expended  by  the  defendant  Daniel  Abrey  for  past 
maintenance  and  provision  of  or  for  his  said  wife  up  to  the  18th 
day  of  February,  1846 — should  be  paid  to  him  by  sale  of  a  sufficient 
part  of  the  said  1,3702.  32.  per  cent.Beduced  Bank  Annuities,  being 
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Edwabds  part  of  the  fund  to  be  administered  in  this  suit.  And  the  said 
abbet.  Master  was  also  of  opinion,  that  the  sum  of  70Z.  a  year  was  fit  and 
proper  to  be  allowed  to  the  defendant  Daniel  Abrey  for  the  main- 
tenance and  provision  of  his  said  wife  from  the  said  18th  day  of 
February,  1846,  and  that  the  same  should  be  paid  out  of  the 
dividends  to  accrue  due  on  the  residue,  if  any,  of  the  said  1,370/. 
S{.  per  cent.  Reduced  Annuities,  after  payment  of  the  said  sum  of 
[  •iss  ]  413^,  8«.  6d.,  and  the  costs  by  the  said  decree  *directed  to  be  paid 
out  of  the  said  Reduced  Annuities,  and  also  out  of  the  dividends  of 
the  said  1,8002.  Bank  82.  per  cent.  Annuities,  also  standing  in  the 
name  of  the  said  Accountant-General  in  trust  in  this  cause  as 
aforesaid,  being  the  remaining  fund  to  be  administered  in  the  salt. 
And  the  said  Master  was  further  of  opinion,  that  the  defendant 
Daniel  Abrey  ought  to  enter  into  his  own  recognizance  to  apply  the 
said  yearly  sum  of  701,  so  long  as  the  defendant  Daniel  Abrey  should 
continue  to  receive  the  same,  in  and  for  the  future  maintenance 
and  provision  of  his  said  wife  in  the  manner  proposed  by  him. 

The  costs  mentioned  in  the  decree,  and  also  the  legacy  duty,  which 
it  afterwards  appeared  that  the  plaintiff  had  omitted  to  pay,  were  paid 
out  of  the  dividends  as  far  as  the  same  would  extend :  and  the  defi- 
ciency was  raised  and  paid  by  sale  of  part  of  the  1,8702.  Reduced 
Annuities,  which  thus  become  diminished  to  the  sum  of  1,8562.  la.  4d. 
The  defendant  Daniel  Abrey  for  himself,  and  as  guardian  for  the 
purposes  of  the  suit  of  the  defendant  Maria  Abrey,  his  wife,  pre- 
sented a  petition,  praying,  that  the  Accountant-General  might  be 
directed  to  sell  so  much  of  the  said  1,3562.  l^.  4(2.  Reduced  Annuities 
as  would  be  sufficient  to  raise  the  said  sum  of  4182.  8«.  6i2.,  found, 
by  the  said  Master's  said  report  to  have  been  borne  and  paid  by  the 
defendant  Daniel  Abrey,  by  and  out  of  his  own  proper  moneys,  in 
the  expenses  of  maintaining  and  supporting  his  said  wife,  daring 
the  time  she  had  been  afflicted,  and  of  providing  her  with  proper 
advice  and  attendance,  and  other  necessaries,  from  the  month  of 
June,  1888,  down  to  the  18th  February,  1846,  as  in  the  said 
Master's  said  report  is  mentioned  and  set  forth,  and  that  the  same, 
when  sold,  might  be  paid  to  the  said  defendant  Daniel  Abrey ;  and 
also  that  the  sum  of  702.  a  year — which  the  said  Master,  by  his 
said  report,  was  of  opinion  was  fit  and  proper  to  be  allowed  to  the 
defendant  Daniel  Abrey  for  the  future  maintenance  and  provision 
of  his  said  wife,  from  the  said  18th  day  of  February,  1846, 
r  *184  ]  until  the  further  order  of  the  Court — might  be  paid  to  the  "^said 
defendant  Daniel  Abrey  out  of  the  dividends,  to  accrue  due  on  the 
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Bftid  1,8002.  91.  per  cent.  Annuities,  and  the  residue  of  the  said  sum     Edwards 
of  1,8562.  la.  4d.  after  the  sale  to  be  made  thereout  as  aforesaid.  abbet. 

This    petition    came    on    now    to    be    heard  before  the  Lord 
Chancellor. 

Mr.  Oreene  for  the  defendants,  and  in  support  of  the  petition, 
cited  Brodie  v.  Barry  (l). 

Mr.  Hare  for  the  plaintiff. 

The  Lord  Changbllob  said,  that  he  must  decline  to  adopt  the 
opinion  of    the  Master,   that  money  actually  expended  by  the 
husband  for  the  maintenance  of  his  wife,  ought,  on  the  ground  of 
his  inability  to  support  her,  to  be  repaid  to  him  by  a  sale  of  part 
of  the  capital  of  her  separate  property.     That  he  did  not  recollect 
any  instance,  in  which  an  order  of  the  kind  now  prayed  had  been 
made  by  the  Court.     That  if  any  precedent  for  such  an  order  were 
produced,  he  nevertheless  should  hesitate  to  follow  it.     That  the 
case  of  Brodie  v.  Barry,  had  little  resemblance  to  the  present  case. 
That  there  the  application  was  *not  that  any  part  of  the  stock      [  *186 1 
should  be  sold,  but  merely  for  a  reference  to  the  Master  to  inquire 
whether  it  would  be  for  the  benefit  of  the  wife,  that  the  whole  or 
any  part  of  the  dividends  should  be  paid  to  the  husband.     That 
there  the  wife  was  entitled  to  the  dividends  only  during  her  life, 
and  no  more.   There  was  a  trust  of  the  capital  stock  after  her  death 
for  her  children.    That  in  that  case,  therefore,  no  part  of  the 
capital  stock  could  be  sold.     That  in  the  present  case,  however,  the 
wife  was  entitled  to  the  fund  to  her  separate  use  absolutely.     That 
there  might,  or  might  not,  be  circumstances  in  which  the  Court 
would  do  what,  from  the  limited  title  of  the  wife,  could  not  be  done 
in  Brodie  v.  Barry.     That  if  the  parties,  who  had  had  the  care  of 
the  wife,  were  still  unpaid,  there  might,  or  might  not  be,  ground 
for  taking  a  portion  of  the  fund  in  order  to  satisfy  the  amount  due 
to  such  parties.     That  it  was  not  necessary  for  him  to  determine 
that  point,  as  it  was  not  suggested  that  there  were  unsatisfied  debts 
of  the  husband  arising  out  of  the  maintenance  of  the  wife.     That 
it  might  be  truly  said  that,  by  paying,  the  husband  had  shown  the 
ability  to  pay  as  regarded  the  past,  however  inconvenient  and  embar- 
rassing the  payment  might  have  been  by  reason  of  the  smallness  of 
his  income.     That  what  the  Court  had  principally  to  consider  was 
the  future  maintenance  of  the  wife,  and  that  not  only  during  the 
(1)  13  fi.  E.  6  (2  V.  &  B.  36). 

4—2 


62  1846.    CH.    2  COOP.  t.  COTT.  185—187.  [b.b. 

Edwards     coverture,  but  in  the  event  of  her  husband's  death  and  her  sur- 

abrkt.       viving  him.     That  was  a  strong  reason  for  not  breaking  into  the 

capital  fund.     That  in  applications  of  this  description  it  was  true 

that  the  Court  would  consider  not  only  what  was  for  the  benefit  of 

the  lunatic,  but  also  in  some  degree  what  was  for  the  benefit 

of  the  members  of  the  lunatic's  family.    That  the  very  fact  that  the 

means  of  the  husband  were  so  slender,  how  that  the  wife  had 
r  *i86  1 
^  hitherto  been  actually  maintained,  '''and  the  extraordinary  expenses 

occasioned  by  her  unfortunate  condition  had  been  actually  paid, 
was  a  reason  why  it  was  not,  and  could  not  be,  the  interest  of  the 
wife,  that  the  corpus  of  her  separate  estate  should  be  diminished, 
by  throwing  any  charge  upon  it  to  which  it  was  not  liable.  That 
probably  it  was  equally  the  interest  of  the  members  of  the  famOy 
that  there  should  be  no  such  diminution.  That  there  were,  how- 
ever, charges  upon  the  capital,  which  it  was  admitted  had  been  paid 
out  of  the  income ;  he  meant  part  of  the  costs  of  the  suit  and  the 
legacy  duty.  There  was  no  reason  why  these  should  not  have  been 
raised  and  paid  by  a  sale  of  the  corpus^  instead  of  by  an  application 
of  the  dividends.  He  should  direct  that  the  amount  of  the  costs 
and  legacy  duty,  paid  out  of  dividends,  should  be  raised  by  sale  of 
stock  and  paid  to  the  husband  towards  the  discharge  of  the 
418Z.  8^.  &d.  The  subsequent  costs  of  the  suit  and  of  the  present 
application  would,  in  like  manner,  be  raised  by  a  sale  of  the  stock. 
That  as  to  the  payment  to  the  husband  of  the  70Z.  a  year,  which 
the  Master  found  to  be  a  fit  allowance  for  the  maintenance  of  the 
wife  for  the  time  to  come,  there  could  be  no  doubt.  Here  the 
husband  was  not  of  ability  to  maintain  the  wife.  In  Brodie  v. 
Barry,  it  was  different.  The  husband  was  there  admitted  to  be  of 
ability  to  maintain  the  wife.  That  it  was  plain  that  Lord  Eldon 
thought  that  that  circumstance  raised  a  difficulty.  That  Lord 
Eldon  there  said  it  was  true  that  if  the  husband  received  from  the 
trustees  the  wife's  separate  maintenance,  the  Court  would  not  charge 
him  with  more  than  one  year's  income:  but  that  was  upon  the 
notion  of  her  consent  to  make  it  a  common  fund  for  the  expense 
of  the  family,  and  the  case  before  him  was  the  case  of  a  person 
incapable  of  consenting,  and,  therefore,  not  within  the  rule  which 
[  *187  ]  guides  the  Court  in  those  instances.  Lord  Eldon  saw  *there 
would  be  a  manifest  inconsistency  in  permitting  the  husband  to 
take  the  wife's  separate  income  upon  the  principle  of  an  implied 
consent,  where  the  wife  was  altogether  incompetent  to  consent. 
This  seemed  a  sufficient  reason  for  Lord  Eldon's  hesitation,  where 
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the  income  was  not  wanted  for  the  wife's  maintenance.  The  Edwabds 
acknowledgment  that  the  husband  was  able  to  support  the  wife  abrbt. 
was,  therefore,  a  difficulty.  That  it  was  not  very  clear  why  Lord 
*Eldon  had  directed  an  inquiry  whether  the  husband  was  of  ability  [  •188  ] 
to  maintain  the  wife,  when  the  husband's  counsel  had  stated  that 
there  was  no  doubt  of  his  ability.  Nor  was  it  clear  what  Lord 
Eldon  would  have  done,  upon  the  report  of  the  Master  finding  the 
affirmative  of  the  inquiry.  The  language  of  Lord  Eldon,  however, 
left  no  doubt  that,  where  the  husband  was  not  of  ability  to  maintain 
the  wife,  the  Court  would  direct  that  her  separate  income  should, 
if  a  commission  were  taken  out,  be  applied  for  that  purpose.  That 
where  the  property  was  too  small  to  admit  of  a  commission  being 
taken  out,  and  there  was  a  suit,  and  a  fund  to  the  credit  of  the  suit 
to  which  the  wife  was  entitled,  the  Court  *had  a  power  very  like  [  •isa  ] 
that  of  the  Lord  Chancellor  sitting  in  lunacy.  That  he  should 
therefore  order  that  the  sum  found  by  the  Master  proper  to  be 
allowed  for  the  future  maintenance  of  the  wife,  should  be  paid  to 
the  husband  out  of  her  separate  income,  arising  from  the  stock 
standing  to  the  credit  of  the  cause,  he  not  being  of  ability  to  main- 
tain her.  With  regard  to  the  surplus  dividends,  exceeding  the  70L 
a  year,  which  the  Master  had  reported  was  fit  and  proper  to  be 
allowed  to  the  husband  for  the  maintenance  of  his  wife — no  doubt 
if  the  wife  were  of  sound  mind  and  living  with  her  husband,  she 
would  apply  the  entire  dividends  for  the  common  benefit  of  herself 
and  husband.  Could  the  Court  do  that  for  her  ?  Without  deter- 
mining whether  in  general  there  was  ground  to  permit  a  husband 
to  receive  that  part  of  the  separate  income  of  the  wife,  whilst  in  a 
state  of  lunacy,  which  was  not  required  for  her  maintenance  and 
support,  he  nevertheless,  thought  that  in  the  circumstances  of  the 
case  then  before  him — the  embarrassment  which  the  past  main- 
tenance of  the  wife  had  occasioned  to  the  husband — there  was  a 
ground  foi^  allowing  him  to  receive  the  surplus  dividends.  He 
should  therefore  allow  the  husband — he  not  being  of  ability  to 
maintain  his  wife — to  receive  that  part  of  the  income  of  her  separate 
property,  which  was  not  required  for  her  maintenance,  until  the 
money  advanced  by  him  for  past  maintenance  was  repaid.  That 
it  was  not  necessary  now  to  consider  whether  there  could  be  any 
appropriation  of  the  surplus  dividends,  not  wanted  for  the  main- 
tenance of  the  wife,  after  the  husband's  debt  was  liquidated.  But 
it  would  not  be  going  too  far  if  such  appropriation  were  directed, 
until  the  payment  of  the  debt.     That  the  process  of  repayment 
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would  indeed  be  slow.  He  could,  however,  do  no  more.  That  the 
Master  had  reported  that  he  was  of  opinion  that  the  husband 
ought  to  enter  into  his  own  recognizance,  duly  to  apply  the  sum 
allowed  for  the  maintenance  of  the  wife.  That  this  was  unnecessary. 
That  if  a  commission  of  lunacy  were  taken  out,  and  the  husband 
were  appointed  committee  of  the  person  of  the  wife,  ^no  security 
would  be  required  from  him  for  the  due  application  of  the  sum 
allowed  for  her  maintenance. 
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Lord 

Eldon, 
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NATUSCH  V.  IRVING  (I). 

(2  Coop.  temp.  Cott  358—405.) 

It  is  not  competent  to  any  number  of  persons  in  a  partnership  (unless 
they  show  a  contract  rendering  it  competent  to  them)  formed  for  specified 
purposes,  if  they  propose  to  form  a  partnership  for  very  different  purposee, 
to  effect  that  formation  by  calling  upon  some  of  their  partners  to  reoeiye 
their  subscribed  capital  and  interest  and  quit  the  concern  and  (in  effect) 
by  compelling  them  merely  to  retu'e  upon  such  terms,  so  to  form  a  new 
Company. 

The  right  of  a  partner  is  to  hold  to  the  specified  purposes  his  partners 
whilst  the  partnership  continues,  and  not  to  rest  upon  indemnities  with 
respect  to  what  he  has  not  contracted  to  engage  in. 

That  a  dissatisfied  partner  may  sell  his  shares  for  double  what  he 
originally  gave  for  them,  is  no  reason  for  compelling  him  to  part  with  them. 

If  six  persons  join  in  a  partnership  of  life  assurance,  it  seems  clear  that 
neither  the  majority,  nor  any  select  part  of  them,  nor  five  out  of  the  six, 
can  engage  that  partnership  in  marine  insurances,  unless  the  contract  of 
partnership,  expressly  or  impliedly,  gives  that  power. 

The  principles  which  a  Court  would  act  upon,  in  the  case  of  a  partner- 
ship of  six,  must,  as  far  as  the  nature  of  things  will  admit,  be  applied  to  a 
partnership  of  600.  • 

They  who  seek  to  embark  a  partner  in  a  business  not  originally  part  of 
the  partnership  concern,  must  make  out  clearly  that  he  did  expressly,  or 
tacitly,  acquiesce. 

In  February,  1824,  the  defendant  Bothschild  having  set  on  foot 
a  plan  for  the  formation  of  a  proprietary  Company  of  partnership 
for  the  efifecting  of  life  and  fire  assurance,  ^the  plaintiff  in  the 
month  of  February,  1824,  addressed  a  letter  to  Mr.  Cohen,  the 
agent  of  the  defendant  Bothschild,  requesting  that  he  might  be 
allowed  to  become  a  subscriber  or  member.  In  answer  to  such 
letter  the  plaintiff  received  a  printed  letter  dated  the  15th  March, 
1824,  signed  by  the  defendant  Bothschild,  and  referring  him  to  the 
annexed  prospectus,  and  informing  him  that  his  name  was  inserted 
for  fifteen  shares  in  the  Company  and  desiring  him  to  pay  on  or 
before  the  19th  instant  101.  per  share  at  the  Company's  office  ;  and 
(1)  Partnership  Act,  1890,  s.  24  (8). 
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it  was  stated  in  a  postscript  to  the  letter  that  the  Company  would     natuboh 
commence  business  on  the  28rd  instant.     The  prospectus  annexed      ihyino 
to  the  letter  was  a  printed  prospectus,  and  was  headed  and  entitled 
*'  The  Alliance  British  and  Foreign  Fire    and  Life   Assurance 
Company.    Capital,  5,000,0002.  sterling.'*    It  stated  that  the  defen- 
dants Irving,  Baring,  Gurney,  Bothschild,  and  Montefiore  were  the 
presidents,  and  the  other  defendants  were  the  directors  of  the 
Company.    That  the  capital  of  the  Company  was    divided    into 
50,000  shares  of  1001.  each.    That  an  immediate  call  would  be 
made  of  lOZ.  per  share,  "^and  that  every  shareholder,  as  a  condition      [  *8eo  ] 
for  holding  his  shares,  would  be  required  to  insure  a  sum  equal  to 
the  amount  of  his  subscription  in  the  fire,  or  1,000Z.  in  the  life 
department  of  the  Company.     The  prospectus  further  stated  that 
in  addition  to  the  specified  objects  of  the  institution,  viz.  fire  and 
life  assurances,  it  was  intended  that  the  Company  should  grant  life 
annuities,  endowments  for  infants,  and  benefit  policies  in  all  cases 
connected  with  life  contingencies,  and  should  avail  itself  of  the  advan- 
tages continually  offering  in  the  purchase  of  life  contingent  risks,  and 
fiuch  other  descriptions  of  property  as  the  law  might  sanction. 

The  several  defendants  named  as  presidents  and  directors  took 
upon  themselves  the  offices  of  presidents  and  directors  of  the 
Company,  and  were  privy  and  assenting  to  the  publishing  of  the 
prospectus,  and  authorized  the  printed  letter  signed  by  the  defen. 
dant  Bothschild  and  addressed  and  sent  to  the  plaintiff,  and  had 
ever  since  acted  as  the  presidents  and  directors  of  the  Company. 
On  the  19th  of  March  the  plaintiff  paid  the  instalments  on  his 
fifteen  shares,  as  required  by  the  letter  and  prospectus,  and  in 
further  compliance  with  the  stipulation  in  the  prospectus  the 
plaintiff  effected,  as  such  member  or  shareholder,  an  insurance  on 
his  own  life  for  1,500Z.,  and  on  the  Slst  May,  1824,  paid  as  such 
shareholder  and  partner  the  amount  of  the  premium.  The  plaintiff 
upon  that  occasion  received  the  following  printed  certificate  signed 
by  the  defendant  Bothschild :  "Alliance  British  and  Foreign  Life 
and  Fire  Assurance  Company,  No.  4,  New  Court,  St.  Swithin's 
Lane.  Capital,  5,000,0002.  sterling.  This  is  to  certify  that 
Frederic  Natusch,  Esq.,  of  St.  Swithin's  Lane,  has  become  a  sub- 
scriber for  fifteen  shares  of  1002.  each  in  the  Alliance  British 
and  Foreign  Life  and  Fire  Assurance  Company,  on  which  lOZ.  per 
cent,  have  been  paid,  and  that  on  executing  such  deed  or  deeds  as 
the  board  of  directors  shall  deem  requisite  for  farthering  the 
objects  stated  in  the  prospectus,  the  said  Frederic  Natusch,  Esq., 
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Natubgh  will  be  entitled  as  a  proprietor  of  the  said  shares  to  all  the  benefits 
•iBviW  ^^^  emoluments  *thereof.  This  certificate  to  be  void,  and  the 
[  *36i  ]  deposit  to  be  forfeited,  on  failure  to  execute  such  deed  or  deeds 
within  three  months  after  notice  in  the  London  Gazette.  London, 
24th  March,  1824 — N.  M.  Bothschild.  Entered  in  the  Company's 
books,  L.  D.  (no  assignment  is  valid  unless  regularly  made  in  the 
books  of  the  Company),  No.  85,220—85.234.'' 

The  Company  appointed  Mr.  Andrew  Hamilton  as  their  secretary, 
and  commenced  business  on  the  28rd  March,  as  announced  by 
letter,  under  the  management  and  superintendence  of  the  defen- 
dants, as  presidents  and  directors,  in  the  effecting  of  insurances 
and  granting  policies  in  the  fire  and  life  departments,  and  trans- 
acted business  to  a  considerable  extent,  and  was  in  a  prosperous 

and  flourishing  condition. 

«  »  »  «  « 

[  363  ]  On  the  10th  August,  1824,  notice  was  inserted  in  the  London  Gazette, 

that  a  deed  had  been  prepared  under  the  direction  of  the  defendants, 
presidents  and  directors  of  the  Company,  for  the  signature  of  the 
subscribers  to  and  partners  in  the  Company ;  but  the  plaintiff  did 
not  see  or  hear  of  it  until  the  plaintiff  received  from  Mr.  Hamilton, 
the  secretary  to  the  Company,  the  letter  of  the  80th  August,  1824, 
presently  mentioned.  This  deed  contained  a  recital  *  *  that 
it  was  intended  to  extend  the  objects  of  the  Alliance  British  and 
Foreign  Life  and  Fire  Assurance  Company  to  marine  insurances, 
and  lending  money  on  bottomry,  and  it  contained  the  necessary 
provision  for  enabling  the  Company  to  carry  on  such  business. 

On  the  27th  August,  1824,  an  advertisement  appeared  in  the 
newspapers,  dated  the  25th  of  that  month,  announcing,  that  the 
Company  would  commence  the  business  of  marine  insurance  on 
the  following  Wednesday.  On  the  same  27th  of  August  the  plain- 
tiff wrote  to  Mr.  Hamilton,  the  secretary  of  the  Company,  [to  inquire 
respecting  the  notice  and  to  point  out  that  the  proceeding  would 
materially  affect  his  interest].  Mr.  Hamilton  having  laid  the  plain- 
tiff's letter  before  the  board  of  the  directors  of  the  company,  returned 
to  the  plaintiff  the  following  answer  :  "  Alliance  Office,  London, 
80th  August,  1824.  Sir, — I  have  laid  your  letter  of  the  27th  instant 
before  the  board  of  direction  of  the  Alliance  Company,  and  am 
[  *96i  ]  desired  by  them  to  return  you  the  following  *answer  to  it.  The 
rumour  to  which  you  allude  is  well  founded :  the  Company  will 
commence  marine-assurance  business  on  the  first  of  September. 
The  board,  however,  do  not  consider  that  your  interest  can  be 
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prejudiced  by  this  determination.  It  is  true  that  fifteen  shares  Natuboh 
were  assigned  to  you  by  Mr.  Bothschild  at  your  particular  request,  iry^'no. 
upon  which  shares  you  have  paid  a  deposit  of  lOZ.  per  cent.  But 
as  you  have  not  executed  the  deed  of  settlement,  and  as  your  name 
is  not  enrolled  under  the  Act,  you  are  not  subject  to  any  of  the 
liabilities  attached  to  the  Company.  If  you  are  dissatisfied  with 
the  course  intended  to  be  pursued,  you  may  receive  back  your 
deposit  with  interest  from  the  date  of  its  payment,  and  the  board 
request  you  will  consider  this  as  a  regular  tender  thereof.  With 
regard  to  the  insurance  efifected  by  you  on  your  life,  and  which 
(looking  either  to  the  date  of  the  proposal  for  or  of  the  completion 
of  it)  must  have  been  so  efifected  with  knowledge  on  your  part  that 
the  Company  intended  to  carry  on  the  business  of  marine  assurance, 
the  board  are  ready  and  willing  to  cancel  the  policy  and  return  the 
premium,  and  to  assist  you  in  transferring  your  assurance  to  any 
other  ofiSce  in  whose  solidity  you  may  have  more  confidence  than 
in  that  of  the  Alliance.  I  remain.  Sir,  your  most  obedient  servant, 
A.  Hamilton,  secretary.*'  The  plaintiff  in  reply  to  this  letter, 
wrote  to  the  secretary  to  the  Company  [on  August  31,  1824, 
strongly  protesting  against  the  unauthorized  employment  of  the 
capital  of  the  Company  in  the  business  of  marine  insurance]. 

On  the  1st  September,  the  defendants,  the  presidents  and 
directors,  began  to  carry  on  the  business  of  marine  insurance — under- 
writing ships,  and  their  cargoes  and  freight,  against  the  perils  of  the 
sea.  No  general  meeting  of  the  shareholders  was  ever  convened  to 
consent  to  the  Company  engaging  in  the  business  of  marine  insurance. 

On  the  11th  September,  1824,  the  present  bill  was  filed,  praying 
an  injunction  to  restrain  the  defendants,  *and  the  clerks,  agents,  [  *S65  ] 
and  servants  of  the  Company,  from  effecting  marine  insurances,  or 
transacting  the  business  of  underwriting  or  insuring  ships,  or  their 
cargoes  or  freight,  against  the  perils  of  the  sea,  and  from  lending 
money  on  bottomry  in  the  name  or  on  the  account  of  the  Company, 
and  from  using  the  name  of  the  Company  for  such  purposes,  and  also 
from  carrying  on  the  business  of  underwriting  or  lending  money 
on  bottomry  in  any  other  name  or  firm  at  the  place  of  business 
where  the  business  of  the  Company  had  been  hitherto  carried 
on,  and  from  applying  the  capital  of  the  Company  to  any  of  such 
purposes  (i). 

(1)  Mr.  Gow,  in  the  statement  of  mentions  that  the  bill  prayed  a  dis- 
this  case  inserted  in  the  Appendix  to  solution  of  the  partnership,  and  if 
his  Treatise  on  Law  of  Partnership,      necessary  a  receiver. 
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Natusoh         a. petition  was  presented  to  the  Lord  Chancellor  praying  an 
Irving.      injunction.     An  affidavit  of  the  plaintiff  in  support  of  the  petition 
stated  all  the  foregoing  matters. 

0  *  m  m  * 

On  the  15th  September,  the  solicitor  for  the  defendants  appeared 
on  their  behalf  before  Lord  Eldon  to  oppose  the  application  for  an 
injunction. 

Lord  Eldon  intimated  that  the  defendants  ought  not  to  advertise 

for  marine  insurances  pending  the  application  for  an  injunction — 

[  *366  ]      and  the  solicitor  for  the  defendants  ^undertook  that  the  business  of 

the  Company  should  be  confined  to  as  few  marine  risks  as  possible. 

An  affidavit  of  the  defendant  Bothschild,  and  other  affidavits, 
were  filed  in  opposition  to  the  petition  for  the  injunction.  The 
affidavits  in  opposition  alleged  that,  shortly  after  it  had  been  deter- 
mined to  form  the  Alliance  Company,  the  existence  of  an  intention 
to  apply  for  an  Act  of  Parliament  or  charter  enabling  the  Company 
to  effect  marine  insurances  was  currently  reported,  and  was  a 
common  subject  of  conversation  amongst  mercantile  men.  That 
when  the  plaintiff  proposed  to  become,  or  at  least  when  he  actually 
became,  a  partner  or  shareholder  he  had  notice,  or  it  was  in  some 
way  intimated  to  him,  that  marine  insurance  was  to  form  one  of 
the  objects  of  the  Company.  That  about  the  end  of  March,  1824, 
the  daily  newspapers  made  repeated  allusions  to  this  subject,  and 
that  it  was  quite  impossible  that  the  plaintiff  must  not  himself 
have  been  aware  of  the  fact.  That  the  insurance  by  the  plaintiff 
on  his  own  life  of  the  sum  of  1,500Z.  effected  in  compliance  with 
the  condition  contained  in  the  prospectus,  was  not  completed  and 
the  premium  paid  until  the  81st  May,  1824.  That  at  that  time, 
from  proceedings  in  Parliament  relative  to  the  passing  both  of  the 
Company's  Act,  and  of  the  Act  for  the  repeal  of  part  of  the  Act  of 
6  Geo.  I.,  it  was  matter  of  notoriety  that  there  was  an  intention  of 
engaging  the  Company  in  marine  insurances.  That  the  plaintiff 
must  under  the  circumstances  be  considered  to  have  acquiesced, 
and  that  he  did  in  fact  acquiesce,  in  the  Company  engaging  in  the 
business  of  marine  insurance.  That  the  suit  was  instituted,  not  of 
the  plaintiff's  own  free  will  and  accord,  but  there  was  some  direction 
from  a  committee,  or  from  the  members  of  Lloyd's  Coffee  House, 
and  that  the  suit  was  not  instituted  and  carried  on  for  the  benefit 
and  advantage  of  the  plaintiff  himself,  but  was  promoted  and 
instigated  by  a  committee  of  underwriters  at  Lloyd's,  and  it  was 
meant  and  intended  that  the  costs  and  charges  should  be  borne 
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and  paid  by  them.     That  the  deed  of  settlement  had  been  executed     Natusoh 
by  more  than  840  *8hareholderB,  who  held  upwards  of    22,400      ibving. 
shares.     The  defendant  Bothschild  by  his  affidavit  intimated,  that      [  *3C7  ] 
the  plaintiff  could  not  have  relied  upon  the   statements   in   the 
prospectus  when,  in  February,  1824,  he  offered  to  become  a  share- 
bolder,  inasmuch  as  the  prospectus  was  not  then  prepared  and 
was  not  in  fact  issued  and  made  public  until  the  15th  March. 
With  regard  to  the  interview  on  the  6th  June,  1824,  mentioned  in 
the  affidavit  of  the  plaintiff  as  having  taken  place  between  the 
defendant  Bothschild  and  him  the  plaintiff,  the  defendant  Both- 
schild by  his  affidavit  admitted  having  had  such  interview  with  the 
plaintiff,  and  that  the  plaintiff  at  such  interview  objected  to  the 
Company  extending  its  operations  to  marine  insurance,  but  he  denied 
that  the  plaintiff  then  stated  his  opinion  of  the  impolicy  or  danger 
of  a  joint-stock  Company  undertaking  the  risks  of  marine  insurance. 

The  plaintiff  desired  an  opportunity  of  replying  to  the  affidavits 
in  opposition. 

Several  affidavits  on  the  part  of  the  plaintiff  were  filed  in  reply. 
The  plaintiff  by  his  affidavit  in  reply  set  forth  his  letter  to  Mr. 
Cohen,  the  defendant  Bothschild's  agent,  dated  24th  February, 
1824,  in  which  he  had  stated  that  he  should  be  one  of  the  first  to 
offer  an  insurance  on  his  own  life  when  the  arrangements  were 
completed ;  and  he  denied  that  when  he  became  a  shareholder  on 
the  19th  March,  any  notice  was  received  by  him  that  marine 
insurance  was  to  form  part  of  the  business  of  the  Company.  He 
stated  that  although  the  balance  of  the  premium  for  the  insurance, 
which  he  had  effected  on  his  own  life  for  the  sum  of  1,5001.,  was 
not  paid  until  the  81st  May,  yet  that,  independent  of  the  offer  to 
insure  his  life  contained  in  the  aforesaid  letter  to  Mr.  Cohen,  the 
proposal  for  such  insurance  was  formally  made  by  him  on  the 
29th  April,  and  a  small  sum  of  money  was  *then  paid  by  him  on 
account  of  the  premium.  That  at  that  time  he  neither  knew,  nor 
had  reason  to  believe,  that  the  Company  would  engage  in   the 

business  of  marine  insurance. 

»  *  »  »  * 

Lord  Eldon  having  read  the  affidavits  in  reply,  put  into  *  writing       [  368  j 
(September,  1824)  remarks  upon  the  case  stated  by  the  petition       [  '^^^  ] 
for  the  injunction,  and  the  affidavits  in   support  of  it,  and  the 
affidavits  in  opposition.    The  following  is  a  copy  of  extracts  (made 
in  December,  1824)  from  those  remarks : 

Extracts  from  Lord  Eldom's  written    remarks   of    September, 
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Natusoh  1824 :  If  the  Alliance  Company,  being  formed  to  efifect  assurances 
iBYiKo.  upon  lives  and  survivorships  and  against  loss  or  damage  by  fire, 
cannot  by  express  contract,  or  authority  by  implication  vested  in 
its  directors,  or  any  select  part  of  its  body,  engage  the  partners  in 
marine  risks — and  if  the  plaintiff  on  behalf  of  himself  and  others 
has  a  right  to  prevent  the  Company,  as  that  Company,  from  so 
doing — several  points  are  made  on  the  part  of  the  defendants 
against  the  plaintiff :  [First]  It  is  urged  that  the  plaintiff  has  not 
executed  the  deed  of  settlement.  To  this  it  may  be  answered  that 
if  the  Company  had  no  right  to  engage  him  in  marine  risks,  they 
had  no  right  to  tender  to  him  for  execution  any  deed  which  did  so 
engage  him.  [Secondly]  An  offer  is  made  to  the  plaintiff  that  be 
may  receive  back  his  deposit  with  interest,  from  the  date  of  the 
payment,  and  he  is  desired  to  consider  himself  as  having  received 
notice  thereof.  But  it  is  not,  I  apprehend,  competent  to  any 
number  of  persons  in  a  partnership  (unless  they  show  a  contract 
rendering  it  competent  to  them)  formed  for  specific  purposes,  if 
they  propose  to  form  a  partnership  for  very  different  purposes,  to 
effect  that  formation  by  calling  upon  some  of  their  partners  to 
receive  their  subscribed  capital  and  interest  and  quit  the  concern, 
and  in  effect  merely  by  compelling  them  to  retire  upon  such  terms, 
so  to  form  a  new  Company.  This  would,  as  to  partnership,  be  a 
most  dangerous  doctrine.  Where  a  partnership  is  dissolved  (even 
[  *370  ]  where  it  can  be  in  a  sense  dissolved  the  instant  after  ^notice  to 
dissolve  is  given,  if  there  be  no  contract  to  the  contrary)  it  must 
still  continue  for  the  purpose  of  winding  up  its  affairs,  of  taking 
and  settling  all  its  accounts,  and  converting  all  the  property, 
means,  and  assets  of  the  partnership  existing  at  the  time  of  the 
dissolution,  as  beneficially  as  may  be  for  the  benefit  of  all  who 
were  partners,  according  to  their  respective  shares  and  interests : 
and  the  other  partners  cannot  say  to  whom  they  have  given  an 
offer  of  his  deposit  and  interest.  Take  that  and  we  are  a  new 
Company — keeping  the  effects,  means,  assets  and  property  of  the 
old  as  the  property  of  the  new  partnership.  [Thirdly]  The  Company 
will  indemnify  the  plaintiff  against  loss  by  its  transactions  already 
had,  or  hereafter  to  be  had,  not  for  the  specified  purposes  of  the 
institution.  But  the  right  of  a  partner  is  to  hold  to  the  specified 
purposes  his  partners  whilst  the  partnership  continues,  and  not  to 
rest  upon  indemnities  with  respect  to  what  he  has  not  contracted 
to  engage  in.  [Fourthly]  A  dissatisfied  partner  may  sell  bis 
shares  for  double  what  he  originally  gave  for  them.    But  he  cannot 
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be  compelled  to  part  with  them  for  that  reason :  it  may  be  his     Natusoh 
principal  reason  for  keeping  them,  having  the  partnership  concern      irviko. 
carried  on  according  to  the  contract.    The  original  contract  and 
the  loss,  which  his  partners  woald  saffer  by  a  dissolution,  is  his 
security  that  it  shall  be  so  carried  on  for  him  and  them  beneficially, 
and  with  augmented  improvement  in  the  value  of  his  shares  and 
their  shares.   [Miscellaneous  remarks :]  If  six  persons  joined  in  a 
partnership  of  life  assurance,  it    seems   clear   that    neither  the 
majority  nor  any  select  part  of  them,  nor  five  out  of  the  six,  could 
engage  that  partnership  in  marine  insurances,  unless  the  contract 
of  partnership  expressly,  or  impliedly,  gave  that  power :  because 
if  this  was  otherwise  an  individual  or  individuals  by  engaging  in 
one  specified  concern  might  be  implicated  in  any  other  concern 
whatever,  however  different  in  its  nature,  against   his   or  their 
consent.    But  if  a  part  of  the  six  openly  and  publicly  professed 
their  intention  to  engage  the  partnership  in  another  concern,  *and       [  *87i  ] 
clearly  and  distinctly  brought  this  to  the  knowledge  of  one  or  more 
of  the  other  partners,  and  such  one  or  more  of  the  other  partners 
could  be  clearly  shown  to  have  acquiesced  in  such  intention,  and  to 
have  permitted  the  other  partners  to  have  entered  upon  and  to  have 
engaged  themselves  and  the  body  in  such  new  projects,  and  thereby 
to  have  placed  their  partners  so  engaged  in  difficulties  and  embarrass- 
ments unless  they  were  permitted  to  proceed  in  the  farther  execution 
of  such  projects — if  a  court  of  equity  would  not  go  the  length  of 
holding  that  such  conduct  was  consent,  it  would  scarcely  think  parties 
so  conducting  themselves  entitled  to  the  festinumremediumot  injunc- 
tion.   It  may  be  taken  that  the  principle  that  would  apply  to  the 
partnership  of  six  will  apply  to  this  partnership  of  600  or  700.  There 
is  much  difficulty  in  applying  the  rules  of  law  and  equity  to  societies 
constituted  of  numbers  of  persons,  not  incorporated.    Much  has 
been  done  with  respect  to  the  difficulty  alluded  to,  by  provisions 
how  those  who  have  demands  upon  such  societies  are  to  sue,  and 
how  such  societies  are  to  be  sued.    Much  remains  to  be  done,  and 
particularly  as  to  rendering  simple  and  effectual  the  remedies 
of  the  members  of  such  societies  against  each  other.      Shares 
may  devolve  to  Jetne  coverts,  infants,  &c.,  but  whatever  are  the 
difficulties.  Courts  must  struggle  to  remedy  them,  and  to  prevent 
particular  members  of  those  bodies  from  engaging  other  members 
in  projects  in  which  they  have  consented  to  be  engaged,  or  the 
engaging    in    which    they    have   not    encouraged,    assented    to, 
empowered  or  acquiesced  in,  expressly  or  tacitly,  so  as  to  make  it 
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Natuboh  not  equitable  that  they  should  seek  to  restrain  them.  The  prin- 
iBYiva.  ciples,  which  a  Court  would  act  upon  in  the  case  of  a  partnership 
of  six,  must,  as  far  as  the  nature  of  things  will  admit,  be  applied 
to  a  partnership  of  600.  They,  who  seek  to  embark  a  partner 
in  a  business  not  originally  part  of  the  partnership  concern,  mast 
make  out  clearly  that  he  did  expressly,  or  tacitly,  acquiesce. 
«  «  *  *  * 

[  373  ]  On  the  18th  of  October  Lord   Eldon  made  an  order  that  the 

defendants  should  show  cause  at  the  next  seal  why  an  injunction 
should  not  be  granted  as  prayed ;  and  with  reference  to  the  allega- 
tion in  the  further  affidavit  of  the  plaintiff  in  reply,  that  the 
defendants  had  continued  to  advertise  for  marine  insurances 
pending  the  application  for  the  injunction,  and  that  the  defendant 
Bothschild,  notwithstanding  the  engagement  of  the  solicitor  for 
the  defendants,  had  used  great  exertions  to  increase  the  business 
of  the  marine  department.  His  Lordship  gave  the  plaintiff  liberty 
at  the  next  seal,  or  at  any  other  time,  to  apply  to  the  Court  as  be 
might  be  advised  respecting  any  transactions  of  the  defendants  since 
the  filing  of  the  bill. 

4»  *  *  «  « 

[  874  ]  Upon  the  4th  November  cause  was  to  be  shown  by  the  defen- 

dants against  granting  an  injunction. 

Mr.  Solicitor 'General  (Sir  Charles  Wether  eU)^  Mr.  Heald,  and 
Mr.  Sidebottom  for  the  defendants,  said  that  they  had  perused  and 
carefully  considered  the  remarks  which  his  Lordship  had  been  so 
good  as  to  transmit  to  the  parties,  before  the  order  of  the  18th  of 
October,  calling  upon  the  defendants  to  show  cause  why  an  injunc- 
tion should  not  be  granted  against  their  effecting  marine  insurances 
had  been  drawn  up,  and  that  they  had  come  to  the  conclusion  that 
no  arguments  which  could  be  brought  forward  on  the  part  of  the 
defendants,  would  be  considered  by  the  Court  as  a  satisfactory 
answer  to  such  remarks.  They  therefore  looked  upon  the  question 
as  decided,  and  should  not  oppose  the  order  for  the  injunction  being 
made. 

Mr.  Hart,  Mr.  Knight,  and  Mr.  Anderdon  appeared  for  the 
plaintiff. 

Lord  Eldon: 

During  the  vacation,  whilst  in  the  country,  I  gave  considerable 
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attention  to  this  novel  and  important  case.  The  parties  litigating  are  Natusoh 
members  of  a  joint-stock  Company  entitled,  if  I  recollect  right,  the  iBviKa 
British  and  Foreign  Life  and  Fire  Insurance  Company.  Mr.  Rothschild 
framed  the  plan  of  the  Company,  and  there  is  a  capital  of  5,000,0002. 
The  Company  was  formed  in  the  spring  of  the  year,  and  the  pro- 
spectus states  what  the  objects  of  the  Company  are.  There  were 
many  minor  points,  but  the  great  question  was,  whether  marine 
insurances  came  within  the  scope  of  the  prospectus,  and  it  *being  [  •sts  ] 
clear  that  it  did  not,  could  that  business  be  comprehended  without 
the  consent  of  all  the  shareholders  or  partners?  It  appeared 
before  me  that  the  great  majority,  I  forget  what  proportion,  was 
for  extending  the  business  to  insuring  marine  risks.  Mr.  Natusch, 
a  member  of  Lloyd's,  objected.  It  appeared  also  from  the  afiGidavits 
that  some  other  of  the  members  or  shareholders  objected.  They 
thought,  whether  rightly  or  wrongly  appears  to  me  immaterial,  that 
it  would  not  be  for  the  benefit  of  the  concern  to  engage  in  this  new 
business.  The  prospectus  is  silent  as  to  a  business  of  this  kind. 
There  is  nothing  giving  the  defendants,  the  presidents  and  directors, 
any  authority,  express  or  implied,  to  enter  into  any  description  of 
business,  which  is  not  pointed  out  by  the  prospectus.  Mr.  Natusch 
says,  I  will  not  have  the  joint  capital  employed  in  this  new  concern. 
The  point  of  the  case  appears  to  me  to  be  a  very  simple  one.  If 
A.,  B.,  and  C.  are  partners,  and  B.  and  C.  choose  to  embark  in  a 
new  trade,  are  they  to  have  the  power  of  compelling  A.  to  join  his 
share  of  the  capital  with  them  in  such  new  trade?  If  he  will 
embark  in  the  new  trade,  are  they  to  have  the  power  of  driving  him 
out  of  the  old  concern  by  offering  to  return  him  his  capital  ?  That 
was  what  was  proposed  here.  The  defendants  say,  We  will  place 
the  plaintiff  in  the  same  situation  in  which  he  was  before  he  became 
a  shareholder.  This  the  plaintiff  declined,  and  I  think  he  had  a 
right  to  do  so.  I  have  no  hesitation  in  deciding  that  two  partners 
cannot  drive  a  third  out  of  the  concern,  upon  no  other  ground  than 
because  he  declines  to  engage  in  some  new  business  which  there  is 
no  power,  express  or  implied,  to  undertake  without  his  consent. 
The  principle  must  be  the  same  whether  the  partnership  be  of  three, 
or  three  hundred.  There  was  a  deed  executed  by  the  greater  part 
of  the  shareholders,  enabling  the  defendants  to  carry  on  the  business 
of  marine  insurance ;  but  the  plaintiff  had  refused  to  execute  it,. 
and  I  thought  he  had  a  right  so  to  refuse.  The  defendants  also 
raised  a  question  as  to  acquiescence,  and  as  to  the  suit  not  being 
that  of  "^the  plaintiff,  but  that  of  a  committee  of  Lloyd's  Coffee      [  *576  ] 
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Natusch 

V, 

Ibvino. 


House.    It  appeared  to  me  in  October  that  these  objections  had 

not  been  substantiated.     The  notes,  which  have  been  alluded  to, 

were  drawn  up  by  me  with  some  haste,  and  were  not  intended 

exactly  as  the  reasons  of  my  decision,  but  as  suggesting  matters 

for  further  consideration  and  inquiry.     Parties  have  however  a 

right  to  know  the  exact  ground  upon  which  a  Judge's  opinion  is 

formed,  and  if  my  written  notes  are  returned  to  me  I  will  put  them 

into  a  more  correct  shape. 

0  ^  Order  for  injunction. 


1804. 
July, 

In  the  House 
of  Lords  upon 
Appeal  from 
the  Court  of 
Sessions, 

Lord 
Eldon, 

L.O. 
Eabl  of 

B088LTK. 

[449] 


[•460] 


LASHLEY  V.  HOG  (1). 

(2  Coop.  temp.  Cott.  449—496 ;  S.  C.  4  Paton,  581.) 

A  native  of  Scotland,  settled  in  London  as  a  merchant,  intermarried  with 
a  native  of  England.  There  was  a  marriage  contract.  At  the  dissolution 
of  the  marriage,  by  the  death  of  the  wife,  the  domicile  of  the  husband  was 
in  Scotland  : 

Held  by  the  House  of  Lords,  reversing  the  decision  of  the  Court  of 
Session — the  marriage  contract  not  being  so  conceived  as  to  bar  a  claim  to 
legal  provisions — that  the  pursuer,  a  daughter  of  the  marriage,  had  there- 
fore a  claim  in  the  right  of  the  wife,  her  mother,  to  a  share  of  the  moveable 
estate  of  her  father,  the  husband,  at  the  time  of  her  mother,  the  wife's  death. 

BoGER  Hog,  a  native  of  Scotland,  having  settled  in  London  as 
a  merchant,  married  there,  in  1787,  Miss  Bachael  Missing,  *of 
Shebbington,  in  the  county  of  Southampton.  A  marriage  contract 
made  on  that  occasion,  to  which  Mr.  Hog  of  the  first  part,  his 
intended  wife  of  the  second,  and  William  Bickman  and  Thomas 
Missing  of  the  third,  were  parties,  after  reciting  that  the  lady 
possessed  a  personal  estate  of  8,500Z.,  contains  the  following 
covenants :  ''  The  said  Boger  Hog,  his  heirs,  executors  or  adminis- 
trators, shall  and  will,  with  all  convenient  speed,  after  the 
intended  marriage  shall  be  solemnized,  and  as  soon  as  a  purchase 
can  and  reasonably  may  be  had,  expend,  lay  out,  and  dispose  of 
the  sum  of  2,5002.,  part  of  the  said  sum  of  8,500/.,  or  any  farther 
sum,  if  the  same  shall  be  wanting,  as  will  purchase  some  good 
estate  or  estates  of  inheritance,  in  messuage,  lands,  tenements,  or 
other  hereditaments,  in  fee  simple,  of  the  clear  yearly  value  of 
100!.,  in  any  county  within  that  part  of  Great  Britain  called 


(1)  This  report  was  compiled  by- 
Mr.  Cooper  from  an  abstract  made  in 
the  year  1823  from  the  printed  cases 
of  the  litigants  in  the  House  of  Lords. 
The  case  is  distinguished  in  De  Nicoh 
V.  Curlier  [1900]  A.  C.  21,  69  L.  J.  CL 
109,  81  L.  T.  733,  where  there  was 


by  the  law  of  the  place  of  marriage 
(France)  an  implied  statutory  contract 
which  defined  the  rights  of  the  con- 
tracting parties  in  after-acquired 
property  devolving  at  the  death  of 
husband  or  wife. — O.  A.  S. 
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England ;  and  immediately  after  such  purchase  made,  shall  convey,  Lashlbt 
settle,  and  assure  the  same  unto  or  upon  the  said  William  Bickman  hoq. 
and  Thomas  Missing,  for  the  use  and  behoof  of  the  said  Boger 
Hog,  for  and  during  the  term  of  his  natural  life ;  and  from  and 
after  the  determination  of  that  estate,  to  the  use  of  the  trustees,  to 
be  for  that  purpose  named,  and  their  heirs,  for  and  during  the  life 
of  the  said  Boger  Hog,  in  trust  to  preserve  the  contingent  uses 
thereof  from  being  destroyed,  and  not  that  they  shall  receive  the 
profits  thereof  to  their  own  use ;  and  from  and  after  the  decease  of 
the  said  Boger  Hog,  to  the  use  and  behoof  of  the  said  Bachael 
Missing,  his  intended  wife,  for  and  during  the  course  of  her  natural 
life;  and  from  and  after  the  several  deceases  of  the  said  Boger 
Hog  and  Bachael  Missing,  his  intended  wife,  then  to  the  use  and 
behoof  of  such  child  or  children  of  the  body  of  the  said  Bachael 
Missing  by  the  said  Boger  Hog  lawfully  to  be  begotten,  and  for  such 
uses,  intents,  and  purposes  only,  and  for  such  estate  or  estates, 
either  in  fee  simple,  fee  tail,  general  life,  lives  for  years,  or  other 
estates  whatsoever,  either  absolute  or  conditional,  and  charged  with 
such  yearly,  or  other  sum  or  sums  of  money,  annuities,  and  rents 
charge,  as  the  said  Bachael  Missing,  the  intended  wife  of  the  said 
Boger  Hog,  during  her  coverture  with  the  said  Boger  Hog,  and 
notwithstanding  her  coverture,  or  whether  she  be  sole  or  married, 
by  any  deed  or  deeds,  writing  or  writings,  under  her  hand  and  seal, 
testified  by  three  or  more  credible  witnesses,  or  by  her  last  will  and 
testament  in  writing,  so  attested  as  aforesaid,  shall  from  time  to 
time  direct,  limit,  nominate,  and  appoint ;  and  in  default  of  such 
'direction,  limitation,  nomination,  or  appointment,  then  to  the  use  [  *45i  ] 
and  behoof  of  all  and  every  of  the  children,  if  more  than  one,  of 
the  body  of  the  said  Bachael  Missing  by  the  said  Boger  Hog,  her 
intended  husband,  lawfully  to  be  begotten,  to  be  equally  divided 
between  them,  share  and  share  alike  ;  and  for  default  of  such  issue, 
to  the  use  and  behoof  of  the  heirs  and  assigns  of  the  said  Bachael 
Missing,  the  intended  wife  of  the  said  Boger  Hog,  for  ever." 

By  the  same  deed  it  was  covenanted,  ''  That  it  shall  and  may  be 
lawful  to  and  for  the  said  Bachael  Missing,  from  time  to  time,  and 
at  any  time  or  times  hereafter,  notwithstanding  her  coverture,  by 
any  such  deed  or  deeds,  writing  or  writings,  or  will,  as  aforesaid, 
to  make  such  disposals,  appointments,  and  limitations  as  aforesaid, 
of  the  said  premises,  or  any  part  thereof." 

Lands  were  purchased  and  conveyed  in  pursuance  of  this 
covenant,  and  Mrs.  Hog  exercised  her  power  to  appoint  such  lands. 
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LA8HLEY  In  1760  Mrs.  Hog  died.  The  appellant  Bebecca,  and  the  respon- 
Hog.        dent,  were  two  of  the  children  of  the  marriage. 

Previously  to  Mrs.  Hog's  death,  Boger  Hog  had  purchased  an 
estate  in  Scotland,  and  he  frequently  resided  there. 

The  appellants  contended,  that  at  the  period  of  Mrs.  Hog's  death, 
Boger  Hog  was  domiciled  in  Scotland. 

The  respondent  on  the  other  hand  contended,  that  at  the  period 
of  Mrs.  Hog's  death,  Boger  Hog  was  domiciled  in  London. 

Soon  after  the  marriage  of  the  appellants,  Boger  Hog  advanced 
Dr.  Lashley  (the  appellant  Thomas)  7002.  on  his  bond,  and  settled 
a  sum  of  1,800/.  on  Mrs.  Lashley  and  her  children.  This  he  did  in 
the  form  of  a  bond  of  provision,  declaring  this  sum,  with  the  7001. 
formerly  advanced,  to  be  '*  in  full  contentation  and  satisfaction  to 
the  said  Bebecca  Hog,  my  daughter,  of  all  portion  natural,  legitim, 
bairns'  part  of  gear,  or  other  claim  or  demand  from  me,  or  from 
my  heirs  and  executors,  in  and  through  my  decease,  or  through  the 
death  of  Mrs.  Bachael  Missing  deceased,  my  spouse,  excepting 
goodwill  allenarly  "  (i).  In  1779,  Mr.  Hog  advanced  the  appellants 
a  further  sum  of  8002. ;  and  in  1785,  he  executed  a  bond  giving  to 
the  appellant  Bebecca  2002.,  which  with  3002.  advanced  by  him  in 
October,  1779,  he  declared  was  to  make  up  to  Mrs.  Lashley  an 
additional  portion  of  5002.  This  bond  also  excluded  Dr.  Lashley's 
[  *452  ]  jus  mariti,  and  declared  *that  this  additional  provision  should  be  in 
full  of  all  legitim,  or  whatever  else  she  should  claim,  his  goodwill 
only  excepted. 

The  other  children  of  Mr.  Hog  received  from  him  certain  pro- 
visions, which  they  severally  accepted  in  full  satisfaction  of  all 
they  could  demand  by  and  through  his  decease,  or  the  decease  of 
their  mother,  in  the  name  of  legitim  or  otherwise. 

Boger  Hog  died  on  the  19th  March,  1789,  having  previously 
executed  certain  deeds  of  settlement,  one  of  which  was  a  general 
disposition,  dated  5th  February,  1787,  in  favour  of  the  respondent, 
of  all  his  property,  burdened  with  the  payment  of  debts,  legacies,  «&c. 

The  appellant  Mrs.  Lashley,  and  her  husband,  upon  her  father's 
death,  refused  to  accept  the  voluntary  provisions  he  had  settled  on 
her ;  and  commenced  against  the  respondent  an  action  before  the 
Court  of  Session,  insisting,  first,  that  they  were  entitled  to  one-half 
of  the  whole  personal  estate  belonging  to  Mrs.  Lashley's  father  at 
his  decease  in  name  of  legitim ;  her  brother  and  sisters  having 
accepted  the  provisions  made  by  their  father,  and   discharged 

(1)  Allenarly  =  only. 
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their  several  claims  of  legitim :   secondly,  they  contended  that  she      Lashlbt 
was  by  the  law  of  Scotland  at  her  mother's  death,  and  as  one  of         hoo. 
her  next  of  kin,  entitled  to  her  proportion  of  one  third  part  of  the 
goods  in  communion  betwixt  her  father  and  mother. 

By  interlocutors  of  the  Court  of  Session,  affirmed  in  the  House 
of  Lords,  Mrs.  Lashley  succeeded  in  her  claim  of  legitim;  and 
the  same  was  found  to  extend  to  her  father's  property  wherever 
situated  [but  the  Court  of  Session  decided]  against  Mrs.  Lashley's 
claim  to  a  share  of  the  goods  in  communion  at  their  mother's 
decease. 

»  4»  *  »  « 

(After  various  intermediate  proceedings  Mrs.  Lashley  and  her 
husband  appealed  to  the  House  of  Lords.) 

The  ensuing  is  so  much  of  the  order  of  the  House  of  Lords  as       [  ^77  ] 
relates  to  the  claim  of  Mrs.  Lashley  in  right  of  her  mother,  to  a 
share  of  her  father's  moveable  estate  at  the  time  of  her  mother's 
death: 

House  of  Lords,  16  July,  1804. — ^It  is  declared,  by  the  Lords  [  478  ] 
spiritual  and  temporal  in  Parliament  assembled,  that  the  contract 
of  marriage  between  the  late  Mr.  Boger  Hog  and  his  wife,  is  not  so 
conceived  as  to  bar  a  claim  to  legal  provisions ;  and  that  Boger  Hog 
is  to  be  considered  as  having  his  domicile  in  Scotland  at  the  time 
of  his  wife's  death ;  and  that  the  pursuer  has  therefore  a  claim  in 
right  of  her  mother,  the  wife  of  the  said  Mr.  Boger  Hog,  who  at  the 
time  of  her  death  had  his  domicile  in  Scotland,  to  a  share  of  the 
moveable  estate  of  her  father  at  the  time  of  her  mother's  death. — 
Lords'  Journal,  vol.  xliv.,  page  671. 

Lord  Eldon,  in  moving  the  judgment  of  the  House,  [delivered        1804. 
the  following  judgment]  :  Jtdy9, 

The  question  whether  Mrs.  Lashley  has  under  the  circumstances  t  *^^  1 
♦any  claim  under  her  mother,  certainly  is  an  extremely  important  i  *^®^  ] 
question,  which,  it  appears  to  me,  has  been  hitherto  unprejudiced 
by  any  direct  decision,  but,  as  it  seems  to  me,  by  no  means 
unaffected  by  the  establishment  of  principles,  which  have  applica- 
tion to  it.  It  is  this,  whether,  when  a  person  marries  in  one  country, 
and  on  that  marriage  a  contract  is  entered  into,  but  which  contract, 
in  the  terms  of  it,  has  no  relation  whatever  to  the  personal  property 
of  the  husband,  such  as  it  is  at  the  time  of  the  marriage,  such  as  it 
shall  be  subsequent  to  the  time  of  the  marriage,  or  such  as  it  may 
be  at  the  death  of  the  husband;  whether,  because,  in  fact,  the 

5—2 
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Labhuct  marriage  took  place  in  England,  whatever  may  be  the  change  of 
Hog.  domicil  of  the  husband  subsequent  to  the  marriage,  and  whatever 
shall  be  said  to  be  in  law  the  place  of  his  domicil  at  the  time  of  his 
death ;  the  administration  of  his  estate  in  that  place,  where  he  dies 
domiciled,  is  to  be  an  administration  as  far  as  it  respects  his  wife, 
with  reference,  not  to  the  law  of  the  place  where  he  died  domiciled, 
but  to  the  law  of  the  place  where  the  marriage  was  had  ;  and  then 
stating  that,  whatever  might  have  been  her  claims  if  she  had  been 
married  in  the  place  where  her  husband  died,  let  her  husband  die 
domiciled  where  he  may,  she  neither  has,  nor  can  have,  any  other 
rights  than  those,  which  she  would  have  had,  if  the  husband  had 
died  domiciled  in  the  place  where  the  marriage  was  entered  into. 
This  question  comes  to  be  important,  because  your  Lordships  will 
observe  that  there  is  a  great  difference,  particularly  in  this  case, 
which  is  the  case  Of  a  predeceasing  wife,  between  the  claims  of  her 
children,  and  what  would  be  the  claims  of  her  children,  if  the 
rights  of  the  mother  are  to  be  determined  upon  by  the  law  of  Scot- 
land, or  by  the  law  of  England.  Under  the  law  of  England,  I  need 
not  state  to  your  Lordships  that,  where  the  wife  predeceases  the 
husband,  and  there  has  been  no  convention  or  provision  upon  her 
marriage;  when  she  dies,  instead  of  anybody  representing  her 
having  any  claim  as  against  the  husband,  her  husband  has  a  title 
to  be  her  universal  representative  against  any  children  she  had,  and 
all  other  persons  in  the  world.  The  law  of  Scotland  is  not  so, 
because  that  law  recognises  what  is  called  the  communion  of  goods 
in  the  married  state,  and  by  virtue  of  that  law  the  wife  has  certain 
interests,  if  she  predeceases  the  husband ;  she  and  her  husband 
being  considered  as  entitled,  in  communion  and  society,  in  the 
personal  estate,  and  the  society  and  communion  expiring  by  the 
dissolution  of  the  marriage :  in  consequence  of  her  death,  the  pro- 
[  •481  ]  perty  comes  to  be  *severed,  and  her  children,  as  her  children,  have  a 
right  to  a  part  of  the  property  of  the  husband,  as  representing  her, 
against  the  husband  himself.  The  proportion,  in  the  case  of  the 
wife  dying  after  her  husband,  seems  to  be  pretty  much  the  same  as 
in  the  law  of  England ;  if  he  predeceases  her  in  England,  dying 
intestate,  leaving  children,  your  Lordships  know  her  share  is  one 
third,  and  the  children  have  the  other  two  thirds  ;  if  there  are  no 
children,  her  portion  is  a  moiety  ;  and  the  next  of  kin,  not  standing 
in  the  condition  of  children,  take  the  other  moiety.  So,  in  the  law 
of  Scotland,  her  right  is  different,  in  respect  to  the  proportion  or 
extent  of  her  claim,  in  respect  of  her  husband's  dying  with  children. 
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or  VFithout  children.  I  think,  if  he  dies  with  children,  she  is  entitled  lasblst 
to  a  third,  and  to  a  moiety  if  he  dies  without  children.  In  order,  ^^ 
therefore,  to  state  this  question  to  your  Lordships,  we  must  con- 
sider, first,  what  would  be  the  case  supposing  the  wife  had  died  after 
the  husband ;  and  see  how  far  the  principles  we  shall  establish  to 
regulate  that  case,  will  apply  to  the  case  of  the  wife  predeceasing 
her  husband.  When  it  was  stated,  at  the  Bar  here,  that  the  locus 
contractus  niatrimonii  must  govern,  one's  attention  was  naturally 
called  to  the  consideration  of  all  the  difficulties  that  presented 
themselves,  as  consequential  upon  that  way  of  stating  the  pro- 
position. I  am  ready  to  admit,  there  are  considerable  difficulties 
upon  any  state  of  the  proposition ;  and  yet,  to  a  mind  informed  as 
that  of  an  English  lawyer  is,  as  he  is  informed  by  his  habits,  I  owe 
it  appears  to  me  one  of  the  most  extraordinary  propositions  I  have 
ever  heard,  notwithstanding  the  passages  that  are  found  in  text 
writers  upon  the  subject,  that  it  could  be  maintained,  as  an  universal 
proposition  '''at  least,  that  the  locus  contractus  matrimonii  was  to  [  *48s  ] 
govern.  It  is,  no  doubt,  one  question,  what  is  an  universal  pro- 
position to  be  acted  upon  in  England,  Scotland,  or  anywhere  else, 
as  a  principle  of  sound  law,  to  be  adopted  every  where.  And 
another  thing  to  say,  what  is  to  be  considered  as  being  the  law  of 
England  upon  the  point.  When  one  recollects  what  has  been  the 
universal  practice  in  regard  to  the  administration,  in  this  country, 
of  the  effects  of  intestates,  under  all  the  circumstances  which  have 
obtained,  under  all  the  changes  and  mutations  of  instruments  which 
parties  make  in  their  lifetime,  I  believe  it  never  occurred  to  any 
persons  who  have  sat  in  those  Courts,  in  which  they  administer  the 
estates  and  effects  of  intestates,  to  think  of  the  question,  Where  was 
the  party  married  ?  in  order  to  decide  what  was  the  share  a  wife  was 
to  take  of  her  husband's  personalty.  This  is  very  familiar  to  us  in 
this  country,  because  your  Lordships  know  very  well  that  the  dis- 
tribution of  the  personal  estate  of  intestates  is  in  different  pro- 
portions in  different  parts  of  England :  where  a  person's  estate,  for 
instance,  is  to  be  distributed  as  the  personal  estate  of  an  individual 
living  in  that  district  in  which  the  custom  of  the  province  of  York 
obtains,  the  wife  is  there  entitled  to  five  ninths :  and  if  the  locvs 
contractus  matrimonii  is  to  determine  upon  her  rights,  where 
there  is  no  domicile  in  the  province,  I  believe  I  should  state  a 
doctrine  that  would  extremely  surprise  all  those  inhabitants  of 
London,  who  have  transplanted  themselves  from  the  parts  to  which 
I  am  now  alluding,  if  I  were  to  tell  them,  if  they  happened  to  die 
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Lashlby  domiciled  in  the  province  of  Canterbury,  where  the  wife's  share  is 
Hog.  ^^®  third,  that  it  was  not  the  circumstance  of  being  themselves 
domiciled  within  the  province  of  Canterbury,  which  was  to  regulate 
this ;  but  that  the  circumstance  that  the  marriage  had  been  had  in 
that  part  of  this  kingdom  on  which  the  custom  of  the  province  of 
York  attaches,  was  to  decide  upon  it;  and  that  it  was  to  decide  upon 
it  with  no  communication,  and  no  agreement  between  the  parties  at 
the  time  of  the  marriage.  Upon  this  doctrine  the  result  would  be, 
that  if  a  man  domiciled  within  the  province  of  Canterbury,  should, 
in  taking  a  journey  northward,  marry  a  lady  within  the  province  of 
York,  though  they  went  immediately  home,  and  resided  during  the 
rest  of  their  lives  within  the  province  of  Canterbury,  the  wife  would 
be  entitled  to  five  ninths  of  the  personal  estate.   Taking  it  the  other 

[  •483  ]  way,  we  know  there  are  persons  who  come  from  that  part  *of  the 
world  to  which  the  custom  of  the  province  of  York  extends :  they 
happen,  perhaps,  not  to  think  much  about  these  things ;  in  advanced 
life  they  are  likely  to  go  home  again,  and  they  take  their  chance. 
They  are  husband  and  wife,  in  this. respect  as  in  all  others,  for 
better  and  for  worse ;  and  I  should  conceive  it  to  be  quite  clear  law 
(though  it  seems  to  have  puzzled  some  very  learned  persons  in  the 
statement  of  these  cases)  that  a  man  might  come  from  a  particular 
part  of  the  north  of  England  and  marry  in  the  north  of  England, 
where,  if  he  had  died  before  he  accomplished  his  purpose  of 
taking  his  journey,  his  lady  would  unquestionably  receive  five 
ninths  of  the  personal  estate :  if  he  came  up  to  London  to  better 
bis  fortune  (as  we  north-country  people  are  apt  to  do),  and 
died  in  London,  his  wife  would  take  her  one  third  according 
to  the  custom  of  the  province  of  Canterbury  ;  and  if  in  his  old  age 
he  had  retired  to  the  land  of  his  nativity,  and  died  intestate,  the 
lady  there,  who,  in  the  first  instance,  would  be  entitled  to  five 
ninths,  who  had  by  the  course  of  events  lost  that  right,  and  become 
entitled  in  the  second  instance  to  only  one  third,  when  her  husband 
returned  again  to  the  province  of  York,  dying  in  the  place  in  which 
he  was  born  and  married,  would  be  restored  again  to  the  five  ninths ; 
her  condition  as  a  wife  and  her  right  as  a  wife  being  altered  from 
time  to  time  exactly  as  her  person  followed  her  husband's  person 
from  one  place  of  domicil  into  another  place  of  domicil,  till  it  was 
at  last  decided,  by  his  death,  where  he  left  his  residence  in  this 
world.  I  take  that  to  be  quite  clear  law.  I  think  it  was  as  long 
ago  as  1704,  unless  I  mistake  the  import  of  the  case,  that,  as 
amongst  French  people,  the  law  of  England  had  decided  this ;  for. 
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in  the  case  of  Foubert  v.  Ti*tist(i)  this  case  occurred:  A  French  Lashlbt 
lady  and  gentleman  married  at  Paris ;  and,  having  married  therei  hog. 
there  was  a  written  agreement,  by  which  certain  sums  of  money 
were  disposed  of ;  and,  with  respect  to  the  other  property  which  the 
parties  had  or  should  acquire,  that  was  by  this  agreement,  according 
to  the  construction  put  upon  it  in  our  Courts,  to  go  according  to  the 
custom  of  Paris.  After  the  marriage  was  had,  the  lady  and  gentle- 
man thought  London  was  a  better  place  to  reside  in  than  Paris,  and 
came  here.  They  lived  here  some  years :  at  length  the  wife  died, 
and  the  question  arose  upon  her  death,  how  the  property  was  to  be 
distributed.  It  first  came  on  in  the  Court  of  Chancery.  The  Lord 
Chancellob  was  of  opinion  (2),  that  it  was  *not  the  intent  of  that  [  *484  ] 
agreement  to  attach,  under  all  the  circumstances,  the  rule  which 
the  custom  of  Paris  afforded  as  to  the  distribution  of  the  property ; 
and  he  held  that,  the  parties  being  domiciled  in  this  country,  the 
law  of  this  country  must  decide  the  right  to  his  share  in  his  wife's 
property.  That  was  afterwards  reversed  in  this  House.  But  upon 
what  principle  was  it  afterwards  reversed  in  this  House  ?  Why, 
upon  a  principle  which  showed  what  the  conception  of  this  House 
was  as  to  the  law,  if  there  had  been  no  rule  for  the  application  of 
that  principle ;  for  it  is  distinctly  admitted,  in  the  printed  reasons 
by  the  counsel  on  both  sides,  but  especially  in  the  printed  reasons, 
by  the  gentleman  who  was  of  counsel  for  the  husband,  that,  though 
the  parties  married  in  Paris,  the  custom  of  Paris  would  not  follow 
them ;  and  the  ground  upon  which  the  Lord  Chancellor's  decree 
was  taken  to  be  wrong  was  this  (and  an  extremely  clear  ground  it 
is),  that  there  the  parties  had  in  Paris  come  to  a  written  agree- 
ment, the  true  construction  of  which  written  agreement  was,  that, 
wherever  the  parties  died,  the  custom  of  Paris  should  regulate  the 
distribution ;  therefore,  said  this  House,  it  is  not  the  regard  which 
the  law  here  administering  property  has  to  the  custom  of  Paris,  but 
the  rule  is  founded  in  the  contract  which  the  parties  themselves  had 
entered  into ;  and  that  contract,  which  they  there  entered  into,  will 
travel  with  them,  though  the  custom  ^ill  not  follow  them.  The 
contract  will  attach  upon  the  property  after  the  death  of  the  parties. 
The  meaning  of  the  parties  was,  that  it  should  so  attach  upon  the 
property  after  death ;  and  there  can  be  no  reason  in  the  world  why 
the  parties  should  not  say,  by  express  contract,  that  the  locm 
cantrcictus  matrimonii  should  decide.      They  may  do  so  if  they 

(1)  1  Br.    P.  C.    129    {^Feauhtrt  v.  (2)  The  cause  was  heard  by  Lord 

Trust,  S,  C,  Free,  in  Ch.  207).  Keeper  Wright,  in  1702. 
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Lashlbt  please,  in  a  written  agreement,  which  shall  describe  what  shall 
Hoo.  l>6  ^^6  share  of  the  wife  in  the  property  of  her  husband,  when  he  is 
dead.  It  seems  to  me,  also,  that  that  case  was  recognised  to  be 
very  good  law  in  a  subsequent  case,  Freemoidt  v.  Dedire(i).  The 
result  of  the  case  may  be  stated  to  show  this,  that  it  was  the  opinion 
of  the  Court,  at  that  day,  that,  where  the  marriage  had  been  had  in 
Holland,  the  distribution  in  this  country,  if  the  party  died  domiciled 
in  this  country,  would  be  certainly  according  to  the  law  of  Holland, 
if  you  showed  there  were  articles  saying  the  distribution  should  be 
according  to  the  law  of  Holland.  But  they  seem  to  have  refused, 
[  •485  ]  in  that  case,  to  make  the  distribution  according  to  the  law  of  *Hol- 
land,  because  it  had  been  proved  as  a  fact  in  the  cause,  what  was 
the  law  of  Holland,  which  those  articles  had  stipulated  between  the 
parties  should  furnish  the  rule  of  distribution.  Tour  Lordships 
have  already  gone  the  length  of  deciding,  in  the  former  stages  of 
this  cause,  that,  with  respect  to  the  children's  shares  upon  the  death 
of  the  father,  it  is  locus  domicilii,  at  the  death  of  the  father,  that 
must  decide  what  they  are  to  take.  In  this  case,  the  marriage  was 
had  in  England.  Some  of  the  children  were,  I  believe,  bom  in 
England ;  and  Mr.  Hog  having  altered  his  domicil,  and  dying 
domiciled  in  Scotland,  your  Lordships  held,  that,  because  they 
were  the  children  of  a  father  domiciled  in  Scotland,  notwith- 
standing that  was  not  the  locus  contractus  inatrimotiii,  the  law 
of  Scotland  must  decide  upon  the  rights  of  those  children.  I 
believe  it  would  be  next  to  impossible  to  say,  that  there  is  any 
distinction  to  be  made  between  legitim  of  the  children,  as  taking  by 
such  succession,  and  the  jus  relicta  of  the  widow  as  taking  by  the 
same.  It  would  be  absolutely  impossible,  if  the  wife  survived  the 
husband,  that  you  would  say,  that,  though  the  marriage  was  in 
England,  the  children  of  that  marriage  should  take  according  to 
the  law  of  Scotland,  where  the  man  was  domiciled ;  but  that  the 
wife  should  take  according  to  the  law  of  England,  where  the  man 
was  married.  Unless  you  could  say,  in  the  case  of  the  wife 
surviving  the  husband,  that  her  interest  was  to  be  decided  by 
the  law  of  England,  where  the  marriage  was  had,  although  the 
right  of  the  children,  who,  in  a  sort,  derived  their  title  under  that 
marriage,  depended  on  the  law  of  Scotland,  that  is,  that  the 
surviving  wife  took  according  to  the  locus  contractus  matrimonii, 
and  the  children  according  to  the  locus  dojnicilii,  it  would  be 
difficult    to    distinguish    between  what    the  wife    takes    in    the 

(1)  IP.  Wms.  429. 
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character  of  wife,  if  she  happens  to  die  in  the  lifetime  of  her  Labhlkt 
husband,  and  what  she  takes  in  the  same  character,  and  under  hoo. 
the  same  title,  if  she  happens  to  survive  the  husband.  It 
seems  to  me,  therefore,  when  a  distinction  is  taken  between 
the  legitim  and  the  jus  relicta,  in  the  manner  in  which  it  has 
been  taken  in  this  case,  that  the  distinction  is  not  substantial 
enough  to  be  acted  upon.  A  vast  number  of  ingenious  difficulties 
have  been  stated  upon  this  subject,  which  may  deserve  a  great 
deal  of  consideration ;  but  one  may  here  lay  out  of  consideration 
all  those  cases  upon  which  it  has  been  asked, — What  are  to  be  the 
consequences  if  a  *man  marries  in  one  place  and  goes  immediately  [  *486  ] 
to  dwell  in  another  ?  If  any  persons  were  to  go  into  Scotland,  get 
married  at  Gretna  Green,  or  anywhere  else,  and  come  back  to 
England;  or  if  they  came  from  Scotland  and  were  married  in 
England;  in  the  one  case,  if  the  parties  returned  immediately, 
and  became  domiciled  in  England;  or,  in  the  other  case,  if  the 
parties  returned,  and  became  domiciled  in  Scotland ;  in  both  these 
cases  the  place  of  marriage  is  a  mere  incident  in  the  form  of  the 
contract,  and  would  not  alter  the  law,  which  says,  that  the  place 
where  the  parties  bonafde  reside,  and  that  I  shall  call  the  bondjide 
residence  of  the  husband,  will  decide  upon  the  rights  both  of  the 
wife  and  the  children.  But  it  is  said,  that,  if  there  be  no  express 
contract  when  the  marriage  is  entered  into,  there  must  be  an  im- 
plied contract,  and  it  is  assumed  that  that  implied  contract  is  this, — 
that  the  distribution  which  the  law  would  make  of  the  property  of 
the  husband,  if  he  were  to  die  eo  instanti  that  the  marriage  was 
celebrated,  is  the  distribution  which  must  be  made  of  the  property 
of  the  husband  dying  intestate  at  any  distance  of  time  from  the 
period  when  the  marriage  was  contracted,  and  under  all  the  cir- 
cumstances of  mutation  and  change,  which  might  have  taken  place. 
It  appears  to  me,  that  those  who  say,  that  there  is  such  an  implied 
contract,  beg  the  whole  question,  because  the  question  is,  whether 
the  implied  contract  is  not  precisely  the  contrary.  This  being  a 
contract  attaching  upon  property  in  consequence  of  its  being 
personal  estate,  whether  the  true  implied  contract  must  not  be 
taken  to  be  that  the  condition  of  the  wife,  in  respect  to  her  expecta- 
tions, should  change  as  the  condition  of  the  husband  changes, 
with  reference  to  the  law  of  the  country  in  which  they  are  resident. 
Cases  of  great  hardship  may  be  put  with  respect  to  Scotch  and 
English  ladies.  They  tell  you,  with  reference  to  a  marriage  in 
England,  the  moment  the  husband  contracts  that  marriage,  all  the 
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Lash  LET  debts  due  to  the  wife,  and  property  in  the  wife,  attached  to  him  ; 
Hoo.  ^^^  ^^^^  ^^  ^^^  ^^^^  o^  ^  marriage  in  Scotland,  with  respect  to  all 
the  debts  due  to  the  wife,  the  husband  must  take  the  trouble  of 
taking  his  hat  off,  to  request  the  payment  of  that  money  from 
those  from  whom  it  is  due  to  her,  before  he  vests  a  right  to  it  in 
himself.  But,  really,  the  difference  is  not  very  considerable, 
because,  although  it  be  that  the  husband,  if  he  happens  to  die, 
without  having  done  any  act  to  stamp  the  character  of  his  own 
peculiar  ownership  upon  the  property  of  his  wife,  is  taken  to  have 
cho8en[to  let  it  go  to  the  wife,  because  he  chooses  to  forbear  to 

[  *487  ]  take  that  which  previously  *to  the  connection  was  hers ;  yet  on 
the  other  hand,  there  is  nothing  more  clear,  than  that  the  law 
supposes  he  may  receive  it  when  he  pleases ;  for  a  man  cannot, 
without  evidence,  be  supposed  to  forego  that  which  he  takes  in 
right  of  his  wife :  he  may  assign  it  for  valuable  considerations,  or 
he  may  make  it  his  own  to  all  intents  and  purposes;  and  the 
moment  he  chooses  so  to  make  it  his  own,  he  may  assign  it  to 
persons  in  trust  for  the  wife,  who  may  have,  in  this  country,  the 
special  equity  of  claiming  to  have  some  provision  made  out  of  it 
for  herself.  But  the  true  question  is,  whether  it  is  not  of  necessity 
that  the  husband  and  the  wife,  or  the  one  of  them,  and  if  the  one 
of  them,  which  of  them,  is  to  determine  in  what  manner,  and  in 
what  place,  the  husband  is  to  struggle  for  the  means  of  provision 
for  himself  and  his  family  whilst  he  lives,  and  for  all  the  means  of 
provisions  for  the  family  he  shall  leave  behind  him  after  he  is 
dead.  And  when  you  say  that,  both  in  England  and  in  Scotland 
(about  which  there  can  be  no  doubt),  it  is  competent  for  the  hus- 
band to  spend  every  shilling  of  the  property,  to  alien  bond  Jide 
every  shilling  of  the  property ;  what  does  that  amount  to  but  this, 
that  the  husband,  if  he  pleases,  has  it  in  his  power  to  make  it  of 
as  little  consequence  to  both  his  wife  and  children  in  what  country 
they  resided  at  his  death,  as  if  they  were  in  no  country  at  all  ?  The 
true  point  seems  to  be  this, — whether  there  is  any  thing  irrational 
in  saying  that  as  the  husband,  during  the  whole  of  his  life,  has  the 
absolute  disposition  over  the  property ;  that  as  to  him  the  policy 
of  the  law  has  given  the  direction  of  the  family  as  to  the  place  of 
residence ;  that  as  he  has  therefore  this  species  of  command  over 
his  own  actions,  and  over  the  actions  of  the  family,  and  property 
which  is  his  own,  and  which  is  to  remain  his  own,  or  to  become 
that  of  his  family,  according  to  his  will ;  why  should  it  be  thought 
an  unreasonable  thing  that,  where  there  is  no  express  contract  the 
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implied  contract  shall  be  taken  to  be,  that  the  wife  is  to  look  to  the  Lashlet 
law  of  the  country  where  the  husband  dies,  for  the  rights  she  is  to  hog. 
enjoy,  in  case  the  husband  thinks  proper  to  die  intestate  ?  This  has 
been  the  principle,  which,  it  seems  to  me,  has  been  adopted,  as  far 
as  we  can  collect  what  has  been  the  principle  adopted,  in  cases  in 
those  parts  of  the  island  with  which  we  are  best  acquainted  ;  and, 
not  being  aware  that  there  has  been  any  decision  which  will 
countervail  this, — thinking  that  it  squares  infinitely  better  with 
those  principles  upon  which  your  Lordships  have  already  decided 
in  this  case, — it  does  appear  to  me,  attending  to  the  different 
sentiments  to  be  found  in  the  *text  writers  upon  the  subject,  that  [  *488  ] 
it  is  more  consonant  to  our  own  laws,  and  more  consonant  to  the 
general  principle,  to  say  that  the  implied  contract  is,  that  the 
rights  of  the  wife  shall  shift  with  the  change  of  residence  of  the 
wife,  that  change  of  residence  being  accomplished  by  the  will  of 
the  husband,  whom,  by  the  marriage  contract,  in  this  instance, 
she  is  bound  to  obey.  Is  there  any  inconvenience  in  this  ?  None 
in  the  world;  because  it  is  an  equally  acknowledged  principle, 
that,  though  the  custom  of  the  place  may  not  follow  the  parties  of 
this  contract,  which  places  them  in  the  relation  of  husband  and 
wife  and  children,  yet  it  is  undeniable  law,  that  they  may  contract 
under  hand  and  seal  that  the  custom  of  the  place  shall  follow 
them.  Whether  it  will  be  convenient,  in  ninety-nine  cases  out  of  a 
hundred,  that  there  should  be  such  a  convention  and  such  a  con- 
tract ;  or  whether  it  will  not  be  mightily  inconvenient  to  the  affairs 
of  families  to  form  such  a  contract  or  convention ;  is  a  question 
which  persons  viewing  it  may  think  very  differently  about ;  but  if 
there  be  any  inconvenience  in  the  circumstance  of  such  a  convention 
not  being  formed  upon  the  marriage,  it  is  an  inconvenience  neither 
of  a  higher  nor  less  nature  than  any  other,  which  attaches  upon 
that  relation,  which  is  to  be  left  to  the  providence  of  parties  when 
they  enter  into  that  relation  ;  but  which  can  be  met  by  the  provi- 
dence of  parties  when  they  enter  into  that  relation,  and  to  which 
inconvenience  they  expose  themselves  if  they  do  not  think  proper 
at  the  time  to  provide  against  it.  It  may  be  said,  in  this  case,  and 
truly  may  be  said,  in  ninety-nine  cases  out  of  a  hundred  of  a  similar 
sort,  if  they  arise,  that  this  is  a  surprise  upon  the  parties.  The 
true  answer  to  that  is,  that  I  believe  the  parties  never  thought  of 
it;  when  they  entered  into  this  marriage  they  entered  into  no 
contract  by  which  this  lady  was  to  take  one  penny  of  the  husband's 
property;  but  they  entered  into  a  contract  by  which  she  was  to 


76  1804.    H.  L.    2  COOP.  t.  COTT.  488—489.  [b.b. 


Lashlet  have  somewhat  more  than  two  thirds  of  her  own  property  converted 
Hoo.  "ito  land,  with  a  power  to  her  to  give  this  to  any  of  her  children 
that  deserved  best  of  her :  they  could  not  but  have  considered  that 
Mr.  Hog  must  die  somewhere ;  that  he  was  likely  to  die  in  England ; 
but  there  is  no  stipulation  that  she  shall  have  one  shilling  left  to 
her  :  she  takes  her  chance,  under  the  effect  of  the  marriage,  whether 
she  shall,  or  shall  not,  receive  anything,  even  upon  the  casualty 
of  the  husband  dying  intestate.  If  he  had  thought  proper  to  lay 
out  all  his  money  upon  land,  and  had  taken  the  caution  to  lay  it 
out  in  the  name  of  a  trustee,  instead  of  in  his  own  name,  she 

[  *489  ]  ^would  not  have  what  the  Scotch  call  terce,  and  we  call  dower  ;  on 
the  other  hand,  if  Mr.  Hog  had  that,  which  it  appears  he  had  for 
a  great  number  of  years,  a  very  strong  inclination  and  a  fixed 
purpose  to  reside  in  Scotland,  where  he  was  born»  and  to  die  there, 
one  should  think,  if  he  thought  proper  to  attend  to  this  subject 
with  caution,  he  would  have  asked  what  would  be  the  state  of  his 
wife  if  he  did  die  there.  But  the  truth  is,  that  parties  do  not  think 
upon  this  subject  when  they  enter  into  these  contracts ;  they  get  a 
bit  of  a  settlement  made,  and  very  important  interests  remain 
unattended  to.  But  I  think  it  appears  that  this  claim  could  not  be 
matter  of  much  surprise,  when  your  Lordships  come  to  see  how 
this  matter  was  regarded  by  men  of  business  in  Scotland  ;  because, 
though  this  lady  died  in  1760,  and  though  Mr.  Hog  unquestionably 
became  afterwards  a  domiciled  Scotchman,  having  realized  property 
in  land  in  that  country,  whenever  provisions  were  tendered  to  the 
other  children,  or  to  the  appellant  herself,  your  Lordships  observe 
the  persons  who  drew  those  instruments  thought  there  might  be 
at  least  some  colour  of  claim  under  their  mother's  decease ;  and 
that  circumstance,  that  there  might  be  that  colour  of  claim,  whilst 
it  contains  an  intimation  upon  the  point  at  law,  that  at  least  it 
was  doubted  by  the  lawyers  in  Scotland  whether  this  might  not  be 
supported,  is  also  a  material  circumstance,  in  another  respect,  that 
it  contains  a  strong  intimation  as  to  what  they  believed  to  be  the 
fact,  with  the  respect  to  the  domicile  of  the  father  at  the  decease 
of  the  mother.  Without  entering,  therefore,  into  a  great  variety 
of  very  nice  cases,  which  might  be  put,  and  which  might  be  all 
reasoned  down,  in  my  apprehension,  to  the  single  question, — Which 
is  the  principle  that  you  are  to  imply  from  the  contract  of  marriage ; 
whether  is  it  to  be  considered  that  the  rights  of  the  wife  must  vary 
with  the  rights  which  attach  upon  her  residence  in  different  places, 
and  that  her  right  to  succeed  to  her  husband  must  depend  upon 
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the  domicile  which  he  had  at  the  time  of  her  death,  if  she  is  dead,      Lashlbt 
or  at  the  time  of  his  death,  if  she  survived  him :  or,  on  the  other         hoo. 
hand,  that  the  locvs  cofUractus  matrimonii  is  to  regulate  the  dis- 
tribution of  the  property,  and,  through  all  the  changes  in  future 
life,  her  right  is  to  remain  unaltered  in  a  case  in  which  there  is  no 
express  contract  at  all  ? — it  does  appear  to  me  that  the  rule  we  have 
adopted  in  this  country  is  the  better  rule ;  and  therefore  I  shall 
presume  upon  that  part  of  the  case,  in  the  application  of  that 
principle,  to  submit  to  your  Lordships  the  propriety  of  altering  the 
interlocutors,  so  far  as  they  deny  Mrs.  Hog's  right  to  transmit  to 
her  next  of  kin,  she  predeceasing  *her  husband,  the  usual  share       [  *490  ] 
in  the  goods  of  that  hjisband. 

Earl  of  Rossltn:  1804. 

July  10. 

I  am  sorry  to  observe  that,  in  the  proceedings  of  the  Court  — 
below,  there  have  occurred,  in  my  opinion,  several  mistakes  in 
point  of  law,  particularly  in  that  interlocutor  which  finds  that  the 
circumstance  of  the  marriage  being  celebrated  in  England  can 
decide  upon  the  rights  of  succession  that  will  arise  to  the  wife  and 
children  of  that  marriage,  in  opposition  to  that  law  which,  by  the 
future  events  of  the  life  of  the  party,  may  be  the  law  of  the  land, 
to  operate  upon  his  property  at  the  time  of  his  death.  I  think 
there  are  many  errors  that  have  misled  the  judgment  of  the  Court 
upon  this  point.  In  the  first  place,  in  this  case  there  is  an  express 
contract, — and  I  have  no  conception,  in  point  of  law,  that  a  lawyer 
is  in  such  case  to  entertain  a  metaph^ical  idea  of  an  implied 
contract  arising  from  the  situation  in  which  the  parties  placed 
themselves  by  a  civil  act.  My  general  idea  of  law  is,  that  in  all 
cases  where  the  parties  make  an  express  contract,  that  includes  all 
consideration  of  an  implied  contract :  an  idea  of  an  implied  con- 
tract, in  all  cases  where  there  is  an  express  contract,  is  to  me  a 
solecism.  But,  supposing  there  had  been  no  legal  contract,  and 
you  were  to  determine  upon  the  situation  of  the  parties  upon  the 
mere  fact  of  a  marriage  celebrated  in  a  given  place,  they  had  no 
occasion  to  raise  an  implied  contract :  a  man  and  a  woman  are 
united  together ;  they  take  their  chance  of  the  future  fortunes  of 
each  other,  and  particularly  with  regard  to  the  wife,  who  may  have 
no  domicile  separate  from  the  domicile  of  her  husband :  she  must 
follow  the  *fortunes  of  her  husband,  wherever  they  happen  to  be  [  '^^i  ] 
placed,  and  must  take  her  chance  at  the  time  when  his  fortune 
falls  under  the  disposition  of  a  particular  law ;  therefore,  in  the 
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general  case,  there  is  no  foundation  for  that,  (and  I  am  sure  inj 
noble  and  learned  friend  will  see  the  application  of  this  observatioi 
in  almost  every  case  where  that  occurs,)  that  a  metaphysical  ides 
of  an  implied  contract  is  a  fallacious  idea,  substituting  an  imaginarj 
idea,  not  applicable  to  the  actual  situation  and  relation  of  th< 
parties.  With  respect  to  the  claim  of  the  appellant  in  right  of  th^ 
mother  to  that  share  of  the  estate  which  the  law  of  Scotland  gives 
under  the  name,  not  very  properly  applied,  of  jus  reUcta,  I  am  oi 
opinion,  with  the  noble  and  learned  lord,  that  the  interlocutoi 
ought  to  be  reversed. 


1846. 

Dee.  14,  17, 

23. 

Bolls  CouH. 

Lord 

Langdale, 

M.R. 

[1] 


[•2] 


COLMAN  V.  The  EASTEKN   COUNTIES  KAILWAY 
COMPANY  (1). 

(10  Beav.  1—19 ;  S.  C.  4  Eail.  Cas.  513 ;  16  L.  J.  Ch.  73 ;  11  Jur.  74.) 

Observations  as  to  the  extent  of  the  powers  given  by  Eailway  Acts. 

The  Directors  of  a  Bailway  Company,  for  the  purpose  of  increasing  the 
traffic,  proposed  to  guarantee  certain  profits,  and  secure  the  capital  of  an 
intended  Steam- Packet  Company,  who  were  to  act  in  connection  with  the 
railway. 

Held,  first,  that  such  a  transaction  was  not  within  their  powers,  and  they 
were  restrained  by  injunction. 

Held,  secondly,  that  in  such  a  case,  one  of  the  shareholders  in  the  Bailway 
Company  was  entitled  to  sue,  ' '  on-  behalf  of  himself  and  all  the  other  share- 
holders, except  the  Directors,"  who  were  defendants,  although  some  of  the 
shareholders  had  taken  shares  in  the  Steam-Packet  Company. 

A  plaintifP  filed  a  bill  on  behalf  of  himself  and  other  shareholders  in  a 
Eailway  Company,  to  restrain  the  Directors  committing  a  breach  of  trust. 
It  appeared  that  he  was  suing  at  the  instigation  of  another  rival  Company. 
Held,  that  this  circumstance  was  not,  of  itself,  sufficieut  to  prevent  him 
obtaining  a  special  injunction  on  the  merits  of  his  case. 

This  was  a  motion  to  dissolve  a  special  injunction  under  the 
following  circumstances : 

Under  the  powers  contained  in  their  Acts  of  Parliament  (2),  the 
Eastern  Counties  Railway  Company  and  *the  Eastern  Union 
Eailway  Company  had  formed  a  railroad  from  London  to  Manning- 
tree,  a  place  within  ten  miles  of  the  port  of  Harwich,  The 
Directors  of  these  Companies  conceived  that  it  would  add  to  the 
traffic  and  profits  of  the  railway,  if  a  Steam-Packet  Company  could 
be  formed,  communicating  between  Harwich  and  the  northern  ports 

(1)  Att'Gen,  v.  G,  E,  li.  Co,  (1880)  71  L.  T.  855.— C.  A. 

5  App.  Cas.  473,  49  L.  J.  Ch.  545,  42  (2)  6  &  7  Will.  IV.  c.  cvi.,  local  and 

L.  T.  810 ;   Foster  v.  L,  C.  &  />.  Ry.  personal. 
[1895]  1  Q.  B.  711,  64  L.  J.  Q.  B.  65, 
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of  Europe,  and  they  accordingly  took  proceedings  for  the  establish- 
ment of  such  a  Company. 

A  prospectus  was  issaed,  and  a  deed  of  settlement  prepared, 
whereby  it  was  proposed,  that  the  shares  in  the  projected  Com- 
pany, called  "The  Harwich  Steam-Packet  Company,"  should 
be  offered  to  the  shareholders  in  the  above-mentioned  Railway 
Companies. 

The  Bailway  Companies  intended  to  guarantee  to  the  share- 
holders in  the  Steam-Packet  Company  a  dividend  of  5  per  cent, 
per  annum,  upon  their  paid  up  capital,  until  the  dissolution  of  the 
Steam-Packet  Company ;  and  that,  upon  the  dissolution,  the  whole 
paid  up  capital  should  be  paid  by  the  Bailway  Companies  to  the 
shareholders  of  the  Steam-Packet  Company,  in  exchange  for  a 
transfer  of  their  assets  and  property. 

The  plaintiff,  a  shareholder  in  the  Eastern  Counties  Bailway 
Company,  objected  to  this,  and  to  prevent  it,  he  instituted  this  suit, 
on  behalf  of  himself,  and  all  other  proprietors  of  shares  in  that 
Company  (except  the  defendants)  who  should  come  in  and  con- 
tribute to  the  expenses  of  this  suit,  against  the  Company  and  all 
the  Directors. 

The  bill,  after  alleging  a  case  to  the  above  effect,  stated,  that  in 
October,  1846,  the  plaintiff  called  upon  the  Secretary  to  enquire 
into  the  nature  of  the  arrangement  between  the  Companies,  and 
was  informed  that  *the  proposed  arrangement  was  of  this  nature  : 
that  passengers  should  be  conveyed  from  London  to  Botterdam,  &c. 
for  certain  fixed  fares,  and  that  if  it  should  be  found  necessary  that 
the  whole  of  those  fares  should  be  paid  over  to  the  Steam-Packet 
Company,  in  order  to  declare  a  dividend  of  5  per  cent.,  the  Bailway 
Company  would  pay  the  whole  amount  received  for  the  fares  to  the 
Steam-Packet  Company. 

The  bill  also  stated,  that  many  of  the  proprietors  of  shares  in  the 
Eastern  Counties  Bailway  Company  had  declined  to  take  any  share 
in  the  Steam-Packet  Company,  and  had  altogether  disapproved  of 
the  proposed  arrangement  between  the  Bailway  Company  and  the 
Steam-Packet  Company ;  but  that  several  proprietors  of  shares  in 
the  Eastern  Counties  Bailway  Company,  upon  the  faith  of  the 
proposed  guarantee,  had  accepted  the  shares  allotted  to  them,  and 
had  paid  the  deposits  thereon. 

The  bill  stated,  that  no  contract  or  agreement  had  at  present 
been  entered  into  with  the  Harwich  Steam-Packet  Company,  under 
the  common  seal  of  the  Eastern  Counties  Bailway  Company,  or  in 
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any  other  manner,  sufficient  to  render  an  agreement  or  contract 
legally  binding  upon  the  said  Railway  Companies. 

The  bill  prayed  a  declaration,  that  it  would  be  a  breach  of 
trust  on  the  part  of  the  Directors  of  the  Eastern  Counties  Bailway 
Company  to  enter  into  any  contract,  &c.,  on  behalf  of  the  Eastern 
Counties  Bailway  Company  to  guarantee  to  the  Harwich -Steam- 
Packet  Company  any  dividend  on  their  capital,  or  the  repayment  of 
the  said  capital  in  case  of  the  dissolution  of  the  Steam-Packet 
Company,  or  to  apply  any  funds  of  the  Railway  Company  in 
making  any  payment  to  the  Steam-Packet  Company,  for  any  of  the 
^purposes  aforesaid ;  and  that  it  might  also  be  declared,  that  the 
Directors  of  the  Railway  Company  were  not  authorised  to  make 
any  reduction  from  their  usual  tolls,  &c.,  in  favour  of  any  persons 
or  goods  conveyed  to  or  from  Harwich  by  any  steam  packet 
belonging  to  the  said  Steam-Packet  Company ;  and  that  the 
Directors  of  the  Eastern  Counties  Railway  Company  might  be 
restrained  by  injunction  from  entering  into  such  proposed  arrange- 
ment, or  any  such  contract,  agreement,  or  undertaking  as 
aforesaid,  &c. 

On  the  19th  of  November,  1846,  a  special  injunction  was  granted 
ex  parley  by  the  Master  of  the  Rolls,  to  restrain  the  defendants, 
the  Directors,  until  the  26th  of  November,  from  entering  into  the 
proposed  arrangement  with  the  Steam-Packet  Company,  or  any 
such  contract,  agreement,  or  undertaking  as  was  mentioned  in 
the  bill. 

This  injunction  was  afterwards  continued  till  the  14th  of 
December,  when  the  case  was  argued  before  the  Master  of  the 
Rolls,  upon  a  motion  and  a  cross-motion :  the  defendants  moving 
to  dissolve  the  injunction,  and  the  plaintiff  moving  to  continue  it. 

In  support  of  the  motion  to  dissolve  the  injunction,  an  affidavit 
was  sworn  by  Mr.  Roney,  the  Secretary  of  the  Eastern  Counties 
Railway  Company,  stating,  that  it  was  the  general  practice  for 
Railway  Companies  to  agree  with  the  proprietors  of  coaches, 
omnibuses,  and  other  vehicles  for  the  conveyance  of  passengers 
and  goods  between  the  various  stations  on  the  railways  and 
adjoining  places,  with  a  view  to  increase  the  traffic  on  the  railways, 
and  that  the  Railway  Companies  usually  guaranteed  to  the  pro- 
prietors of  the  coaches  or  omnibuses  a  percentage  of  at  least  6L  per 
cent.,  and  indemnified  them  *  against  loss  in  the  use  of  their 
vehicles;  that  he  believed  the  proposed  arrangement  with  the 
Harwich  Steam-Packet  Company  would  be  very  beneficial  to  the 
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Bail  way  Company ;  that  the  arrangement  had  not  been  agreed  to  by 
the  shareholders  in  the  Bailway  Company,  nor  had  it  been  discussed 
at  any  meeting  of  their  shareholders  called  for  that  purpose ;  and 
that  there  were  more  than  8,000  shareholders  in  the  Eastern 
Counties  Bailway  Company. 

He  further  stated  that  the  plaintiff  was  a  wharfinger,  and  in  that 
capacity  was  an  agent  of  the  General  Steam  Navigation  Company, 
and  that  his  solicitors  in  this  suit  were  the  solicitors  of  that  Com- 
pany ;  and  that  the  deponent  believed,  that  the  bill  had  been  filed 
and  the  injunction  obtained,  at  the  instigation  and  request  of  the 
General  Steam  Navigation  Company,  who  feared  that  their  interests 
would  be  injuriously  affected  by  the  establishment  of  the  Harwich 
Steam-Packet  Company,  and  not  for  the  purpose  of  protecting  the 
interests  of  the  shareholders  in  the  Bailway  Company;  that  a 
special  general  meeting  of  the  shareholders  in  the  Eastern  Counties 
Bailway  Company  had  been  held  on  the  12th  of  November,  1846, 
and  that  the  Chairman  of  the  Company  had  then  stated,  that 
nothing  would  be  done  to  bind  the  shareholders  of  the  Bailway 
Company  to  any  arrangement  with  the  Steam-Packet  Company, 
until  such  arrangement  should  have  been  approved  at  a  special 
general  meeting  convened  for  that  purpose  ;  and  that  the  Directors 
had  not,  nor  ever  had,  any  intention  of  entering  into  any  such 
contract  without  the  sanction  of  their  shareholders.  This  affidavit 
was  not  contradicted. 
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Mr.  Kinder sley  and  Mr.  Grove,  on  behalf  of  the  defendants, 
resisted  the  injunction  on  three  grounds :  *first,  on  the  merits ; 
secondly,  because  the  bill  was  not  properly  framed ;  and,  thirdly, 
on  the  ground  that  the  plaintiff,  having  lent  himself  to  the  views 
of  a  rival  Company,  was  under  a  personal  disability.     *     *     ♦ 


[•«] 


Mr.  Turner^  Mr.  Roupell,  and  Mr.  TweUs  for  the  plaintiff : 

♦  *  The  powers  given  by  the  Legislature  to  Companies,  are 
given  between  the  public  and  the  Company  ;  and  Lord  Cottenham 
has,  on  several  occasions,  stated,  that  such  Companies  are  to  be 
strictly  confined  to  the  powers  thus  given  them  by  their  Acts.  It  is 
therefore  incumbent  on  the  defendants  to  show,  that  their  Act  gives 
them  either  express  or  implied  powers  of  carrying  into  effect  their 
projected  arrangement.  Express  power  they  have  none ;  and  the 
special  powers  given  by  the  208th  section  to  contract  with  other 
railways,  excludes  the  notion  that  more  extensive  powers  are  to  be 
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implied.  Again,  the  186th  section  expressly  prohibits  them  from 
making  any  reduction  either  directly  or  indirectly,  partially  or  in 
favour  of  any  particular  person  or  Company ;  and  this  is  what  is 
proposed.  It  would  be  contrary  to  the  policy  of  the  law  to  allow 
extensive  powers  given  to  combinations  of  numerous  individuals 
and  great  capital  for  certain  purposes,  to  be  diverted,  without  the 
sanction  of  the  Legislature,  towards  a  perfectly  different  object. 

Secondly.  The  pleadings  in  this  cause  are  properly  framed.  It 
is  not  necessary  to  make  all  the  shareholders  parties  in  such  a  case 
as  this :  [Richardson  v.  HastingB  (i) ;  Wallworth  v.  HoU  (2)].  One 
proprietor  may  sue  on  behalf,  &c.,  to  recover  back  monies  wrong- 
fully diverted  from  the  partnership  (s),  it  must  be  equally  competent 
for  one  to  sue,  in  the  same  form,  to  prevent  its  improper  application. 
The  Directors  sufficiently  represent  the  dissentients. 

Thirdly.  It  is  said  that  the  plaintiff  sues  at  the  instigation  of 
the  General  Steam  Navigation  Company ;  but  the  Court  looks  to 
the  rights  and  not  to  the  motives  of  parties;  and  there  is  no 
allegation  that  he  is  not  suing  for  his  own  benefit.  Though  he  may 
be  instigated  by  others  to  assert  his  right,  and  being  unable,  with 
his  individual  means,  to  do  so  against  so  powerful  a  body  as  a 
Bailway  Company,  be  availing  himself  of  their  assistance,  still  that 
furnishes  no  reason  for  depriving  him  of  his  rights,  or  for  placing 
him  beyond  the  protection  of  the  law. 

Mr.  Kinderslepf  in  reply. 

Dec^       The  Master  op  the  Rolls  : 

This  is  a  motion  to  dissolve  an  ex  parte  injunction,  restraining 
the  defendants  from  entering  into  a  particular  agreement  with  a 
Company  called  the  Harwich  Steam-Packet  Company. 

Three  reasons  have  been  offered  for  dissolving  the  injunction. 
One  is  personal  to  the  plaintiff :  and  as  to  this,  I  am  of  opinion, 
looking  at  the  affidavit  of  Mr.  Boney,  that  there  is  not  sufficient 
ground  to  say  that  the  plaintiff  has  not  a  right  to  sue  and  ask  for 
an  injunction,  if  the  merits  of  his  case  entitle  him  to  one. 
[  IS  ]  The  next  objection  is  as  to  the  form  of*  the  pleadings  ;  and  I  do 

not  think  I  should  be  right  in  coming  to  a  conclusion  upon  it, 
without  carefully  examining  the  frame  of  the  record. 

The  third  ground  is  upon  the  merits  ;  and  I  think,  after  the  full 


(1)  64  R.  R.  36  (7  Beav.  323). 

(2)  48  R.  R.  1 87  (4  My.  &  Cr.  p.  635.) 


(3)  See  Hichens  v.  Cotigrevt,  32  R.  B. 
173  (4Ru88.  562). 
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discussion  the  matter  has  undergone,  and  considering  the  great 
and  extensive  importance  of  the  principle  involved  in  it,  that 
I  ought  not  to  abstain  from  at  once  giving  my  opinion  upon  the 
point. 

There  are  four  parties  to  be  considered :  the  plaintiff,  the  defen- 
dants the  Eastern  Counties  Bailway  Company,  the  Eastern  Union 
Railway  Company,  and  a  Company,  or  proposed  Company,  called 
the  Harwich  Steam-Packet  Company.  The  plaintiff  is  a  share- 
holder in  the  Eastern  Counties  Bailway  Company,  and  has  no 
interest  whatever  except  in  that  Company,  and  he  is  exposed  to  no 
liability  except  such  as  maybe  incurred  in  properly  carrying  on  the 
business  of  that  Company. 

I  think  it  right  to  observe,  that  Companies  of  this  kind,  possess- 
ing most  extensive  powers,  have  so  recently  been  introduced  into 
this  country,  that  neither  the  Legislature  nor  courts  of  justice  have 
been  yet  able  to  understand  all  the  different  lights  in  which  their 
transactions  ought  properly  to  be  viewed.  We  must,  however, 
adhere  to  ancient  general  and  settled  principles,  so  far  as  they  can 
'be  applied  to  great  combinations  and  Companies  of  this  kind. 

Joint-stock  Companies  have  funds  so  extremely  large,  and  exer- 
cise powers  so  extensive  and  so  materially  affecting  the  rights  and 
interests  of  other  persons  and  the  '''rights  which  the  public  or  the 
subjects  of  her  Majesty  have  been  accustomed  to  enjoy  under  the 
protection  of  the  laws  established  in  this  kingdom,  that  to  look  upon 
a  Bailway  Company  in  the  light  of  a  common  partnership,  and  as 
subject  to  no  greater  vigilance  than  common  partnerships  are, 
would,  I  think,  be  greatly  to  mistake  the  functions  which  they 
perform,  and  the  powers  which  they  exercise  of  interference,  not 
only  with  the  public  but  with  the  private  rights  of  all  individuals 
in  this  realm.  We  are  to  look  upon  those  powers  as  given  to  them, 
in  consideration  of  a  benefit  which,  notwithstanding  all  other 
sacrifices,  it  is  to  be  presumed  and  hoped,  on  the  whole,  will  be 
obtained  by  the  public.  But  it  being  the  interest  of  the  public  to 
protect  the  private  rights  of  all  individuals,  and  to  defend  them 
from  all  liabilities  beyond  those  necessarily  occasioned  by  the 
powers  given  by  the  several  Acts,  those  powers  must  always  be 
carefully  looked  to ;  and  I  am  clearly  of  opinion,  that  the  powers 
which  are  given  by  an  Act  of  Parliament,  like  that  now  in  question, 
extend  no  farther  than  is  expressly  stated  in  the  Act,  or  is 
necessarily  and  properly  required  for  carrying  into  effect  the 
undertaking  and  works  which  the  Act  has  expressly  sanctioned. 

6—2 


COLIIAN 

L*. 

Bastbbn 
countibs 
Railway 
Company. 


[•14] 


84 


1846.    CH.    10  BEAV.  14—16. 


[r.b. 


GOT.MAN 

Eastern 
couvtibs 
Railway 
Company. 


[•16] 


[•16] 


How  far  those  powers,  which  are  neoessarily  or  properly  to  be 
exercised  for  the  purposes  intended  by  the  Act  extend,  may  very 
often  be  a  subject  of  great  difficulty.  We  cannot  always  ascertain 
what  they  are.  Ample  powers  are  given  for  the  purpose  of  con- 
structing and  maintaining  the  railway,  and  for  doing  all  those 
things  required  for  its  proper  use  when  made ;  but  I  apprehend, 
that  it  has  nowhere  been  stated,  that  a  Bailway  Company,  as  such, 
has  power  to  enter  into  all  sorts  of  other  transactions.  Indeed,  it 
has  been  very  properly  admitted,  that  Bailway  Companies  have  no 
right  to  enter  into  new  trades  or  businesses  not  pointed  out  by  their 
Acts ;  but  it  has  been  contended,  that  they  have  a  right  *to  pledge, 
without  limit,  the  funds  of  the  Company  for  the  encouragement  of 
other  transactions,  however  various  and  extensive,  provided  the 
object  of  that  liability  is  to  increase  the  traffic  upon  the  railway, 
and  thereby  to  increase  the  profit  to  the  shareholders.  There  is, 
however,  no  authority  for  anything  of  that  kind. 

It  has  been  stated,  that  these  things,  to  a  small  extent,  have 
frequently  been  done  since  the  establishment  of  railways ;  but 
unless  the  acts  so  done  can  be  proved  to  be  in  conformity  with  the 
powers  given  by  the  special  Acts  of  Parliament,  under  which  those 
acts  are  done,  they  furnish  no  authority  whatever.  To  suppose 
that  the  acquiescence  of  railway  shareholders,  for  the  last  fifteen 
years,  in  any  transaction  conducted  by  a  Bailway  Company,  is  any 
evidence  whatever  of  their  having  a  lawful  right  to  enter  into  it,  is» 
I  think,  wholly  to  forget  the  sort  of  frenzy  which,  during  that 
period,  the  country  has  been  in.  There  has  been  no  project,  how- 
ever wild,  which  has  not  been  encouraged  by  some  one  or  more  of 
these  Companies  :  there  has  been  no  project,  however  wild,  in  which 
the  shareholders  have  not  acquiesced,  either  from  cupidity,  hoping 
to  gain  extraordinary  profits,  beyond  their  first  anticipations,  or 
from  the  terror  of  entering  into  a  contest  with  a  combination  of 
persons  so  powerful  as  a  Bailway  Company.  I  must,  in  the  absence 
of  any  legal  decision,  say,  that  I  consider  that  the  acquiescence  of 
the  shareholders  in  such  transactions,  affords  no  ground  whatever 
for  the  presumption  of  their  legality. 

I  am  far  from  saying,  that  that  which  is  here  proposed  to  be  done 
might  not  be  profitable  to  this  Company,  or  that  it  might  not  be  a 
public  advantage.  I  am  far  from  expressing  an  opinion,  that  the 
establishment  of  a  Steam-Packet  Company  at  Harwich,  communi- 
cating ♦with  this  railway,  might  be  not  only  of  public,  but  of 
national,  importance,  or  that  it  might  not  be  proper  to  give  this^ 
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Company  authority  to  do  that  which  they  are  now  attempting  to 
do,  as  it  seems  to  me,  without  authority :  I  mean  to  express  no 
opinion  as  to  this. 

What  they  are  doing  is  this :  under  the  powers  of  this  Act  of 
Parliament  enabling  them  to  do  what  is  required,  for  the  con- 
struction, maintenance,  and  proper  and  convenient  use  of  this 
railway,  they  are  proposing  to  pledge  the  funds  of  this  Company, 
to  support  the  proposed  Harwich  Steam- Packet  Company,  to  the 
extent  of  150,0002.  or  even  800,0002.  The  agreement  is  of  this 
nature :  a  proposition  is  made  to  certain  individuals,  to  establish  a 
Steam-Packet  Company  from  Harwich  to  the  northern  ports,  and 
the  Directors  say,  we  will  do  all  that  we  can  to  encourage  the  share- 
holders in  the  Bailway  Company  to  become  shareholders  in  the 
Steam-Packet  Company.  This  might  be  a  very  legitimate  and 
proper  mode  of  encouragement,  because  it  would  be  done  at  the 
expense  and  risk  of  each  individual,  who  makes  his  own  choice, 
whether  he  will  incur  any  liability.  But  besides  this,  the  Directors 
of  the  Bailway  Company  propose,  whatever  may  be  the  success  of 
the  Steam-Packet  Company,  and  even  if  it  should  fail,  to  secure  to 
the  subscribers  to  the  Steam-Packet  Company  interest  to  the  extent 
of  5Z.  per  cent,  upon  the  capital  out  of  the  funds  of  the  Bailway 
Company;  and,  moreover,  if  the  Steam-Packet  Company  should 
fail  altogether,  so  that  it  would  be  proper  to  put  an  end  to  it, 
the  Directors  of  the  Bailway  Company  propose, — that  the  funds 
of  the  Bailway  Company  shall  be  pledged  to  pay  back  to  every 
subscriber  to  the  Steam-Boat  Company  the  full  amount  of  his 
subscription. 

It  is  not  proposed  that  the  Bailway  Company  should  directly, 
and  by  their  own  Directors,  engage  in  the  *  Steam- Packet  Company, 
and  carry  on  that  trade ;  but  only  that  they  should  impose  on  the 
Bailway  Company,  the  whole  risk  and  liability  not  only  of  paying 
interest  at  the  rate  of  51.  per  cent.,  but  if  the  transaction  should 
turn  out  an  unprofitable  one,  of  making  good  to  every  shareholder 
the  full  amount  which  he  has  paid.  Is  there  any  thing  in  this  Act 
of  Parliament  sanctioning  such  a  course  of  proceeding  ?  Do  the 
powers  to  construct,  maintain,  regulate  the  traffic,  and  to  do  all 
that  is  necessary  for  the  purpose  of  carrying  on  and  working  the 
railroad,  imply  that  the  Directors  are  to  be  at  liberty  to  pledge  the 
funds  of  the  Company  for  a  completely  different  transaction,  in  the 
hope  that  it  may  turn  out  a  profitable  one,  and  by  being  itself 
profitable,  add  to  the  profits  of  the  Bailway  Company?     Surely 
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there  is  nothing  in  the  powers  given  by  this  Act  of  Parliament 
which  can  authorise  that. 

It  has  been  argued,  that  I  must  either  allow  this  to  be  done,  or 
that  I  must  hold  that  nothing  can  be  done  that  is  at  all  out  of  the 
express  words  of  the  Act  of  Parliament.  Now  I  shall  remain  of 
opinion,  until  it  has  been  decided  otherwise  by  higher  authority, 
that  this  is  not  within  the  powers  given  by  the  Act  of  Parliament ; 
and  when  another  and  a  different  case  is  brought  before  the  Coart, 
it  will  be  judged  of  by  the  circumstances  which  attend  it.  But  I 
must  say  that,  in  my  opinion,  to  pledge  the  funds  of  this  Company 
for  the  purpose  of  supporting  another  Company  engaged  in  a 
hazardous  speculation,  is  a  thing  which,  according  to  the  terms  of 
this  Act  of  Parliament,  they  have  not  a  right  to  do.  At  the  same 
time,  I  am  far  from  saying,  that  there  may  not  be  many  small 
things,  perhaps  small  excesses  of  authority,  which  are  obviously  so 
beneficial,  that  the  shareholders  would  all  acquiesce  in  them,  and 
never  think  of  complaining  of  them.  It  does  not,  therefore,  follow, 
that  they  cannot  *do  the  least  thing  not  expressly  mentioned  in  the 
Act.  I  believe  they  have  the  power  to  do  all  such  things  as  are 
necessary  and  proper  for  the  purpose  of  carrying  out  the  intention 
of  the  Act  of  Parliament,  and  they  have  no  power  of  doing  any 
thing  beyond  it. 

I  do  not  now  intend  to  enter  into  a  discussion  of  how  far  such  a 
proceeding  is  affected  by  the  principles  of  public  policy ;  but  this 
may  be  observed,  that  if  there  is  any  one  thing  more  desirable  than 
another,  after  providing  for  the  safety  of  all  persons  travelling 
upon  railways,  it  is  this,  that  the  property  of  Railway  Companies 
should  be  itself  safe ;  that  a  railway  investment  should  not  be 
considered  a  wild  speculation,  exposing  those  engaged  in  it  to  all 
sorts  of  risks,  whether  they  intended  it  or  not.  Considering  the 
vast  property  which  is  now  invested  in  railways,  and  how  easily  it  is 
transferable,  perhaps  one  of  the  best  things  that  could  happen  to 
them  would  be,  that  the  investment  should  be  of  such  a  safe  nature, 
that  prudent  persons  might,  without  improper  hazard,  invest  their 
monies  in  it.  Quite  sure  am  I,  that  nothing  of  that  kind  can  be 
approached,  if  Railway  Companies  should  be  at  liberty  to  pledge 
their  funds  in  support  of  any  plausible  speculations,  not  authorised 
by  their  legal  powers,  and  which  might,  very  possibly,  to  say 
the  least,  lead  to  extraordinary  losses  on  the  part  of  the  Railway 
Company. 

I  repeat,  as  I  said  at  first,  that  I  consider  this  to  be  a  question  of 
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great  importance,  not  merely  to  the  Bailway  Companies  who  claim 
these  powers,  but  to  the  public,  in  a  greater  variety  of  ways  than  it 
is  necessary  for  me  to  point  out  upon  this  occasion.  I  say,  there- 
fore, that,  subject  to  the  examination  which  I  shall  feel  it  my  duty 
to  give  to  the  pleadings,  I  shall  not  dissolve  *this  injunction.  If  I 
find  that  the  pleadings  are  improperly  framed,  then  I  think  the 
objection  ought  to  be  brought  forward  in  another  form,  namely,  by 
demurrer. 
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The  Mastbb  of  the  Bolls  stated  that  he  had  examined  the  bill, 
and  was  of  opinion  that  it  had  been  properly  framed,  and  that  the 
injunction  must  be  continued. 


Dec,  23. 


WILLES  V.  DOUGLAS  (1). 

(10  Beav.  47—50;  8.  C.  11  Jur.  702.) 

Qift  in  troflt  to  be  equally  divided  between  A.,  B.,  and  C,  separate  from 
*'  their  *'  husbands,  and  for  "  their  "  sole  use,  and  at  **  their  "  decease,  to 
be dirided  amongst  ** their"  daughters:  Held,  that  A.,  B.,  and  C.  each 
took  one-third  for  life  with  remainder  as  to  her  one-third,  to  her  daughters. 

The  testatrix  gave  the  remainder  of  her  funded  property,  after 
the  legacies  were  discharged,  and  at  the  decease  of  her  sister,  to 
Francis  Willes  and  Charles  Johnson,  upon  the  following  trusts: 
*'In  trust,  to  be  equally  divided  between  my  first  cousins  Mary 
Johnson,  Charlotte  Lovell,  and  Lucy  Atty,  the  interest  arising 
therefrom  to  be  received  by  the  said  Francis  Willes  and  Charles 
Johnson,  the  trustees  for  the  same,  and  equally  divided,  share  and 
fihare  alike,  between  the  said  Mary  Johnson,  Charlotte  Lovell,  and 
Lucy  Atty,  separate  from  and  distinct  from  their  said  husbands, 
and  for  their  sole  use ;  and  at  their  decease,  to  be  divided  amongst 
their  daughters." 

The  testatrix  died  in  1825  ;  her  sister,  the  tenant  for  life,  died  in 
1880;  Mrs.  Johnson  died  in  1848;  and  the  other  two  cousins, 
Mrs.  Lovell  and  Mrs.  Atty,  were  still  living. 

The  three  cousins  had  daughters,  all  of  whom  were  bom  in  the 
life  of  the  testatrix. 

Upon  the  death  of  Mrs.  Johnson,  a  question  arose  how  the  fund 
was  to  be  distributed  for  the  future. 


1840. 
Dee,  8. 

1847. 
Jan.  29. 

Bolls  Qmrt, 

Lord 

Lanodale, 

M.R. 

[47] 


(1)  In   rt  Hutchimon'M  Tru$U  (1882)   21   Ch.  D.  811,  51  L.  J.  Ch.  924,  47 
L.  T.  57.1. 
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WiLLBB  Mr.    Kindersley    and    Mr.    Glasse,    for    the    plaintiffs,    the 

Douglas,     executors. 

Mr.  Hodgson  and  Mr.  J.  Baily,  for  Mrs.  Lovell,  claimed  to  be 
entitled  to  a  moiety  of  the  dividends,  on  the  groand  that  the 
interest  was,  in  effect,  given  to  the  coasins  ''  equally  "  as  tenants 
in  common,  and  to  the  survivors  and  survivor  of  them  in  the 
[  *^s  ]  nature  *of  cross  remainders  :  Ashley  v.  Ashley  (i).  They  argued 
that,  as  the  fund  was  to  be  kept  together  in  the  hands  of  the 
trustees,  in  mass,  until ''  their  "  deaths,  that  is,  of  all  the  cousins, 
there  could  be  no  division  until  that  period.  [On  this  point  they 
also  cited  Malcolm  v.  Martin  (2)  and  Pearce  v.  Edmeades  (8).l 

Mr.  FoUetU  for  Mrs.  Atty,  supported  the  same  construction, 
and  referred  to  Tuckerman  v.  Jeffer'xes  (4),  where  there  was  a  devise 
[  *49  ]  to  Jane  and  to  Elizabeth,  '*  to  be  equally  ^divided  between  them, 
during  their  natural  lives,  and  after  the  deceases  of  the  said  Jane 
and  Elizabeth,  to  the  right  heirs  of  Jane  for  ever."  It  was  held, 
that  Jane  and  Elizabeth  were  joint  tenants,  notwithstanding  the 
words  ''  equally  to  be  divided  between  them." 

Mr.  RoupeU,  Mr.  Willcock,  Mr.  T.  H.  Hall,  Mr.  Cory, 
Mr.  Purvis,  Mr.  Marshall,  Mr.  Bortaii,  Mr.  Turner,  Mr.  Campbell, 
Mr.  Teed,  Mr.  Piggott,  and  Mr.  S.  James,  commented  on  the  cases 
cited,  and  argued  that  the  cousins  took  as  tenants  in  common  for 
life,  with  remainder  as  to  one-third,  on  their  respective  deaths,  to 
their  daughters.  They  cited  Campbell  v.  Brownrigg  (5),  to  show 
that  there  would  be  no  intestacy  in  case  of  there  being  no 
daughter  of  a  cousin,  but  that  the  shares  would  go  to  her 
representatives. 

Mr.  J.  Baily,  in  reply. 

The  Master  of  the  Bolls: 

The  will  is  carelessly  expressed,  but  is  capable  of  a  rational 
construction. 

It  is  admitted  that  the  testatrix  has,  in  the  first  instance,  given 
the  property  to  the  three  cousins  absolutely  as  tenants  in 
common,  but  that  this  absolute  interest  is  afterwards  cut  down  by 
the  subsequent  gift  to  their  daughters.    It  is  to  be  observed,  that 

(1)  38  E,  B.  139  (6  Sim.  358).  246). 

(2)  3  Br.  C.  C.  60.  (4)  4  Bac.  Abr.  467. 

(3)  51  E.  E.  369  (3  Y.  &  C.  (Ex.  Eq.)  (5)  60  E.  E.  390  (1  Ph.  301). 
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in  this  bequest,  the  testatrix  has  used  the  word  **  their  "  on  four 
several  occasions.  She  gives  this  property  to  these  three  ladies 
separate  from  "  their "  husbands,  for  "  their "  sole  use,  and  at 
"  their  "  deaths  to  "  their  "  daughters. 

In  the  first  instance  of  the  use  of  the  word  '*  their,"  namely, 
separate  from  "  their  "  husbands,  it  clearly  means  **  their  several 
and  respective "  husbands.  It  would  be  absurd  to  treat  the 
expression  as  referring  to  the  class  of  husbands,  or  to  declare 
that  the  share  of  one  lady  was  to  be  independent  of  her  sisters' 
husbands. 

Again,  the  property  being  given  to  them  as  tenants  in  common, 
the  words  "  for  their  use  "  must  mean  "  their  respective  "  use. 

Thirdly,  **  at  their  decease  "  cannot  mean  the  cotemporaneous 
death  of  all,  but  the  deaths  of  each  respectively. 

If  this  be  so,  are  we  to  give  to  the  word  "their"  a  different 
meaning  when  used  on  the  fourth  occasion?  I  think  not,  and 
that  the  expression  '*  their  daughters '"  means  their  respective 
daughters.  So  that,  on  the  whole,  isach  cousin  takes  one-third  for 
life,  with  remainder  to  her  daughters. 

Decrbe. — **  Declare  one-third  of  the  funded  property  of  the 
testatrix  is  divisible  amongst  the  daughters  of  Mary  Johnson, 
deceased." 


WlLLES 
DOUOLAS. 


[60] 


REYNELL  v.  8PRYE(l). 

(10  Beav.  61—57 ;  S.  C.  11  Beav.  618—619;  16  L.  J.  Ch.  117.) 

The  title  of  E.  to  an  estate  having  been  discovered  by  B.,  E.  agreed  to 
give  B.,  a  moiety  of  the  estates  for  his  exertions,  &c.,  and  B.  was  to  pro- 
secute the  claim  at  his  own  risk.  B.,  through  his  solicitor,  afterwards  took 
the  opinion  of  counsel  upon  the  case,  and  instituted  a  suit  of  R.  v.  E,  in  the 
name  of  B.,  under  a  power  of  attorney  given  by  R.  for  that  purpose :  Held, 
in  a  suit  by  E.  to  set  aside  the  transaction,  that  B.  was  bound  to  produce 
the  opinion,  and  the  documents  in  B.  v.  R.  for  E.'s  inspection,  the  same  not 
being  privileged. 

In  the  same  case,  B.,  wishing  to  purchase  the  remaining  moiety,  procured 
his  solicitor  to  write  him  a  letter  to  show  to  E.,  and  calculated  to  induce 
him  to  sell.  E.  agreed  to  seU :  Held,  in  a  suit  to  set  aside  the  sale,  that  the 
letter  was  not  a  privileged  comnmnication. 

This  was  a  motion  for  the  production  of  documents. 
It  appeared,  that,  in  1848,  the  defendant  Sprye  had,  by  some 
means  or  other,  discovered  that  the  plaintiff  Beynell  was  entitled 


(1)  In  re  Postlethwaite  a887)  35 
Ch.  D.  722,  56  L.  J.  Ch.  1077.  56  L.  T. 
733;    The  Queen    v.    Cox    (1884)    14 


Q.  B.  D.  153;  Williamd  v  Qaehrada 
Railway  Land  and  Copper  Co,  [1895] 
2  Ch.  751,  65  L.  J.  Ch.  68,  73  L.  T.  397. 


1846. 
Dec,  17. 

1848. 
Aug,  6,  7. 

RoiU  OmH. 

Lord 

Lanodalb, 

M.R. 

[51] 
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Reynbll  in  reversion  to  a  considerable  estate,  under  the  altimate  limitation 
Spryb.  ^^  ^  ^ill  of  a  person  of  the  same  name.  In  this  matter,  Sprye  had 
consulted  a  solicitor  named  Young. 

A  negotiation  was  entered  into  between  the  defendant  Sprye  and 
the  plaintifif,  for  imparting  the  particulars  of  the  discovery,  which 
ended  in  an  agreement  between  them,  that  Sprye  should  have  a 
moiety  of  the  estate  recovered,  as  a  remuneration  for  his  exertions 
and  trouble  in  discovering  and  investigating  the  matter  ;  and  that 
Sprye  should  undertake  the  risk  and  expense  of  the  legal  pro- 
ceedings necessary  to  enforce  the  plaintiff's  rights.  This  arrange- 
ment was  assented  to  on  the  2nd  of  June,  1848,  and  on  the  18th 
of  June  the  opinion  of  counsel  was  taken  by  Young,  which  was 
favourable  to  the  plaintiff's  claim. 

The  arrangement  was  carried  into  effect  by  four  instruments, 
dated  in  July,  1848,  and  prepared  by  Young.  The  first  was  a 
power  of  attorney  from  the  plaintiff  to  Sprye,  to  commence  and 
prosecute  suits  concerning  the  estates  in  the  plaintiff's  name. 
[  •62  ]  The  second  was  a  deed  *of  indemnity  from  Sprye  to  the  plaintiff, 
against  all  costs,  &c.  incurred  in  consequence  of  any  suit,  &c. 
commenced  in  the  plaintiff's  name,  under  the  power  of  attorney. 
The  third  was  a  conveyance  by  the  plaintiff  to  Sprye  and  his 
family  of  a  moiety  of  the  estates ;  and  the  fourth  was  a  codicil  to 
the  plaintiff's  will,  ratifying  the  conveyance  of  the  moiety  of  the 
estate.  Young  requested  to  be  furnished  with  an  authority  from 
the  plaintiff,  '*  as  his  solicitor,"  to  take  proceedings  in  reference  to 
the  property,  but  it  did  not  appear  that  any  had  been  given. 
Young,  however,  from  the  instructions  of  Sprye  acting  under  the 
power  of  attorney,  commenced  and  prosecuted  a  suit  of  Reynell  v. 
Reynelly  against  the  parties  in  possession  in  respect  of  the  property. 

Sprye  afterwards  became  desirous  of  purchasing  the  remaining 
moiety  of  the  property,  and  for  the  purpose  of  opening  the  matter 
to  the  plaintiff,  and  to  forward  his  views,  Sprye,  in  April,  1844, 
wrote  to  Young  the  rough  sketch  of  a  letter  which  Young  was  to 
write  to  him  Sprye,  with  a  view  of  showing  it  to  the  plaintiff.  A 
letter  was  accordingly  sent,  dated  the  17th  of  April,  which  enlarged 
on  the  difficulties  of  the  case,  and  was  intended  to  induce  the 
plaintiff  to  come  into  an  arrangement  for  the  sale  of  the  remaining 
moiety  of  the  property. 

Ultimately,  in  May,  1844,  the  plaintiff  agreed  to  sell  the  remain- 
ing moiety  to  Sprye  for  5,000L,  but  the  purchase  had  not  been 
completed,  nor  the  purchase  money  paid. 
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In  1846,  the  tenant  for  life  died  without  issue.     The  estate  then      Bbtkell 
came  into  possession,  and  the  plaintifif,  having  obtained  the  full       spuye. 
benefit  of  the  defendant's  knowledge  ♦and  exertions,  filed  this  bill       [  'ss  ] 
against  Sprye  and  Young  to  set  aside  the  whole  transaction,  on 
different  allegations  of  fraud,  concealment,  and  influence,  which  it 
is  unnecessary  to  mention.     The  defendants  put  in  their  answers, 
admitting  the  possession  of  various  documents ;  and  the  question 
on  the  present  motion  was,  whether  the  defendants  were  bound  to 
produce  the  case  and  opinion  of  counsel  of  the  18th  of  June,  or  the 
proceedings  in  the  suit  of  ReyneU  v.  Reynell,  or  the  letter  of  the 
17th  of  April,  1844,  all  of  which  were  admitted  to  be  in  their 
possession. 

Mr.  Shapter,  in  support  of  the  motion,  contended,  that  the 
defendants  were  bound  to  produce  the  documents  in  question  ;  that 
the  opinion  was  taken  as  much  for  the  benefit  of  the  plaintiff  as  of 
Sprye,  and  that  they  both  had  a  common  interest  in  it.  Secondly, 
as  to  the  proceedings  in  the  suit  of  Reynell  v.  Reynell,  it  was  the 
Buit  of  the  present  plaintiff,  and,  though  conducted  at  the  risk  of 
Sprye,  it  was  prosecuted  for  the  joint  benefit  of  both. 

Thirdly,  that  the  letter  from  Young  to  Sprye  was  not  privileged, 
for  it  did  not  relate  to  matters  within  the  ordinary  scope  of  a 
solicitor's  duty :  Carpmael  v.  Poivis  (i) ;  that  the  plaintiff  insisted 
that  a  fraud  had  been  practised,  and  that  this  gentleman  had  acted 
not  in  his  quality  of  solicitor,  but  as  particeps  criminis. 

Mr.  Kindersley,  for  the  defendant  Sprye,  and  Mr.  Tumer,  for 
Young: 

Young  acted  on  the  retainer,  and  as  the  solicitor  of  Sprye  alone ; 
and  the  plaintiff  had  no  right  to  interfere  with  him,  nor  could  he 
have  sustained  any  action  against  him,  if  he  had  been  guilty  of 
any  negligence  in  the  proceedings  in  Reynell  v.  Reynell.  All  *com-  { •o*  ] 
mnnications,  therefore,  between  Sprye  and  Young  are  privileged, 
including  the  letter  in  question.  The  plaintiff  says  a  fraud  has 
been  committed;  but  the  truth  of  that  allegation  cannot  be 
determined  on  a  motion  for  the  production  of  papers. 

(The  Master  of  the  Bolls  :  The  plaintiff  undertakes  to  show, 
from  the  admissions  in  the  answer,  that  these  two  defendants  were 
acting  in  concert  together.     Surely  a  solicitor  cannot  in  a  case  of 

(1)  65  R.  R.  479  (1  Ph.  p.  692). 
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retnell     fraud  protect  himself  by  merely  saying  that  he  is  an  honest 
Spryb.       solicitor.) 

Where  an  attorney  is  employed  by  a  client  to  transact  professional 
business,  all  the  communications  which  pass  between  them,  in 
the  course  and  for  the  purpose  of  that  business,  and  not  those 
only  which  relate  to  litigation  commenced  or  in  contemplation, 
are  privileged  communications :  Hemng  v.  Clohery  (i),  Jones  v. 
Pugh  (2).  The  opinion  was  taken  at  the  expense  and  for  the 
purpose  of  Sprye  alone,  and  is  therefore  privileged,  though  no  suit 
was  pending. 

As  to  the  papers  in  Reynell  v.  ReyneU,  they  are  privileged  in  this 
suit  as  well  as  in  the  suit  of  Reynell  v.  Reynell,  This  was  decided 
in  Holmes  v.  Baddeley  (s),  on  appeal  from  this  Court.  Reynell  v. 
Reynell  was  the  suit  of  Sprye,  though  conducted  in  the  name  of  the 
plaintiff. 

The  Master  of  the  Bolls  (without  hearing  a  reply)  said : 

I  think  the  plaintiff  is  entitled  to  the  production  of  the  case 
[  *56  J  and  opinion  of  June,  1848,  of  the  documents  in  *  Reynell  v.  Reynell^ 
and  of  the  letter  of  the  17th  of  April,  1844. 

Whatever  may  be  thought  of  the  policy  of  restricting  discovery, 
yet  when  a  rule  is  established,  it  is  the  ordinary  part  of  my  duty  to 
follow  it,  and  if  this  case  came  within  the  authorities  cited,  how- 
ever unfortunate  the  result  might  be,  I  should  feel  myself  bound  to 
follow  them ;  but  I  do  not  think  those  authorities  apply  to  this 
case. 

It  appears  that  the  defendant  Sprye  had  discovered,  by  some 
means  or  other,  that  the  plaintiff  was  entitled  to  rights  to  some 
estates,  and  having  made  that  discovery,  he  wrote  to  the  plaintiff  a 
letter  of  the  29th  of  April,  1848,  giving  an  intimation  of  those 
rights,  and  he  proposed  to  establish  them  upon  the  principle  of 
"  no  success  no  pay;  "  that  is,  if  he  did  not  succeed  in  the  estab- 
lishment of  the  plaintiff's  rights,  then  he  was  to  receive  no  benefit 
for  his  endeavours  to  do  so.  It  appears  that  on  the  12th  of  May, 
1843,  Young,  who  is  made  co-defendant,  wrote  a  letter  to  Sprye  for 
the  purpose  of  being  shown  to  the  plaintiff,  confirming  the  same 
rule  or  maxim  of  ''no  success  no  pay,"  and  showing,  that  the 
plaintiff's  rights  were  to  be  prosecuted  upon  the  terms  of  giving  one 

(1)  65  R.  R.  344  (I  Ph.  91)  (3)  65  R  R.  427  (1  Ph.  476,  revers- 

(2)  56  R.  R.  97  (1  Ph.  96).  iug  6  Beav.  521). 
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half  of  the  estate  to  the  person  who  had  made  the  discovery  of  the      Retnell 
plaintiff's  right  thereto.  Sprys. 

The  plaintiff  consented  to  this  arrangement,  and  the  suit  for  the 
recovery  of  the  estate  was  of  course  to  be  prosecuted  both  for  the 
benefit  of  the  plaintiff  and  of  Sprye,  who,  it  seems,  was  to  have  the 
reward.  A  case  was  stated,  and  counsel  was  consulted  on  it.  It 
is  said,  that  this  was  a  case  and  opinion  taken  for  Sprye  alone ; 
but  I  am  of  opinion  that  it  was  taken  for  both  Sprye  and  the 
plaintiff,  the  one  being  as  much  interested  in  it  as  the  other.  The 
opinion  being  favourable,  the  several  ^instruments  were  prepared  for  [  *56  ] 
carrying  this  arrangement  into  effect.  First,  there  was  a  power  of 
attorney,  and,  secondly,  an  indemnity  to  the  plaintiff  against  the 
liability  to  costs  of  the  suit ;  thirdly,  a  conveyance  of  a  moiety  of 
the  estate  was  made  by  the  plaintiff;  and,  lastly,  a  codicil  to  his 
will,  to  make  all  sure  for  the  parties.  Upon  all  this  being  done,  a 
suit  was  instituted  for  the  recovery  of  the  estate  in  the  name  of 
this  plaintiff,  but  under  the  arrangement  contained  in  the  agree- 
ment, and  for  the  benefit  of  the  plaintiff  as  much  as  of  Sprye.  The 
plaintiff  had  given  an  authority  to  prosecute  the  suit,  and  took  an 
indemnity  against  the  liability  to  costs ;  but  does  anybody  pretend, 
that  the  plaintiff  had  not  a  right  to  know,  from  time  to  time,  every 
thing  which  was  done  in  the  suit  instituted  in  his  name  to  enforce 
his  rights,  and  upon  which  the  whole  interest  of  Sprye  was  founded. 
Young  was  assuming  to  act  under  the  agreement  as  the  solicitor  of  . 
the  plaintiff;  and  I  am  of  opinion  that  the  plaintiff  had  a  right  both 
to  know  what  was  done  in  the  suit,  and  to  see  the  documents  in 
that  suit.  It  is  quite  a  different  case  where  a  plaintiff  is  prosecuting 
a  suit  for  himself. 

The  only  other  point  raised  is  with  regard  to  the  particular 
letter.  In  respect  of  this  what  do  we  find  done  ?  Why  this : 
Sprye  writes  a  letter  to  Young,  who  acted  as  the  professional  adviser 
of  the  parties  in  the  suit,  and  encloses  a  draft  of  a  letter  which  was 
to  be  written  to  himself,  Sprye,  for  the  purpose  of  beuig  shown  to 
the  plaintiff,  and  intended  to  operate  as  an  inducement  upon  him 
to  execute  the  conveyance  of  his  interest  in  the  remaining  moiety 
of  the  estate  for  5,0002. ;  and  this  was  ultimately  obtained  from  him. 
I  have  no  doubt  that  this  is  not  a  letter  written  in  professional  con- 
fidence for  the  purpose  of  obtaining  the  advantage  of  professional 
assistance ;  for  Sprye,  *having  a  particular  purpose  in  view,  makes  [  ♦67  ] 
this  gentleman  his  tool,  and  not  his  adviser.  I  think  that  that 
letter  is  not  entitled  to  any  protection  whatsoever. 


94  1848.     CH.     11  BEAV.  618—619.  [b-r. 

RsYNELL         Further  discovery  having  been  obtained,  it  appeared,  that  the 

Spryb.       defendant  Young  had  in  his  possession  Sprye's  draft  of  the  letter 

1848.        of  April,  1844,  mentioned  in  the  former  report,  and  that  Sprye  had 

'lU  '     written  a  draft  of  another  letter  of  12th  May,  1843,  and  sent  it  to 

[  ^itg^^*     Young,  in  order  that  Young,  if  he  concurred,  might  copy  and  send 

it  to  Sprye,  as  a  letter  emanating  from  Young,  with  a  view  to 

Sprye's  forwarding  it  to  Sir  Thomas  Eeynell.     This  letter  was  sent 

by  Young  to  Sprye,  and  by  Sprye  to  Sir  Thomas  Reynell,  and  was 

mainly  instrumental  in  procuring  for  Sprye  the  conveyance  of  the 

first  moiety  of  the  estate. 

The  plaintiff  now  moved  for  the  production  of  the  draft  of  the 
letter  of  April,  1844,  the  letter  of  the  12th  of  May,  1843,  the  draft 
of  it,  the  power  of  attorney  of  July,  1843,  and  all  the  correspon- 
dence between  Sprye  and  Young  not  ordered  to  be  produced  on  the 
former  occasion. 

Mr.  Shapter,  for  the  plaintiff,  asked  for  their  production,  upon 
the  same  principle  that  the  letter  of  April,  1844,  had  formerly  been 
ordered  to  be  produced.  He  contended,  that  it  appeared  from  the 
concoction  of  two  such  material  letters,  and  from  the  general  nature 
of  the  case,  that  Young  had  acted  in  a  fraudulent  and  unpro- 
l  *^id  ]  fessional  manner,  and  not  according  to  the  usual  ""mode  of  dealing 
between  solicitor  and  client.  That  he  had  acted  as  the  tool  rather 
than  as  the  solicitor  of  Sprye ;  and  that,  therefore,  the  plaintiff  was 
entitled  to  a  production  not  only  of  the  two  letters,  but  of  all  the 
correspondence  which  had  passed  between  Young  and  Sprye. 

Mr.  Timier  and  Mr,  Stinton.ior  the  defendant  Sprye,  and  Mr. 
Terrell  for  the  defendant  Young,  opposed  the  production,  on  the 
ground  that  the  documents  were  privileged  communications  between 
a  solicitor  and  his  client,  and  they  contended,  that  a  mere  allegation 
of  fraud  was  not  sufficient  to  induce  the  Court  to  break  through  the 
general  rule:  Greenon<jh  v.  Gaskell  (i). 

They  objected,  that  the  plaintiff  had  amended  his  bill  since 
the  last  answer,  and  therefore,  could  not  now  move  for  pro- 
duction.    *     »     * 

Mr.  Shapter,  in  reply.     ♦     *     * 

Thj^  Master  of  the  Bolls  : 

The  solicitor  acting  as  particepa  cHviinis,  and  not  in  the  true 
(1)  36  E.  E.  258  (1  My.  &  K  98). 
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relationship  of  solicitor  and  client,  is  bound  to  produce  the  docu-      Rkynbll 
ments  concocted  between  him  and  his  client.     That  was  the  ground       spkyb. 
on  which  I  made  the  former  order.    I  think  the  defendant  must 
produce  the  draft  of  the  letter  of  April,  1844,  and  the  letter  of  the 
12th  of  May,  1848,  and  the  power  of  attorney,  but  not  the  other 
correspondence. 

Note. — At  the  hearing  of  the  cause,  before  Sir  J.  Wigram,  V.-C, 
in  1849,  the  transaction  was  set  aside.  [See  Reynellv.  Spi^e  (1852) 
1  De  G.  M.  it  G.  660.] 


In  re  HAREISON(l).  i846. 

Z>«r.  28. 
(10  Beav.  57—61 ;  8.  C.  16  L.  J.  Ch.  170 ;  11  Jur.  197.)  ^^^^ 

As  to  the  legal  effect  of  a  paymeDt  of  a  bill' of  costs  '*  under  protest."  Jan,  28. 

A  mortgagee's  solicitor  delivered  his  bill  to  the  mortgagor  nearly  three  

weeks  before  the  day  of  settlement.    At  the  meeting  the  bill  was  objected  ^^^^*  Court, 

to;  but  the  solicitor  refused  to  complete  without  full  payment,  and  the  Lord 

mortgagor  paid  it  imder  protest:    Held,  that  this  was  not  sufficient  to  ^^^g*^^** 

authorize  a  transaction,  although  there  might  be  some  over-charges.  no  B       g?  1 

The  taxation  of  the  bill  of  a  mortgagee's  solicitor,  at  the  instance  of  the  '-                   -' 
mortgagor,  takes  place  as  between  the  solicitor  and  the  mortgagee,  his 
client. 

This  was  a  petition  for  the  taxation  of  a  solicitor's  bill  which  had 
been  paid  "  under  protest." 

In  Febraary,  1846,  an  agreement  was  entered  into  between  the 
mortgagor  (Parlabean)  and  his  mortgagee,  that  the  mortgaged 
property  should  be  sold  and  the  mortgagor  thereby  agreed  to  pay 
''  all  usaal  and  fair  mortgagee's  costs  and  charges." 

The  property  was  accordingly  sold ;  and  on  the  16th  of  October, 
Mr.  Harrison,  the  mortgagee's  solicitor,  delivered  his  bill  of 
costs  to  the  mortgagor's  solicitors,  which  amounted  to  652.  12«. 
On  the  20th  of  October,  the  mortgagor's  solicitors  complained 
that  the  bill  was  *'very  heavy;"  and  they  stated,  that,  as  their 
client  was  only  a  trustee,  there  would  be  no  alternative  but  to 
tax  it  for  his  justification,  and  that  if  payment  should  be  insisted 
on  at  the  time  of  the  completion,  "  they  could  only  pay  the 
amount  in  full,  upon  the  understanding  that  it  was  paid  under 
protest." 

The  5th  of  November  was  appointed  for  the  completion  of  the 
purchases,  on  which  day  another  small  bill  of  costs  of  82.  8^.  was 

(1)  In  re  BoycoU  ri885)  29  Ch.  D.  2  Ch.  289,  60  L.  J.  Ch.  714,  64  L.  T. 
571,  see  p.  580 ;  In  re  Cheesman  [1891]      602. 
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In  re  delivered.  The  parties  met,  and  *the  bill  was  objected  to ;  but  the 
^^^bsT  objectionable  items  were  not  pointed  out.  Mr.  Harrison's  clerk 
refused  to  complete  the  purchases  and  hand  over  the  deeds,  except 
on  payment  of  the  bills  of  costs  ;  but  he  offered  to  deduct  62.  This 
was  refused,  and  the  bills  were  paid  in  full,  **  under  protest,"  and  a 
receipt  was  given. 

This  petition  for  taxation  was  presented  on  the  14th  of  November, 
and  the  affidavit  made  in  support  of  the  petition  specified  a  great 
number  of  items  of  alleged  over-charges  and  of  improper  charges ; 
but  the  principal  objection  was,  that  the  greater  number  of  the 
charges,  though  maintainable  as  between  the  solicitor  and  bis 
clients,  the  mortgagees,  were  not  properly  chargeable  against  the 
mortgagor,  or  as  between  mortgagor  and  mortgagee.  The  affidavit 
also  stated,  that  the  office  of  the  taxing  Masters  had  been  closed  for 
the  vacation,  except  upon  vacation  references,  until  the  29th  of 
October. 

Mr.  Roupell  and  Mr.  EbmUy^  in  support  of  the  petition, 
argued,  that  payment  had  been  obtained  by  **  pressure,"  and  had 
been  made  '*  under  protest:"  that  there  were  over-charges  and 
improper  charges  in  the  bill,  which  could  not  be  sustained  as  against 
the  mortgagor,  and  that  these  circumstances  justified  a  taxation  of 
the  bill  of  costs: 

They  cited  In  re  WeUs  (i). 

Mr.  Kinder 8ley  and  Mr.  Glasses  contra : 

There  has  been  no  pressure  in  this  case :  the  payment  was  made 
voluntarily,  after  the  bill  had  been  delivered  three  weeks,  during 
which  period  the  petitioner  had  full  opportunity  of  examining  it, 
[•69]  and  of  obtaining  an  order  of  course  for  its  *  taxation.  The  "pro- 
test "  amounts  to  nothing :  a  party  cannot,  upon  payment,  reserve 
to  himself  the  right  of  taxation  by  protesting,  unless  there  be 
other  circumstances  to  justify  it :  and  over-charges  alone  are  not 
sufficient. 

The  taxation,  at  the  instance  of  a  third  party,  takes  place  as 
between  the  solicitor  and  his  client ;  and  a  mortgagor  taxing  the 
mortgagee's  solicitor's  bill  places  himself  in  the  position  of  the 
mortgagee. 

The  Master  of  the  Eolls  : 
The  petitioner,  in  common  with  many  other  persons,  entertains 
(1)  68  R.  R.  132  (8  Beav.  416). 
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a  notion,  that  where  costs  have  been  paid,  it  is  a  very  easy  thing  In  re 
to  undo  the  transaction,  and  that  nothing  more  is  necessary  to  be 
done,  than  to  make  ''a  protest"  at  the  time,  and  afterwards  to 
discover  that  there  are  some  over-charges  :  these  two  things  alone 
are  thought  sufficient  for  the  purpose  of  obtaining  a  taxation  after 
payment.  Now  I  take  leave  to  say,  that  a  *'  protest "  by  itself  is  of 
no  value.  I  do  not  know  what  it  means,  except  this,  that  the 
party  paying  gives  notice,  that  he  will  avail  himself  of  every 
circumstance  in  the  case  to  enable  him  afterwards  to  upset  the 
transaction.  This  is  what  it  really  amounts  to,  although  parties 
try  to  give  it  a  larger  e£fect. 

Another  erroneous  notion  is,  that  if  a  bill,  of  a  greater  amount 
than  a  solicitor  would  be  allowed  on  taxation,  be  paid,  and  if  that 
payment  be  accompanied  by  an  intimation  of  an  intention  to  tax 
the  bill,  that  this  is  sufficient  to  obtain  an  order  for  taxation.  I 
take  leave  to  say  that  this  has  never  been  held,  and  that  it  has 
always  been  considered,  that  a  man  may  pay  to  a  solicitor  more 
than  the  legal  charges ;  and,  if  he  do  it  voluntarily,  and  without 
circumstances  afifecting  the  solicitor  with  fraud,  or  improper  conduct, 
this  Court  will  not  afterwards  interfere. 

This  petition  is  also  misconceived  in  this  respect :  it  proceeds  on  [  ^  ] 
the  notion  that  a  mortgagor,  having  settled  an  account  with  the 
mortgagee  and  paid  the  bill  of  the  mortgagee's  solicitor,  is  entitled, 
in  this  jurisdiction  by  petition,  to  quarrel  with  the  account  so 
settled,  and  tax  the  costs  of  the  solicitor,  not  as  between  him  and 
his  client  the  mortgagee,  but  as  between  the  mortgagor  and  the 
mortgagee ;  and  further,  that  if  charges  be  found  in  the  bill  of  costs 
which  the  mortgagee  could  not  maintain  in  an  account  between 
him  and  the  mortgagor,  they  are  to  be  disallowed.  Such  a  notion 
is  entirely  erroneous,  and  so  much  of  this  petition  as  depends  on 
this  point  falls  to  the  ground. 

If,  in  the  case  of  In  re  Wells,  which  has  been  referred  to,  I  laid 
down,  as  has  been  supposed,  any  such  proposition  as  this — that, 
where  a  bill  has  been  delivered  a  full  fortnight  before  the  accounts 
were  to  be  settled,  and  where  every  opportunity  has  been  given  to 
examine  it  (I  do  not  say  to  tax  it,  because  some  difficulty  might 
occur  in  the  vacations),  a  taxation  may  be  obtained  by  merely 
showing  over-charges, — if  I  laid  down  any  such  thing, — ^I  think  the 
case  was  wrongly  decided ;  but  if  I  held,  where  a  bill  of  costs  is 
delivered  at  the  time  of  the  settlement,  and  an  opportunity  to 
examine  is  refused,  the  solicitor  saying,  '*  you  must  either  pay  it, 

R.R. — VOL.  LXXVI.  7 


98 


1847.    CH.     10  BEAV.  60—61. 
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In  re 
Habrison. 


[•61] 


1846. 
JVov,  9,10, 
11,14,16. 

Molls  Court, 

Lord 

Lanodalr, 

M.R. 

Affirmed  od 
Appeal. 

Lord 

Ck)TTBNHAM, 
L.C. 

[61] 

1846. 

M/r.  19,  20, 

23,  25. 

Rolls  Court, 

Lord 

Langdale, 

M.R. 

Affirmed  on 
Appeal. 

Lord 

COTTBNHAM, 
L.C. 

[75] 

1846. 

April  25,  HO. 

Matj  1,  2,  4,  5. 

Nov,  24. 

1847. 
Feb.  27. 

Affirmed  on 
Appeal. 

Lord 

COTTEKUAM, 

L.C. 

r9o] 


or  the  settlement  of  the  matter  for  is^hich  we  have  met  cannot  be 
completed," — if  I  held,  I  say,  that  a  payment  under  such  circum- 
stances of  pressure  cannot  prevent  a  taxation,  I  think  the  case  of 
In  re  Wells  was  right,  and  I  will  make  a  like  order  under  like 
circumstances. 

If  I  rightly  understand  the  facts,  this  case  is  reduced  to  one  of 
simple  over-charge,  in  a  bill  delivered  more  than  a  fortnight  before 
the  transaction  was  completed.  If  that  be  so,  even  if  over-charges 
do  exist,  I  do  not  think  *it  is  a  proper  reason  to  open  the  bill,  and 
order  a  taxation ;  and  this  petition  must,  therefore,  be  dismissed 
with  costs. 


ROBINSON  V.  WALL. 

(10  Beav.  61—75  ;  affd.  2  Ph.  372;  16  L.  J.  Ch.  401 ;  11  Jur.  577.) 

[Affirmed  on  appeal  by  Lord  Cottbnham,  L.  C,  as  reported  in 
2  Ph.  at  p.  872,  to  be  inserted  in  a  later  volume  of  the  Revised 
Reports.] 


HAINES  V.  TAYLOR. 

(10  Beav.  75—83;  affd.  2  Ph.  209;  11  Jur.  73.) 
[Affirmed   on  appeal  by  Lord  Cottbnham,  L.  C,  as  reported 
in  2  Ph.  209,  to  be  inserted  in  a  later  volume  of  the  Revised 
Reports.] 


FORDYCE  V.  BRIDGES. 

(10  Beav.  90—121;  8.  C.   16  L.  J.  Ch.  81;  10  Jur.  1020;  affd.  2  Ph.  497 : 
1  Coop.  C.  C.  326;  17  L.  J.  Ch.  185.) 

[The  decision  in  this  case  was  varied  on  appeal  by  Lord  Cottex- 
HAM,  L.  C,  as  reported  in  2  Ph.  at  p.  497,  to  be  inserted  in  a  later 
volume  of  the  Revised  Reports.] 
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CONOLLY  V.  FAERELL(l). 

(10  Beav.  142.) 

A  contribution  was  directed  amongst  specific  legatees  for  payment  of  the 
debts  and  costs  of  suit.  One  of  such  legatees  became  insolvent,  and  by  his 
non-payment,  the  fund  raised  was  deficient.  The  Cotjiit  directed  an 
additional  contribution  amongst  the  solvent  legatees. 

The  testator  disposed  of  nearly  the  whole  of  his  property  in 
specific  legacies,  and  his  general  estate  proved  insufficient  to  pay 
his  debts.  A  bill  was  filed  by  the  execators,  for  the  purpose  of 
compelling  a  contribution  from  the  specific  legatees  for  the  payment 
of  the  testator's  debts. 

At  the  hearing,  the  Court  held,  that  the  debts  and  the  costs  of  the 
suit,  instituted  for  the  protection  of  the  executors  and  the  adminis- 
tration of  the  estate,  ought  to  be  paid  out  of  the  specific  legacies, 
and  ordered  a  contribution  among  the  specific  legatees  for  that 
purpose  (2). 

The  apportioned  contributions  were  paid  by  all  except  Mr.  Butcher, 
who  became  insolvent  and  unable  to  pay  the  amount  ordered,  and 
consequently,  the  fund  raised  was  deficient  for  the  purpose.  It 
was  now  proposed,  that  there  should  be  a  further  contribution 
among  the  solvent  legatees  to  raise  the  deficiency. 

Mr.  Kindersley  and  Mr.  Glasse  for  the  plaintiflFs. 

Mr.   Roupell,   Mr.  Willcock,  and  Mr.  TiUotson,  for  different 
parties,  contra. 

The  Master  of  the  Bolls  said,  that  under  the  circumstances  he 
must  direct  an  additional  contribution. 


1846. 
Nov,  24. 

RoUi  Court. 

Lord 

Langdalb, 

M.R. 

[142] 


LANCASTER  v.  EV0R8  (3). 

(10  Bear.  154—168 ;  8.  C.  16  L.  J.  Ch.  8.) 

An  heir  buying  up  incumbrances  on  the  descended  estates  is  entitled,  as 
against  the  creditors  of  the  estate,  to  no  more  than  he  actually  paid. 

In  1772,  a  husband  and  wife  mortgaged  their  respective  estates  for 
securing  a  debt  of  the  husband.  The  husband  died  in  1776,  and  in  1782 
the  produce  of  his  estate  was  brought  ioto  Court,  and  accumulated.  The 
wife  died  in  1805,  and  in  1832,  the  husband's  mortgage  creditor,  neglecting 
to  prosecute  his  claim  against  the  husband's  assets,  obtained  payment  out 
of  the  produce  of  the  wife's  estate.  In  1840,  the  heir  of  the  husband 
petitioned  for  payment  out  of  Court  of  the  accumulated  fund  arising  from 


(1)  In    re    Peerless,    W.    N.  (1901) 
p.  151. 


(2)  68  B.  E.  107  (8  Beav.  p.  350). 

(3)  55  B.  R  33  (4  Beav.  158). 
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1846. 

AprU  27,  28. 

29. 

Mayh 

^av,  7. 

Rolls  CouH. 

Lord 

Lakgdalb, 

M.R. 

Affirmed  on 
Appeal. 

1848. 
Feb.  16. 

Lord 

COTTBNHAM, 
L.C. 

[154] 
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Lakcabteb  the  husband's  estate,  and  a  reference  was  made  to  ascertain  the  incum- 

V,  brances  thereon.    An  unpaid  judgment  creditor  of  the  wife  carried  in  a 

B«voM.  daim,  which  having  been  disallowed,  as  foimded  on  a  mere  equity,  he,  in 

1841,  filed  a  bill  against  the  heir  of  the  husband  and  the  representative  of 
the  wife,  to  establish  his  claim  against  the  fund :  Held,  first,  that  the 
husband's  debt  having  been  paid  out  of  the  wife's  estate,  her  estate  had  a 
right  to  be  recouped  out  of  the  estate  of  the  husband ;  and,  secondly,  that 
the  plaintiff's  claim  was  not  barred  by  the  Statute  of  Limitations. 

This  case  was  argaed  by  Mr,  Purvis  and  Mr.  Malins  for  the 
plaintiff. 

Mr,  Bagshawe  for  the  representatives  of  John  Morgan. 

Mr.  Turner  and  Mr.  Smith,  and  Mr.  Kinder sley  and  Mr.  Lovat 
for  devisees  of  Evors. 

Mr.  Easch  and  Mr.  Anstey  for  other  defendants. 

Mr.  Purvis,  in  reply. 

[Honner  v.  Morton  (i),  Copis  v.  Middlfton  (2)  and  other  cases 
were  cited.] 

Mr.  7.  ThB   MaSTEB  OF   THE   BoLLS  : 

The  plaintiff  in  this  cause  is  the  legal  personal  representative  of 
John  Barney  deceased,  who  was  a  judgment  creditor  of  Elizabeth, 
Lady  Pryce  deceased.  By  his  bill,  he  clauns  to  be  paid  the  debt 
[*166]  due  to  him  out  of  the  ^estate  of  George  Arthur  Evors  deceased, 
who  was,  through  Diana  Evors  and  Sir  Edward  Manley  Pryce, 
the  heir-at-law  of  Sir  John  Powell  Pryce  deceased,  who  was  the 
husband  of  Lady  Pryce,  and  died  in  her  lifetime. 

The  estates  to  which  the  transactions  stated  in  the  pleadings  of 
this  cause  related,  consisted  of  three  classes :  1.  Estates  in  Berk- 
shire, which  were  vested  in  Lady  Pryce  in  fee  simple ;  2.  Estates  in 
Montgomeryshire,  which  were  vested  in  Sir  John  Powell  Pryce  and 
Elizabeth  his  wife,  for  their  joint  lives  and  the  life  of  the  survivor 
of  them ;  and,  8.  Estates  in  Montgomeryshire,  which  were  vested 
in  Sir  John  Powell  Pryce  in  fee. 

In  June,  1765,  the  estates  of  Lady  Pryce  were  conveyed  to 
Francis  Skyrme  in  trust  to  sell.  In  a  few  days  afterwards,  they 
were  conveyed  by  way  of  mortgage  to  Barnardiston,  to  secure  to 
him  the  repayment  of  5,500Z.  and  interest.  In  the  following  month 
of  January  (1766),  Skyrme,  the  trustee  for  sale,  contracted  to  sell 

(1)  27  E.  B,  15  (3  Buss.  65).  (2)  See  29  R.  R.  73,  n.  (T.  &  R  224). 
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the  Bame  estates  to  Bagnall  for  the  sum  of  9,250Z.     Sir  John  and    LioroASTKB 
Lady  Pryce  disputed  the  validity  of  this  contract,  and  a  bill  ^as       evobs. 
filed  for  a  specific  performance  of  the  contract  by  Bagnall,  who 
obtained  a  transfer  of  Barnardiston's  mortgage,  and  entered  into 
possession  of  the  estate. 

At  some  time  not  stated.  Sir  John  and  Lady  Pryce  conveyed  the 
estates  which  were  vested  in  them  for  their  lives  as  a  security  for 
the  payment  of  1,800Z.  or  an  annuity  of  200f.,  the  title  to  which 
became  vested  in  Humphrey  Humphreys. 

And  in  August,  1771,  Sir  John  Powell  Pryce's  fee  simple  estates 
were  conveyed  to  Earl  Temple,  by  way  of  mortgage  to  secure  to 
him  24,0002.  and  interest. 

There  being  a  suit  to  determine  the  question  as  to  Bagnall's  [  156  ] 
purchase,  it  was  doubtful  whether  Sir  John  and  Lady  Pryce  were 
entitled  to  the  equity  of  redemption  of  Lady  Pryce's  Berkshire 
estates,  or  to  the  surplus  of  the  purchase-money  which  Bagnall  had 
agreed  to  pay  for  the  estate,  after  satisfying  the  mortgage  which 
had  been  assigned  to  him  by  Barnardiston. 

Sir  John  Powell  Pryce  owed  2602.  to  Thomas  Jaques,  and  240Z. 
to  Joseph  Hughes,  and  he  is  said  to  have  borrowed  from  Jaques 
and  Hughes  the  sum  of  8,0002. 

And  in  this  state  of  things,  certain  indentures,  dated  the  1st 
and  2nd  days  of  January,  1772,  were  executed  by  and  between 
Sir  John  Powell  Pryce  of  the  first  part.  Sir  John  Powell 
Pryce  and  Dame  Elizabetli  his  wife  of  the  second  part,  and 
Jaques  and  Hughes  of  the  third  part,  and  thereby,  after  reciting 
io  the  effect  I  have  stated,  it  was  witnessed,  that  Sir  John  Powell 
Pryce  and  Lady  Pryce  (in  consideration  of  the  premises,  and  of  the 
further  sum  of  8,0002.  to  them  paid  by  Jaques  and  Hughes,  and 
also  of  the  two  sums  of  2602.  and  2402.,  making  in  the  whole  8,5002., 
the  receipt  of  which  was  acknowledged),  conveyed  the  estates  to 
Jaques  and  Hughes,  on  trust  that  they,  between  that  time  and  the 
29th  of  September,  1775,  should,  out  of  the  rents  to  be  received, 
improve  the  estates  for  the  benefit  of  Sir  John  Powell  and  Lady 
Pryce,  pay  the  interest  of  the  incumbrances,  and  pay  the  residue 
of  such  rents  to  Sir  John  Powell  Pryce ;  and  upon  the  29th  of 
September,  1775,  should  sell  the  estates,  and  out  of  the  money  to 
arise  by  the  sale  should  pay  and  satisfy  the  charges;  viz.  the 
24,0002.  and  interest  due  to  Earl  Temple,  the  1,8002.  or  the  annuity 
of  2002.  payable  to  Humphrey  Humphreys,  the  mortgage  of  5,5002. 
due  to  Barnardiston,  the  principal  money  and  interest  which  would 
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Lakoabtkb  then  remain  due  *to  Jaques  and  Hagbes,  and  such  other  sums  of 
EvoBs.  money  as  before  the  sale  Jaques  and  Hughes  might,  at  the  request 
[  'IS?  ]  of  Sir  J.  P.  Pryce,  lend  to  him,  or  might,  by  his  order  or  direction 
in  writing,  advance  to  any  other  person,  together  with  such 
expenses  and  such  stipend  as  therein  mentioned.  And  after  such 
payment,  on  trust  that  Jaques  and  Hughes  should,  out  of  the 
residue  of  the  money,  discharge  the  debts  of  Sir  John  Powell  Pryoe 
to  such  of  his  creditors,  as  should  before  the  29th  of  September, 
1775,  agree  to  accept  the  same  after  payment  of  the  incumbrances, 
and  agree  to  stay  proceedings  for  the  recovery  of  their  respective 
debts.  And  after  payment  thereof,  then  in  trust,  out  of  the  residue 
of  the  money,  to  pay  to  Lady  Pryce,  for  her  separate  use,  the  sum 
of  5,000{.,  subject  to  her  own  disposition  and  appointment,  and 
independent  of  her  husband.  And  it  was  declared  and  agreed,  that 
this  sum  of  5,0002.  was  so  secured  in  lieu  and  satisfaction  of  the 
estate  and  interest  of  Lady  Pryce  in  and  to  part  of  the  estate 
thereby  released,  and  that  she  thereby  agreed  to  accept  the  same 
accordingly. 

In  Trinity  Term,  1772,  Earl  Temple  filed  a  bill  in  this  Court 
against  Sir  John  Powell  Pryce  and  Lady  Pryce,  Jaques,  and 
Hughes,  and  other  persons,  praying  payment  of  his  mortgage  debt 
of  24,000L  and  interest  or  a  sale  of  the  estate ;  and,  by  a  decree, 
made  on  the  17th  of  February,  1774,  it  was  ordered,  that  the 
mortgaged  estate,  or  so  much  of  it  as  should  be  required  for 
payment  of  the  mortgage,  should  be  sold,  and  that  if  more  than 
sufficient  for  that  purpose  should  be  raised,  the  surplus  was  to  be 
paid  into  Court,  with  liberty  for  any  of  the  parties  int^eated  to 
apply.  The  estates,  or  some  of  them,  were  sold  under  the  decree ; 
and  an  account  appears  to  have  been  settled  between  Sir  John 
Pryce  and  Lady  Pryce  and  Jaques ;  but  before  any  report  was  made, 
[  'iss  ]  the  suit  *abated  by  the  deaths  of  Sir  John  Powell  Pryce  and  of 
Earl  Temple.  Sir  John  died  in  July,  1776,  having  made  a  will, 
by  which  he  appointed  his  sister  Mary  Pryce  ah  executrix,  and 
leaving  his  son  Sir  Edward  Manley  Pryce  his  heir-at-law.  Earl 
Temple  died  in  1779,  having  made  a  will,  of  which  he  appointed  the 
Marquis  of  Buckingham  executor.  The  suit  having  been  revived, 
the  Master  made  his  report  on  the  17th  of  July,  1782,  and  it  thereby 
appeared,  that,  after  payment  of  the  mortgage  of  Earl  Temple, 
there  was  a  surplus  of  the  purchase-money  of  the  mortgaged 
estates  which  had  been  sold,  to  the  amount  of  2,8212.  11«.  Id. 
Pursuant  to  an  order,  dated  the  28th  of  November,  1782,  that 
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Bum  was  brought  into  Court,  and  under  the  decree,  any  person    Lancaster 
interested  therein  was  at  liberty  to  apply  to  the  Court.  Evobs. 

In  January,  1786,  Jaques  alleged  that  he  was  entitled  to  be  paid 
1,5002.  and  interest  out  of  the  money,  and  two  other  persons,  namely, 
Gethyn  and  Pugh,  alleged  that  they  were  entitled  to  be  paid  certain 
other  sums.  Petitions  in  support  of  these  claims  were  heard  on 
the  2l8t  of  January,  1786  ;  and  an  order  was  then  made,  referring 
it  to  the  Master  to  enquire  and  state  what  incumbrances  there  were 
on  the  fund,  and  directing  that,  in  the  meantime,  the  fund  should 
be  invested  and  accumulated.  The  enquiry  directed  by  the  order 
has  never  been  prosecuted,  but  the  fund  was  invested,  and  has  been 
accumulated,  and  it  increased  to  the  amount  of  more  than  20,0002. 
8  per  cent.  Consols,  and  it  was  part  of  the  estate  of  Sir  John  Powell 
Pryce,  who  died  in  1776. 

Sir  Edward  Manley  Pryce,  the  heir-at-law  of  Sir  John  Powell 
Pryce,  devised  his  real  estates  to  his  right  heir,  who  was  Diana 
Evors.  She  died  in  June,  1806,  *leaving  George  Arthur  Evors,  a  [  ♦169  ] 
defendant  to  this  cause,  her  heir.  There  was  for  some  time  a 
doubt  whether  George  Arthur  Evors  had  not  an  elder  brother,  who 
might  have  been  the  heir ;  but  Mr.  Evors  being  in  possession  of 
the  estates,  with  that  doubt  respecting  the  state  of  his  family, 
bought  up  several  incumbrances  thereon,  which  had  been  the  debts 
of  Sir  John  Powell  Pryce,  at  low  prices. 

In  the  meantime,  the  bill  filed  by  Bagnall  for  a  specific  perform- 
ance of  the  agreement  which  he  had  entered  into  with  Skyrme  for 
the  purchase  of  Lady  Pryce's  estate  in  Berkshire,  was  dismissed  for 
want  of  prosecution.  Bagnall  died  in  1804,  leaving  Lady  Scott  and 
Mrs.  Winsor  his  coheirs,  and  Sir  William  Scott  and  Mr.  Winsor 
were  his  executors.  In  June,  1804,  Burney  and  Morgan,  who  were 
judgment  creditors  of  Lady  Pryce  to  the  amount  of  1,0002.  together 
with  Lady  Pryce,  filed  their  bill  against  Sir  William  and  Lady 
Scott  and  Mr.  and  Mrs.  Winsor,  praying  that  the  contract  between 
Skyrme  and  Bagnall  might  be  rescinded;  but  Lady  Pryce  died 
in  April,  1806;  and  soon  afterwards,  Burney  and  Morgan  filed 
their  bill  of  revivor  and  supplement  against  the  defendant  to 
the  original  bill  and  Sir  John  Jackson,  the  devisee  and  executrix 
of  Lady  Pryce,  and  thereby  prayed,  that  all  the  debts  of  Lady 
Pryce  might  be  paid  out  of  Lady  Pryce's  Berkshire  estate,  or 
the  purchase-money  payable  for  the  same.  By  the  supplemental 
matter,  the  object  of  the  suit  was  so  far  altered,  that  it  became 
a  suit  for  the  administration  of  the  estate  of  Lady  Pryce.    On 
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LAKGA6TBB  the  7th  daj  of  March,  1814,  a  decree  was  pronounced,  and  thereby 
BvoBB.  i^  ^&B  decreed,  that  the  contract  with  Bagnall  shoald  be  performed ; 
and  the  Master  was,  amongst  other  things,  to  take  an  account 
of  what  was  due  to  the  plaintiff  Morgan  on  his  securities,  and 
[  *160  ]  also  an  account  *of  what  was  due  to  all  other  the  creditors  of 
Lady  Pryce,  and  of  all  other  incumbrances  affecting  her  estate, 
and  enquire  into  and  state  the  priorities  thereof. 

During  the  proceedings  under  this  decree,  the  plaintiffs  Burney 
and  Morgan,  and  the  defendant  Sir  John  Jackson  died ;  but  the 
suit  was  revived  after  the  abatements  so  occasioned,  and  the 
proceedings  in  the  Master's  ofi&ce  were  continued. 

It  is  now  to  be  stated,  that  Thomas  Jaques  (who  was  party  to  the 
deed  of  January,  1772,  and  one  of  the  petitioners,  who  in  the  suit 
of  Temple  v.  Pi-yce  had,  in  January,  1785,  claimed  to  be  paid 
a  debt  of  1,500Z.  and  interest  out  of  the  estate  of  Sir  John  Powell 
Pryce,  and  who  was  one  of  the  petitioners,  by  whom  the  order 
of  the  21st  of  January,  1785,  had  been  obtained,  and  who,  under 
that  order,  was  entitled  to  go  in  and  establish  his  claim  against  the 
estate  of  Sir  John  Powell  Pryce),  died  in  the  year  1790,  having 
made  a  will,  which  was  duly  proved  by  John  Bowman,  one  of 
the  executors,  alone,  and  that  John  Bowman  never  prosecuted 
the  order  of  2lBt  of  January,  1785,  made  in  the  cause  of  Temple  v. 
Pryce ;  but  twenty-five  years  after  the  death  of  his  testator,  went  in 
under  the  decree  made  in  the  cause  of  Burney  v.  Scott,  and  claimed 
to  be  entitled  to  payment  of  the  sum  of  1,5002.  out  of  the  estate  of 
Lady  Pryce.  And  the  Master,  by  his  report  in  that  suit,  dated  the 
8th  day  of  August,  1881,  found,  that  there  was  in  Court,  in  respect 
of  the  purchase-money  of  the  estate  therein  mentioned,  the  sum  of 
5,785Z.  lis.  Id.  Bank  8  per.  cent.  Annuities.  And  he  found,  that 
there  were  several  sums  of  money  due  to  several  persons,»to  the 
amount  in  the  whole  of  16,6282.  8«.  7tZ.,  as  creditors  of  Lady  Pryce, 
for  principal  and  interest  in  respect  of  their  several  debts,  besides 

[  *161  ]  the  sum  of  4,7272.  4^.  10(2.,  due  to  Francis  ^Morgan,  as  legal 
personal  representative  of  John  Morgan.  And,  amongst  other 
things,  he  found,  that  there  was  due  to  Sarah  Burney,  as  the 
legal  personal  representative  of  John  Burney,  on  judgment,  the  sum 
of  1,0002.,  and,  on  bond,  dated  the  24th  of  December,  1804,  in  the 
penalty  of  6,4002.  for  securing  the  payment  of  8,2002.  and  intere^st, 
including  the  1,0002.  due  on  judgment,  and  also  found  due  to  the 
personal  representative  of  Jaques,  under  the  indenture  of  January, 
1772,  the  principal  sum  of  1,5002.,  and  for  interest  on  part  thereof 
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the  sum  of  8,764Z.  8«.  Srf.,  making,  in  the  whole,  5,254^.  8«.  8d. :  and    Lanoa8t«b 
he  also  found,  that  a  debt  of  2402.  was  due  to  the  personal  representa-       evobb. 
tive  of  Joseph  Hughes ;  and  that  the  sum  of  4,729/.  Os.  4(i.  was  due 
to  John  Henry  Deffell  on  mortgage. 

By  an  order  made  on  the  14th  of  December,  1881,  it  was  referred 
to  the  Master  to  ascertain  the  priorities  of  the  charges  on  the  estate 
of  Lady  Pryce;  and  the  Master,  by  a  subsequent  report,  dated  the 
7th  of  July,  1832,  certified,  that  the  debt  due  to  the  estate  of  Thomas 
Jaques  and  the  personal  representative  of  Joseph  Hughes  was  the 
first  incumbrance  on  the  estate,  and  the  produce  thereof.  The  report 
was  confirmed,  and  by  an  order  dated  the  81st  of  July,  1882,  it  was 
ordered,  that  out  of  the  10,9892.  lis.  Id.,  the  fund  then  in  Court,  the 
sum  of  5,8182.  Is.  Sd.  and  also  the  sum  of  5/.  IBs.  6d.  for  subsequent 
interest  should  be  paid  to  Jane  Bowman,  the  then  legal  personal 
representative  of  Thomas  Jaques,  and  that  also  thereout  the  sum 
of  240Z.  should  be  carried  over  to  the  account  of  the  legal  personal 
representative  of  Joseph  Hughes.  Under  this  order,  and  out  of 
the  monies  standing  to  the  credit  of  the  cause  for  administering  the 
estate  of  Lady  Pryce,  the  several  sums  of  5,8182.  Is.  Qd.,  51. 15s.  6e2.» 
and  2402.  were  paid.  And  the  order,  after  providing  for  these  pay- 
ments, and  "^for  payment  of  what  was  due  to  Deffell,  directed,  that  [  *162  ] 
the  sum  of  5872.  Us.  6d.,  being  the  residue  of  the  fund  in  Court, 
should  be  paid  to  Francis  Morgan,  towards  payment  of  4,7952.  Ws.  lOd. 
the  debt  found  due  to  his  testator  John  Morgan. 

In  this  manner,  the  whole  of  the  estate  of  Lady  Pryce,  which  was 
administered  in  the  suit,  was  applied,  without  paying  the  whole  of 
her  debts,  and  particularly,  without  paying  any  part  of  the  amount 
of  what  was  due  on  the  bond  of  the  24th  of  December,  1804,  to  the 
estate  of  John  Burney  from  the  estate  of  Lady  Pryce. 

The  plaintiff  is  now  the  legal  personal  representative  of  John 
Burney,  and  appears  to  be  entitled  to  the  debt  which  remains  due 
to  his  estate  from  the  estate  of  Lady  Pryce,  and  he  now  claims  to 
have  the  amount  paid  out  of  the  funds  which  were  in  Court  to  the 
credit  of  the  cause,  originally  called  Earl  Temple  v.  Pryce.  The 
funds  constituted  part  of  the  estate  of  Sir  John  Powell  Pryce,  and 
the  plaintiff  says,  that  the  debts  due  to  Jaques  and  to  Hughes  were 
debts  of  Sir  John  Powell  Pryce,  and  ought  to  have  been  paid  out  of 
his  estate,  and  would  have  been  paid  out  of  his  funds  in  that  cause, 
if  the  order  of  January,  1785,  had  been  duly  prosecuted:  that, 
nevertheless.  Lady  Pryce,  having,  by  deeds  of  1772,  and  perhaps  by 
subsequent  acts,  rendered  her  estates  liable  to  pay  those  debts,  the 
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LAK0A8TEB  perBODS  to  whoiD  they  were  due  had  a  right  to  be  paid  out  of 
EvoBs.  h^^  estate;  but  her  liabilities  and  the  liability  of  her  estate  can 
only  be  considered  as  in  the  nature  of  a  suretyship,  and  payment  of 
the  debt,  primarily  due  from  the  estate  of  Sir  John  Powell  Pryce  the 
principal  debtor,  having,  in  fact,  been  made  out  of  the  estate  of  one 
who  was  only  a  surety,  the  latter  ought  to  be  recouped  or  reimbursed 
[  *168  ]  out  of  the  former,  to  the  extent  *to  which  Lady  Pryce's  estate  was 
so  applied,  for  the  purpose  of  paying  to  Morgan  what  remains  due 
to  the  estate  of  John  Morgan  on  his  mortgage,  and  next  of  paying 
what  is  due  to  the  plaintiff. 

Mr.  Evors,  admitting  in  the  result,  that  he  was  the  heir-at-law  of 
Sir  John  Powell  Pryce,  and  that  the  20,972i.  10«.  Id.  in  question, 
was  the  accumulated  surplus  of  the  purchase-money  arising  from  the 
sale  of  a  part  of  Sir  John  Powell  Pryce's  real  estate,  after  paying  a 
mortgage  thereon ;  and  claiming  to  be  entitled,  in  the  character  of 
heir,  if  he  had  no  other  or  better  title,  which  however  he  claimed  to 
have,  insists,  that  Jaques  and  Hughes  were  not  creditors  of  Sir  John 
Powell  Pryce ;  that  the  debts,  if  any,  were  debts  of  Lady  Pryce,  who 
is  said  to  have  been  a  very  extravagant  person,  having  great  power 
and  influence  over  her  husband.  Sir  John  Powell  Pryce,  who  was 
blind,  incapable  of  acting  for  himself,  under  great  pecuniary 
embarrassment,  and  likely  to  be  imposed  upon.  There  is  no 
evidence  of  the  supposed  facts  on  which  these  suggestions  are 
founded.  It  appears,  I  think  sufficiently,  that  the  debts  were 
secured  by  the  deeds  of  January,  1772,  and  that  the  debts  ought  to 
be  considered  as  primarily  the  debts  of  Sir  John  Powell  Pryce.  I 
must,  under  the  circumstances  of  this  case,  presume  that  the  deed 
of  January,  1772,  was  duly  executed,  and  that  the  memorandum  of 
February,  1776,  was  duly  signed  by  Sir  John  Powell  Pryce,  and 
there  is  no  reason  to  conclude,  that  the  debt  was  the  debt 
of  Lady  Pryce,  though  she  executed  the  deed,  and  signed  the 
memorandum  of  the  account,  stating  the  sum  for  which  her  estate 
was  intended  to  be  part  security. 

But  Mr.  Evors  next  denied,  that  Burney  was  a  creditor  of 
[  •164  J  Lady  Pryce,  and  he  suggested,  without  proving,  •circumstances 
from  which  he  wishes  it  to  be  concluded,  that  no  consideration  was 
given  for  the  bond  which  Burney  held.  There  being  no  evidence  of 
the  truth  of  such  suggestions,  and  the  debt  having  been  duly 
established  against  the  legal  personal  representative  of  Lady 
Pryce,  I  think  that,  upon  this  occasion,  I  am  bound  to  consider 
it  a  good  debt. 
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Under  these  circumstances,  and  from  the  Master's  reports,  it    lakcastkr 
appears,  that,  in  consequence  of  the  payment  of  debts  of  Sir  John       bvoes. 
Powell  Pryce  out  of  the  estate  of  Lady  Pryce,  the  debts  of  Lady 
Pryce,  or  at  least  this  debt  of  Lady  Pryce,  has  not  been  paid. 

Mr.  Evors  then  contended,  that  the  plaintiff  came  too  late,  and 
that  his  claim  ought  to  be  barred  by  lapse  of  time.  It  is  not 
necessary  to  consider  how  this  might  have  been,  if  there  had  been 
no  fund  in  Court,  but  the  surplus  purchase-money  of  Sir  John 
Powell  Pryce's  estate,  which  remained,  after  satisfying  Earl 
Temple's  mortgage,  was  paid  into  Court  in  the  year  1782.  In 
1785,  there  was  a  reference  to  the  Master  to  enquire  what  were 
the  incumbrances  thereon.  That  order  was  not  effectually  acted 
upon,  till  Mr.  Evors  petitioned  to  have  the  money  paid  to  him,  as 
the  heir  of  Sir  John  Powell  Pryce  ;  and  it  was  upon  that  occasion, 
and  in  1840,  that  an  order  was  made,  for  an  enquiry  as  to  incum- 
brances. Under  that  order,  the  plaintiff  made  his  claim,  which 
was  rejected  by  the  Master,  as  it  is  distinctly  stated  by  Mr.  Gray, 
on  the  ground  that  the  claim  was  founded  on  an  equity.  The  plain- 
tiff, very  soon  afterwards,  filed  this  bill  to  establish  his  equity,  and 
I  am  of  opinion,  that  he  is  not  precluded  from  relief  by  lapse 
of  time. 

But  lastly,  Mr.  Evors  alleged,  that  having  no  notice  of  the 
plaintiff's    claim    against    the    estate    of   Sir   J.    P.   ^Pryce    he       [  *166  ] 
purchased,  and  caused  to  be  assigned  to   himself,  various  judg- 
ments and  incumbrances  upon  the  estate  of  Sir  John  P.  Pryce, 
to  an  amount  exceeding  the  amount  of  the  fund  in  Court. 

But  I  conceive,  that  this  is  not  a  case  which  is  affected  by  notice. 
If  it  were,  there  seems  to  be  some  reason  to  think,  that  Mr.  Evors 
had  notice  of  the  circumstances  under  which  the  plaintiff's  claim 
arises,  and  for  further  satisfaction,  I  should  direct  an  enquiry  on 
the  subject ;  but,  independently  of  any  question  of  notice,  it  seems 
to  me,  that  we  have  to  consider  in  what  character  Mr.  Evors  became 
entitled  to  the  estate ;  and  if  he  became  entitled  as  heir,  what  was 
the  full  amount  and  value  of  all  the  estates  wliich  he  derived  under 
the  same  title,  and  what  was  the  amount  of  the  money  which  he 
paid  in  satisfaction  of  the  charges  and  incumbrances  thereon ;  for 
those  sums  he  will  be  entitled  to  priority  before  the  plaintiff,  upon 
all  the  estates,  and  if  the  estates,  exclusively  of  the  particular 
portion  against  which  the  plaintiff's  claim  is  made,  should  be 
insufficient  to  satisfy  him  the  monies  so  paid,  he  will  be  entitled 
in  priority,  in  respect  even  of  this  particular  fund. 
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Lancastkb  Now  Mr.  Evors  became  entitled,  as  heir  of  Diana  Evors,  and 
EvoRs.  through  her,  as  heir  of  Sir  Edward  Manley  Pryce,  who  was  heir, 
and  took  subject  to  the  provisions  in  the  will  of  Sir  John  Powell 
Pryce,  as  heir-at-law  of  Sir  John  Powell  Pryce ;  and  in  his  answer 
in  this  cause,  Mr.  Evors  claimed  title  to  the  estate,  as  heir  of 
Sir  John  Powell  Pryce. 

This  is,  therefore,  the  case  of  an  heir,  purchasing  and  procuring 

assignments  of  debts  and  incumbrances  on  the  estate  descended  to 

him  for  less  than  their  full  amounts.    He  is  entitled  to  the  full 

I  *^*^  ]       benefit  of  all  that  *he  paid  ;  but,  as  against  other  creditors  on  the 

estate,  he  is  to  have  credit  for  no  more  than  he  paid. 

And  on  the  whole,  I  am  of  opinion, 

1st.  That  the  sum  claimed  by  Jaques,  and  paid  to  his  legal 
personal  representative,  was  and  ought  to  be  considered  as  the 
debt  of  Sir  John  Powell  Pryce,  and  due  from  his  estate. 

2nd.  That  the  same  having  been  paid  out  of  the  estate  of 
Lady  Pryce,  her  legal  personal  representatives  ought  to  be  con- 
sidered as  creditors  against  the  estate  of  Sir  John  Powell  Pryce, 
for  the  full  amount  thereof. 

8rd.  That  the  money  paid  into  Court  in  the  cause  of  Earl  Temple 
V.  Pryce  was,  or  ought  to  be  considered  as,  part  of  the  real  estate 
of  Sir  John  Powell  Pryce,  and  that  Mr.  Evors,  as  the  heir-at-law 
of  Sir  John  Powell  Pryce,  became  entitled  thereto,  subject  to  the 
payment  of  the  debts  chargeable  thereon. 

4th.  That  Mr.  Evors,  having  paid  various  charges  and  incum- 
brances upon  the  estate  of  Sir  John  Powell  Pryce,  whose  heir  he 
was,  is  entitled,  against  other  claimants  on  the  estate,  to  have 
credit  for  the  full  amount  of  the  several  sums  of  money  so  paid, 
but  not  for  any  greater  amount  than  he  actually  paid. 

5th.  That  if  the  unsold  estates  of  Sir  John  Powell  Pryce,  to 
[  'ifi?  ]  which  the  defendant  became  entitled  as  heir,  *are  of  value  less 
than  sufficient  to  satisfy  all  the  monies  paid  as  aforesaid  by 
Mr.  Evors,  then  Mr.  Evors  is  entitled  to  be  paid  the  residue  out 
of  the  fund  in  Court,  in  priority  to  the  legal  personal  representatives 
of  Lady  Pryce ;  but  if  the  value  of  such  estates  exceeds  the  amount 
of  the  money  so  paid  by  Mr.  Evors,  then  the  legal  personal  repre- 
sentatives ought  to  be  paid  what  is  due  to  them,  out  of  such  fund, 
in  the  first  place. 

I,  therefore,  propose  to  declare,  that  the  plaintiff,  as  the  legal 
personal  representative  of  John  Burney,  is  entitled  to  be  paid  what 
is  due  to  him  in  that  character,  out  of  the  estate  of  Lady  Pryce, 
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and  that  the  estate  of  Lady  Pryce  having  been  exhausted  by  the    Langastkb 

application  of  it  in  i^ayment  of  debts  which  were  primarily  due 

from  Sir  John  Powell  Pryce  or  his  estate,  but  for  which  the  estate 

of   Lady  Pryce  was  liable,  the  plaintiff  is  now  entitled,  out  of 

the  estate  of   Sir  J.  P.  Pryce  (subject  to  prior  claims  thereon, 

if  any,  and   to  the  extent  to  which   the  estate  of  Lady  Pryce 

was  applied  in  payment  of  the  debts  of  Sir  John  Powell  Pryce), 

to  have  the   estate  of  Lady  Pryce   recouped,  in   order  that  the 

same  may  be  now  applied  in  satisfaction  of  her  debts  reminiang 

unpaid. 

Refer  it  to  the  Master  to  enquire  and  state  to  the  Court,  what 
debts  and  sums  of  money  and  to  what  amount,  which  were 
primarily  due  from  Sir  J.  P.  Pryce  or  his  estate,  were  paid  out  of 
the  estate  of  Lady  Pryce,  under  the  decree  for  the  administration 
of  her  estate. 

And  let  the  Master  enquire  and  state  what  estates  Mr.  Evors 
became  entitled  to,  as  heir-at-law  of  Sir  John  P.  Pryce,  and  what 
was  the  full  amount  and  value  thereof  in  the  whole,  and  what 
charges  and  incumbrances  the  same  were  subject  to,  and  what 
sums  of  *money  and  to  what  amount  in  the  whole,  were  paid  by 
Mr.  Evors,  in  or  towards  satisfaction  of  such  charges  and  incum- 
brances, or  any  of  them,  or  in  purchasing  the  same,  or  procuring 
the  same  to  be  transferred  or  assigned  to  him  or  to  any  other 
person  for  his  own  use  or  benefit. 

Reserve  further  directions  and  costs  (i). 


[  •168  1 


BATNTON  V.  HOOPER. 

(10  Beav.  168.) 

Upon  an  application  to  the  Court  to  appoint  a  guardian  ad  litem  to  an 
infant  resident  within  the  jurisdiction,  his  appearance  in  Court  will  not  be 
dispensed  with,  unless  under  special  circumstances. 

Mr.  Bird  applied  for  the  appointment  of  a  guardian  ad  litem 
of  infant  defendants,  who  were  resident  within  the  jurisdiction, 
without  either  a  commission  or  their  personal  appearance  in  Court. 

There  were  no  special  circumstances  stated  for  deviating  from 
the  usual  practice,  except  that  the  plaintiff  threatened  an  attach- 
ment.    The  Master  of  the  Rolls,  in  the  first  instance,  had  made 


1847. 
Jan,  29. 

Rolls  Court. 

Lord 

Langdalb, 

M.B. 

[168] 


(1)  This  case  was  afitened  by  Lord  Cottenham  on  the  16th  of  February, 
1848.    No  report  of  the  appeal  can  be  found. 
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Batnton     the  order,  but  the  Begistrar,  before  drawing  it  up,  required  that 
HoopEB.      the  matter  should  be  drawn  to  the  attention  of  the  Court. 

Mr.  Bird  again  mentioned  the  case. 

The  Master  of  the  Bolls  said   he  would  consider  the  case; 
but  on  the  following  day  he  refused  the  order. 


1847. 
Jan.  27. 

Bcllt  Ctmrt, 

Lord 

Langdalb, 

M.R. 

[181  J 


In  RE  NEATE(l). 

(10  Beav.  181—184.) 

The  bill  of  trustee's  solicitor  was  delivered  on  the  27th  of  November,  and 
on  the  10th  of  December  paid,  after  some  deductions,  by  the  solicitor  of  the 
cestui  que  trust,  as  he  alleged,  under  protest.  A  petition  for  taxation  pre- 
sented by  the  cestui  que  trust  in  January  following  was  dismissed  with  costs. 

The  general  rule  is,  that  a  paid  bill  is  not  to  be  referred  for  taxation ; 
and  special  circumstances  and  grounds  are  required  to  take  a  case  out  of 
this  rule. 

In  August,  1846,  the  petitioner,  Mr.  Poore,  became  entitled  to  a 
sum  of  16,666Z.  standing  in  the  name  of  four  trustees.  Being 
desirous  of  having  it  transferred  to  him,  he  applied  to  the  trustees 
for  a  power  of  attorney,  which  it  was  agreed  should  be  given,  on 
his  executing  to  them  a  proper  release. 

Mr.  Neate,  the  respondent,  acted  for  three  trustees ;  the  fourth 
trustee  was  represented  by  another  solicitor ;  and  the  petitioner, 
the  cestui  que  trust,  by  Mr.  Waugh. 

On  the  27th  of  November,  Mr.  Neate  delivered  his  bill  for  pre- 
paring the  release  &c.,  amounting  to  16Z.  6«.  8d,  which  was  objected 
to  by  Mr.  Waugh.  Ultimately,  on  the  10th  of  December,  the  bill, 
voluntarily  reduced  to  15/.,  was  paid,  Mr.  Neate  declining  to 
deliver  over  the  power  of  attorney  unless  on  payment  of  his  costs. 

On  the  8th  of  January,  a  special  petition  was  presented  by  Mr. 
Poore,  for  the  taxation  of  the  bill,  on  the  ground  that  it  had  been 
paid  under  pressure,  and  after  protest.  The  petition  stated  that 
the  bill  contained  unreasonable  and  extravagant  charges,  which 
were  specified :  and  it  also  complained  that  the  cestui  que  trust  had 
been  put  to  the  expense  of  two  sets  of  costs,  in  consequence  of  the 
employment,  by  the  trustees,  of  two  solicitors. 

Mr.  Greene,  in  support  of  the  petition,  argued,  that  payment 
had  been  obtained  under  pressure  arising  from  the  necessity  of 

(1)  In  re  Boycott  (1885)  29  Ch.  D.  571. 
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procuring  a  transfer  of  the  funds  before  *the  closing  of  the  transfer         In  n 


Neate. 

r  •182  1 


books,  which  took  place  on  the  10th  of  December,  and  was  made 
under  protest ;  that,  as  there  were  over-charges,  the  solicitor  ought 
to  show  reasons  why  the  over-payments  should  not  be  ascertained 
And  repaid. 

Mr.  Turner  J  contra  J  argued,  that  the  petitioner,  having  had  the 
full  opportunity  of  taxing  the  bill  between  the  27th  of  November 
and  the  10th  of  December,  and  having  then  voluntarily  paid  it, 
through  an  independent  solicitor,  and  after  some  deduction,  was 
not  entitled  to  open  this  settled  account.  That  as  to  pressure 
there  had  been  none ;  that  "  protest,"  if  it  had  really  taken  place, 
was  of  no  avail ;  and  that,  as  to  the  employment  of  two  solicitors 
by  the  trustees,  the  respondent  was  not  answerable  to  his  clients, 
and  much  less  to  the  petitioner. 

Mr,  Greene,  in  reply. 

Ths  Masteb  of  the  Bolls  : 

In  this  case,  the  relation  of  trustee  and  the  cestui  que  trust 
existed  between  four  persons  and  the  petitioner  Poore ;  the  relation 
of  solicitor  and  client  between  Neate  and  three  trustees,  and 
relation  of  solicitor  and  client  between  the  fourth  trustee  and 
other  solicitors  ;  that  is  the  state  of  the  case. 

The  petition  prays,  that  a  bill  which  has  been  paid  maybe  taxed  ; 
and  it  is  asked,  that  I  may  adhere  to  the  general  rule,  that  a  paid 
bill  may  be  taxed  unless  there  be  some  reason  against  it.  There 
is  no  such  general  rule.  The  general  rule  is,  that  a  paid  bill  is  not 
to  be  referred  for  taxation,  and  a  case  is  taken  out  of  that  rule  only 
hy  special  circumstances,  and  on  special  grounds.  It  is  not  the 
rale,  that  special  reasons  ought  *to  be  shown  why  a  paid  bill  is  not  [  '^^3  J 
to  be  taxed,  but,  on  the  contrary,  why  the  bill  ought  to  be  taxed. 

I  think  that  the  petitioner  has  been  subjected  to  considerable 
hardship,  becanse,  by  this  want  of  agreement  between  the  trustees, 
be  has  had  to  pay  two  solicitors  when  one  might  have  been 
Bofficient.  He  comes  as  cestui  que  trust,  asking  that  the  bill  may 
be  taxed ;  the  taxation  is  to  take  place  not  as  between  him  and  the 
solicitor,  bat  as  between  the  solicitor  and  the  trustees  his  clients ; 
and  the  question  is,  if  the  trustees  themselves  could  obtain  the 
order,  which  is  now  asked,  not  by  them,  but  by  a  party  deriving 
his  power  to  tax  solely  under  the  statute. 
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I  have  stated,  over  and  over  again,  that  the  statute  does  not  alter  the 
relation  between  solicitor  and  client ;  and  though  it  gives  the  cestui 
que  trust  a  right  to  tax  a  bill  which  is  payable  out  of  his  monies, 
yet  it  does  not  entitle  him  to  say,  that  the  solicitor  is  not  entitled  to 
receive  all  that  is  due,  as  between  him  and  the  trustees,  his  clients. 

The  bill  was  delivered  on  the  27th  of  November.  It  was  the 
subject  of  considerable  discussion:  some  part  was  taken  off,  and 
the  bill  was  paid  on  the  10th  of  December  under  protest.  Protest, 
I  must  again  repeat,  is  nothing,  unless  there  are  other  circum- 
stances which  justify  a  taxation  after  payment.  It  is  material  only 
as  showing  that  the  parties  are  inclined  to  quarrel  with  the  bill ; 
but  I  do  not  know  what  it  amounts  to,  except  as  notice  to  quarrel 
with  the  bill  if  the  facts  make  it  expedient  and  right  to  do  so. 
Then  as  to  the  employment  of  two  solicitors,  have  I  a  right,  under 
the  statute,  to  visit  upon  the  solicitor  employed  by  three  trustees 
the  consequences  of  a  disagreement  with  *the  fourth,  and  that  too 
at  the  instance  of  the  cestui  que  trust,  who  has  no  such  right  under 
the  statute;  and  has  the  cestui  que  trust  a  right  to  say  to  the 
solicitor  employed  by  the  trustees,  "  you  shall  not  have  what  you 
have  earned  from  your  client,  because  it  would  not  be  allowed  as 
between  me  and  my  trustees?"  I  think  not.  The  petitioner 
has  misconceived  his  rights,  and  his  petition  must,  therefore,  l)e 
dismissed  with  costs. 


1847. 
Jan.  37. 

BolU  Qmrt. 

Lord 
Lanqdalb, 

M.B. 

[187] 


In  re  HAIR(1). 

(10  Beav.  187—191 ;  S.  C.  16  L.  J.  Ch.  163;  11  Jur.  139.) 

A  Bolicitor  was  employed  by  three  partners.  He  brought  an  action 
against  them  for  his  bill  of  costs,  and  representing  one,  he  obtained  judg- 
ment against  him  by  default :  Held,  that  this  did  not  prevent  tbe  others 
from  obtaining  an  order  for  taxation :  Held,  also,  that  an  application  fur 
taxation  by  the  two  was  regular,  the  third  not  concurring,  but  that  he 
ought  to  be  served  with  the  petition. 

The  taxing  Masters  have  jxirisdiotion  to  determine  questions  of  retainer. 

The  petitioners  John  and  Joseph  Cox,  together  with  William 
Cox,  employed  Mr.  Hair  as  their  solicitor  in  respect  of  the  partner- 
ship matters  of  the  three. 

William  Cox  also  employed  him  in  matters  relating  to  his  private 
estate,  called  the  Cot  Farm  estate ;  but  the  petitioners  insisted  they 
had  not  employed  Mr.  Hair  in  this  latter  matter,  and  that  they 
were  not  liable  for  the  costs  thereof. 

(1)  In  re  S<tJaman  [1904]  2  Ch.  201,  63  L.  J.  Ch.  664,  C.  A. 
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In  August,  1846,  the  bill  of  costs  was  delivered,  amounting  to        in  ra 
198Z.    including    charges    for    both    matters.     On    the    27th    of       ^^^^ 
November,   Mr.   Hair   commenced  an  action  at  law  against  his 
three  clients.    William  Cox  appeared  through  Mr.  Hair,  who  signed 
judgment  against  him  for  want  of  plea,  but  the  two  petitioners 
pleaded  to  the  action. 

On  the  7th  of  January,  John  and  Joseph  Cox  presented  this 
petition  for  the  taxation  of  the  bill,  and  to  stay  the  proceedings  at 
law,  alleging  that  they  had  been  unable  to  obtain  the  concurrence 
of  William  in  the  presentation  of  the  petition,  insisting  that  they 
had  not  employed  the  respondent  in  the  separate  affairs  of  William 
Cox,  and  submitting  to  pay  what  might  be  found  due  from  the 
partnership. 

It  appeared  that  William  Cox,  in  reference  to  the  proceedings, 
had  said,  "It  won't  do  for  me  to  fly  in  the  face  of  Hair:  I  am 
afraid  to  go  against  him :  what  can  I  do  ?  " 

Mr.  Kindersley  and  Mr.  Hitchcock,  in  support  of  the  petition :  [  188  ] 

The  petitioners  admit  their  liability,  as  respects  the  partnership 
matters,  and  submit  to  pay.  They  are  only  desirous  of  ascer- 
taining, in  the  proper  mode,  the  extent  of  their  liability  to  enable 
them  to  discharge  it.  As  to  the  other  part  of  the  bill,  the  question 
of  retainer  will  be  decided  by  the  taxing  Master,  who  has 
jurisdiction  (i). 

The  petitioners  are  unable  to  obtain  the  concurrence  of  William 
Cox,  in  this  petition :  the  reason  is  obvious :  he  is  under  the  control 
of  the  respondent. 

Mr.  J.  Sidney  Smithy  for  Mr.  Hair.     *     *     ♦ 

Mr.  Kindersley,  in  reply  :  [  189  ] 

No  verdict  has  been  obtained  against  the  two  petitioners ;  and  as 
to  the  third  party,  the  verdict  is  merely  collusive,  and  to  prevent 
taxation.  There  are,  therefore,  sufficient  **  special  circumstances" 
to  induce  the  Court  to  interfere. 

Secondly ;  it  is  not  necessary  that  all  the  parties  should  join. 
Even  if  that  were  the  rule,  this  is  a  case  of  exception,  for  the 
petitioners  are  prevented  from  complying  with  it  by  the  respondent 
himself. 

Thirdly;   the  Master  is  perfectly  competent  to  determine  the 
question  of  retainer :  that  point  has  already  been  decided. 
(1)  See  In  re  Bracey,  68  B.  B.  93  (8  Bear.  266). 
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The  petitioners  say  they  never  retained  Mr.  Hair,  in  relation  to 
the  business  which  he  did  for  William  Cox  separately,  though  they 
did  for  the  joint  business.  They  state  that  they  are  willing  to  pay 
the  whole  which  is  due  from  them ;  and  desire  to  have  a  taxation  in 
[  *190  ]  order  ^that  they  may  pay  it.  In  the  taxation,  there  will  be  an  enquiry 
as  to  the  retainer,  in  the  particular  business  which  he  has  charged. 

It  appears  that  Hair  has  brought  an  action  against  the  three 
partners  for  the  whole  amount  of  the  bill.  He  himself  has 
appeared  for  William,  and  on  that  has  obtained  judgment  against 
him.  In  this  state  of  things,  a  petition  being  presented  by  John 
and  Joseph,  it  is  said  that  the  prayer  of  this  petition  ought  not  to 
be  granted ;  first,  because  there  has  been  a  judgment  against 
William.  This  judgment,  it  is  said,  ought  to  be  looked  upon  as  a 
verdict  against  the  three,  and  because  there  has,  in  this  way,  been 
a  verdict  against  three,  therefore,  there  is  to  be  no  taxation.  I  have 
not  heard  any  authority  in  support  of  this  ingenious  argument,  and 
cannot  adopt  it. 

The  other  objection  is,  that  the  application  is  made  by  two  out  of 
three.  True  it  is  the  petition  of  two  legally  liable,  submitting  to 
pay  what  is  justly  due.  Can  Mr.  Hair  desire  to  have  any  thing 
more  than  is  legally  due  ?  But  why  is  it  not  the  petition  of  the 
three?  Because  there  is  manifestly  either  a  collusion  between  the 
respondent  and  William  Cox,  or  an  oppression  to  which  the  latter 
is  compelled  to  submit ;  besides  this,  the  circumstances  are  special 
.  enough  to  justify  the  Court  in  saying,  that  the  solicitor  shall  not 
escape  having  his  bill  taxed. 

I  am  of  opinion  that  what  is  asked  is  not  contrary  to  the  practice 
of  the  Court.  True  it  is  that,  after  verdict,  a  court  of  law  will  not 
allow  a  taxation,  and  true  it  is,  that  this  Court  has  thought  it 
necessary  to  adopt  the  rule :  but,  before  verdict,  this  Court  always 
[  *191  ]  secures  the  taxation.  It  would  be  an  idle  thing  to  ^attempt  a 
taxation  of  a  bill  of  costs  before  a  jury  oh  the  evidence  of  witnesses ; 
for  it  is  evident,  from  the  nature  of  the  enquiry,  that  it  could  never 
be  satisfactorily  done. 

The  last  question  is,  whether  there  ought  to  be  a  trial  of  the 
question  of  retainer.  What  is  there  to  try  ?  There  is  nothing  in 
this  which  may  not  as  well  be  tried  by  the  taxing  Master  as  by  a 
jury.  The  taxing  Masters  are  in  the  daily  habit  of  trying  such 
questions  without  any  difficulty,  and  I  think,  therefore,  there  is  no 
reason  for  allowing  this  trial  to  take  place. 
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I  think  that  William  Cox  ought  to  be  served  with  the  petition  ;         in  re 
and,  if  the  respondent  desires  it,  I  will  require  the  petitioners  to        ^^'^' 
give  judgment  to   be  dealt  with  according  to  the  result  of  the 
taxation.     Subject  to  that,   let  the  common   order  be  made  for 
taxation,  and  reserve  the  question  of  costs. 


8CAWIN  V.  WATSON.  i«*^- 

March  4. 
no  Beav.  200—203 ;  S.  C.  16  L.  J.  Ch.  404 ;  afPd.  11  Jur.  576.)  

Bequest  to  a  daughter  of  1,000/.  stock  and  101,  a  year  for  life,  which  two  t^^ 

sums  were  to  be  under  the  trust  of  the  executors,  and  not  to  permit  her  to  LamodalB) 

assign  **  her  said  annuities,"  and  pay  the  interest  from  the  1,000/.  to  her  for  M.B. 

her  life,  and  at  her  decease,  to  divide  it  between  her  children :  Held,  that  On  Appeal 

the  daughter  took  for  life  only,  and  not  an  absolute  interest,  subject  to  be  j^    g 

defeated  by  the  interests  given  to  her  children.  _ 

Distinction  between  an  absolute  bequest  with  a    subsequent  gift  in  Lord 

derogation,  and  a  limited  bequest  followed  by  a  subsequent  restricted  gift  Cottbkham, 

over.    In  the  former  case,  the  absolute  gift  remains  upon  failure  of  the  ' 

subsequent  gift,  but  in  the  latter  the  limited  bequest  is  not  enlarged  by  [  ^^  ] 
such  an  event. 

This  case  came  before  the  Court  upon  demurrer. 

The  testator,  amongst  other  things,  expressed  himself  as  follows : 

"  I  give  and  bequeath  unto  my  daughter  Harriet  Watson  1,000L 
out  of  my  8^  per  cent.  Reduced  stock  and  also  70Z.  a  year  during 
her  natural  life,  to  be  paid  unto  her  in  four  quarterly  payments, 
after  she  attains  the  age  of  twenty-one  years  and  six  months; 
which  two  sums  I  direct  and  devise  to  be  under  the  trust  of  my 
executors,  namely,  not  to  permit  my  said  daughter  to  assign  her 
said  annuities  to  any  one,  and  the  interest  arising  from  the  1,0002., 
as  it  becomes  due,  to  pay  the  same  to  her  for  her  life,  into  her  own 
hands,  and  her  receipt  shall  be  a  sufficient  discharge,  even  if  she 
marry ;  and  at  her  decease,  upon  trust  to  divide  the  principal  sum 
of  1,000!.  equally,  between  and  amongst  all  and  every  her  child  and 
children.  I  further  bequeath  to  my  daughter  Harriet  Watson  101.  a 
year  until  she  attains  the  age  of  twenty-one  years  and  six  months." 

The  testator  died  in  1829. 

In  1834,  Harriet  Watson  attained  twenty-one,  married,  and  died 
in   1846,   without  ever  having  had  a  child.     The  plaintiff,   her 
husband  and  administrator,  claimed,  *by  this  bill,  to  be  entitled  to       [  *20i  ] 
the  sum  of  1,0002.  8^  per  cent.  Reduced  Annuities. 

Mr.  Pui-vis  and  Mr.  F.  Bayley  in  support  of  the  demurrer : 

The  plaintiff  has  no  interest  in  the  sum  of  1,0002.  stock,  because 

8—- 
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SoAwiK       there  is  no  absolute  gift  subsequently  modified,  but  the  primary 
Watbov.      bequest  is  expressly  restricted  to  the  life  of  the  daughter,  with  a 
subsequent  limitation  to  her  children. 

(The  Master  of  the  Bolls  :  The  distinction  always  is  between 
an  absolute  bequest  with  a  subsequent  gift  in  derogation,  and  a 
limited  bequest  followed  by  a  subsequent  restricted  gift  over.) 

Mr.  Kindersley  and  Mr,  Toller,  for  the  plaintiff,  and  in  support 
of  the  bill,  contended,  that  there  was  an  absolute  interest  in  the 
stock  given  to  the  daughter  in  the  first  instance.  [They  cited  Mayer 
V-  Town8end{i).] 

[  202  ]  Mr.  Purvis,  in  reply. 

[Whittell  V.  Dudin{2),  Campbell  v.  Brotvnrigg  (2),  Oompertz  v. 
Gompertz  (4),  Ring  v.  Hardwick  (6),  Htdme  v.  Hulme  (6),  Arnold  v. 
Congreve(7),  Carver  v.  Botvle8{s),  Green  v.  Harvey  {9),  Winchcorth 
V.  Winckworth  (lo),  Eaton  v.  Barker  (ii),  And  other  cases,  were  cited.] 

The  Master  of  the  Bolls  : 

In  this  case,  as  in  all  others  of  the  same  description,  the  question 
is,  whether,  having  regard  to  the  general  purport  and  effect  of  the 
will,  the  words  import  an  absolute  gift  modified  only  by  certain 
restrictions,  so  that  the  first  absolute  gift  may  have  its  full  effect  in 
every  event  to  which  the  restrictions  are  inapplicable,  or  whethei 
the  effect  is  to  give  a  restricted  or  limited  interest  only,  so  as  not 
to  be  affected  or  enlarged  by  any  failure  of  the  subsequent  limitations^ 
That  is  the  question. 

In  this  case,  I  confess  I  cannot  find  any  general  scheme  furnish- 
ing me  with  a  key  to  the  construction  of  this  particular  bequest ; 
nor  do  I  think  that  where  the  testator  has  shown  so  great  variety 
of  intention  in  regard  to  his  children  as  this  testator  has  done, 
that  I  could  construe  the  gift  to  one  by  the  gift  to  others.  I  an 
[  '203  ]  therefore  under  the  necessity  of  confining  myself  to  *thi8  particulai 
bequest  to  this  particular  daughter.  It  is  an  extremely  ill  drawi 
will,  and  I  have  no  means  of  arriving  at  a  distinct  notion  of  whai 

(1)  62  E.  B.  180  (3  Beav.  443).  (7)  See  31  B.  B.  106  (1  Buss.  &  My 

(2)  22  B.  B.  124  (2  J.  &  W.  279).  209). 

(3)  66  B.  B.  390  (1  Ph.  301).  (8)  34  B.  B.  102  (2  Buss.  &  My.  301] 

(4)  2  Ph.  107.  (9)  58  B.  R  127  (1  Hare,  p.  428). 

(5)  60  B.  B.  202  (2  Beav.  352).  (10)  68  B.  B.  205  (8  Beav.  576). 

(6)  47  B.  B.  326  (9  Sim.  644).  (11)  70  B.  B.  162  (2  Coll.  12-1). 
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he  would  have  done,  if  the  event  which  has  happened  had  come      Soawik 
under  his  contemplation.    My  opinion,  however,  is,  that  this  does     watson. 
not  amount  to  an  absolute  gift,  but  that  it  is  restricted  and  limited, 
and  amounts  to  this,—''  I  give  1,0002.  to  trustees  for  the  benefit  of 
my  daughter,  to  pay  her  the  interest  for  her  life,  with  remainder  to 
her  children  after  her  decease.''    If  you  put  these  words  'together^ 
they,  in  the  result,  really  come  to  this, — he  has  given  to  his 
daughter  a  sum  for  her  life,  which  he  directs  shall  be  under  the 
trust  of  his  executors,  and  under  certain  restrictions  which  he  has 
expressed. 
Let  the  demurrer  be  allowed  without  costs. 

The  cause  now  came  on  before  the  Lord  Chancellor  [on  appeal].  1847. 

Tinney  and  Toiler,  for  the  plaintiflf,  contended,  that  the  first  [11^^5773 
part  of  the  will  contained  an  absolute  gift  to  H.  Watson  of  the 
1,000Z.,  and  that  there  were  no  subsequent  directions  tending  to 
diminish  the  original  gift;   that  the  present  case  was  thus  dis- 
tinguishable from  Oompertz  v.  Gompertz  (1). 

Purvis    and    Bayley,  for  the  defendants,   the    executors    of 
J.  Watson,  were  not  called  on  by  the  Lord  Chancellor. 

Thb  Lord  Chancellor: 

I  see  no  reason  for  departing  from  the  rule  laid  down  in  Oompertz 
V.  Gompertz ;  but  whether  any  case  falls  within  that  rule  must  be 
a  question  depending  on  the  facts  of  the  particular  case.  The  rule 
referred  to  in  GompeHz  v.  Gompertz  is  what  was  laid  down  in  other 
cases,  that,  where  there  is  a  gift,  and  then  a  direction  as  to  the 
manner  in  which  the  legacy  is  to  be  invested-  and  applied  for  the 
benefit  of  the  legatee,  this  is  not  a  diminution  or  qualification  of 
the  original  gift,  but  merely  a  direction  as  to  the  mode  in  which  it 
is  to  be  dealt  with  and  enjoyed.  The  essence  of  this  rule  is,  that 
there  is  a  gift,  but  the  difficulty  in  the  present  case  is  to  find  such 
a  gift.  The  testator  gave  unto  *'  his  daughter,  Harriet  Watson, 
1,0002.  out  of  his  82.  10^.  per  cent.  Beduced  stock,  and  also  702.  a 
year  during  her  natural  life.*'  These  words  must  be  read  in  their 
ordinary  sense,  and  the  words  **  during  her  natural  life  "  must  refer 
to  the  antecedent  gift.  There  are  two  subject-matters  forming  this 
gift,  but  the  whole  is  contained  in  one  sentence,  and  the  conclusion 
as  to  both  is,  that  they  are  to  be  enjoyed  for  the  natural  life  of  the 

(1)  2  Ph.  107  ;  to  be  reported  in  a  later  volume  of  the  Bevised  Beports. 
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legatee.  This  does  not  make  an  absolute  gift.  The  gift  is  of  l^OOOZ. 
money,  not  stock ;  it  is  to  be  raised  out  of  stock,  and  this  and  the 
70Z.  a  year  are  to  be  paid  to  his  daughter,  for  her  natural  life,  in 
four  quarterly  payments,  after  she  attains  twenty-one  years  and  six 
months.  The  will  does  not,  however,  stop  here,  for  the  testator 
goes  on  to  direct  and  devise  these  two  sums  to  be  under  the  trust 
of  his  executors.  He  calls  the  gifts  *'  annuities,"  and  declares  the 
duties  of  the  trustees  '*  not  to  permit  his  said  daughter  to  assign 
her  said  annuities  to  any  one ;  and  the  interest  arising  from  the 
1,0002.,  as  it  became  due,  to  pay  the  same  to  her  for  her  life  into 
her  own  hands,  and  her  receipt  should  be  a  sufficient  discharge, 
even  if  she  married ;  and,  at  her  decease,  upon  trust  to  divide  the 
principal  sum  of  1,000/.  equally  between  and  amongst  all  and  every 
her  child  and  children."  The  interest  to  arise  he  thus  intends  for 
his  daughter,  and  the  principal  for  her  children,  or,  if  she  had  none, 
then  for  his  executors.  This  is  the  natural  construction  of  the 
clause  in  question,  but  if  it  were  not,  and  the  latter  words  could  be 
separated  from  those  in  the  first  part  of  the  sentence,  I  should  have 
still  thought  the  same  construction  applied.  The  testator  gives  the 
1,0002.  to  the  trustees ;  this  of  itself  would  have  been  contradictory 
of  an  absolute  gift  to  his  daughter,  for  he  could  not  mean  such  a 
gift  for  both.  The  trustees  under  this  would  take  upon  trust,  and 
the  only  trust  would  be  for  the  daughter  for  life,  remainder  to  her 
children.  The  first  ground,  however,  is  the  true  one  on  which  to 
rest  the  case :  it  is  this,  that  there  never  was  an  absolute  gift. 
The  Master  of  the  Bolls  is  right,  and  the  appeal  must  be 
dismissed,  with  costs. 


1847. 
Mareh  6,  8. 

Belli  Court, 

Loid 

Lanodals, 

M.R. 

[  10  Beay. 

ao8] 


HTJBBAED  v.  YOUNG. 

(10  Beav.  203—206  ;  S.  C.  16  L.  J.  Ch.  182 ;  11  Jur.  177.) 

A  testatrix  gave  her  property,  with  certain  exceptions,  to  her  grand- 
daughter, and  afterwards  stated  "  that  her  property  was  in  the  Bank  and 
India  House  :  "  Held  (assuming  her  to  take  for  life),  that  she  was  entitled 
to  enjoy  the  Bank  and  India  stock  in  specie,  and  that  it  was  not  liable  to  be 
converted  into  Consols. 

The  testatrix  bequeathed  as  follows :  "  I  give  my  property  to 
my  grand-daughter  Elizabeth  Matilda  Hubbard,  except  600/.  I 
give  to  my  niece  Elizabeth  Howortli  likewise  500/." 

The  testatrix  then  enumerated  other  pecuniary  legacies  and  pro- 
ceeded :  **  Should  my  grand-daughter  marry,  I  desire  her  issue 
may  be  her  heirs ;  if  she  should  die  and  not  leave  any  issue  behind 
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her,  I  give  all  my  property  to   be   divided  between  my  sister     Hubbahd 
*Howorth'8  children,  and  my  brother  Eichard  Sigery*8  daughter      youno. 
and  her  children.     If  my  daughter  and  myself  should  die  before       [  *204  ] 
my  grand-daughter  is  of  age,  it  is  my  desire  that  Mrs.  Jane 
Hubbard  may  have  the  care  of  her  till  she  comes  of  age,  which  is 
to  be  at  her  twentieth  year,  at  which  time  she  is  to  receive  the 
dividend  herself,  but  not  the  principal:   that  is  not  to  be  spent. 
My  property  is  in  the  Bank  and  India  House." 

It  was  assumed,  under  the  circumstances,  that  the  grand-daughter 
was  entitled  for  life  only  ;  and  the  question  was,  whether  the  grand- 
daughter was  entitled  to  enjoy,  in  specie,  a  sum  of  1,0002.  East 
India  stock,  and  a  sum  of  8,0902.,  82.  10«.  per  cent.,  or  whether  it 
ought  to  be  converted  into  Consols. 

Mr.  Kinderaley  and  Mr.  Shapter  for  the  daughter,  contended, 
that  she  was  entitled  to  enjoy  the  Bank  and  India  stock  in  specie; 
that  the  tendency  of  modern  decisions  was  contrary  to  the  doctrine 
of  Howe  V.  Earl  of  Dartmouth  (i).  That  the  effect  of  the  gift  was 
this — "  I  give  my  India  and  Bank  stock  and  other  property  to  my 
grand-daughter  for  life;  with  remainder  over:"  and  that  as  this 
was  a  permanent  and  not  a  wearing  out  property,  like  a  leasehold, 
the  doctrine  was  therefore  inapplicable. 

Mr,  JerviSf  for  her  husband. 

Mr.  Rogers,  for  another  party,  declined  arguing  the  point. 

Mr.  Craig  and  Mr.  Wood  argued,  that  this  was  a  residuary 
gift  to  one  for  life,  and  that  the  Bank  and  India  stock  (which  was 
not  the  whole  of  the  property)  ought  *to  be  converted  into  Consols;       [  •sos  ] 
the  only  investment  which  the  Court  recognised  as  doing  justice 
between  parties  interested  in  succession. 

That  the  statement  that  the  property  was  in  the  Bank  and  India 
House,  was  merely  descriptive  of  the  locality  of  the  assets,  for  the 
convenience  of  the  executors. 

Mr.  Turner  and  Mr.  T.  H.  Hall  for  trustees. 

[^CoUins  V.  Collins  (2),  Bethune  v.  Kennedy  (3),  Pickering  v. 
Pickering  (4),  Goodenough  v.  Treniamondo  (5),  Vaughan  v.  Bttcfc  (6), 
Sutherland  v.  Cooke  (7),  were  cited.] 

(1)  6  R.  E.  96  (7  Ves.  137  a).  My.  &  Or.  289). 

(2)  39  E.  E.  337  (2  My.  &  K.  703).  (o)  50  E.  E.  262  (2  Beav.  512). 

(3)  43  R  E.  153  (1  My.  &  Cr.  114).  (6)  65  E.  E.  337  (1  Ph.  75). 
4)  48  E.  E.  104  (2  Beav.  31 ;  4  (7)  66  E.  E.  162  (1  Coll.  498). 
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HuBBABD     The  Master  of  the  Bolls: 

Touna.  There  is  sufficient  room  for  doabt  in  this  case :  and  we  mast  look 

to  the  general  intention,  for  we  cannot  expect  to  find  a  specific 
direction  on  the  subject.  According  to  the  doctrine  of  the  present 
day,  the  question  does  not  depend  on  the  legacy  being  specific  or 
not;  but  you  are  to  collect  from  the  will,  whether  the  testator 
intended  that  the  property  should,  at  all  events,  be  enjoyed  by 
those  in  remainder  after  the  expiration  of  the  prior  interest. 
Generally  a  testator  intends  that  every  body  named  as  an  object 
of  his  bounty  in  succession  shall  enjoy  something ;  but  if  the  pro- 
perty be  allowed  to  wear  out,  those  in  remainder  may  get  nothing. 
Where  it  is  probable  at  least,  that  he  intends  them  to  take  some- 
thing in  succession,  his  intention  can  only  be  secured  by  having  a 

[  *206  ]  permanent  *fund.  In  this  case  the  fund  is  permanent,  but  not  a 
species  of  investment  which  the  Court  recognises  as  the  proper  and 
best  security.  Even  where  the  investment  is  in  the  Five  per  Gents., 
the  Court  has  been  in  the  habit  of  saying,  that  it  shall  not  be 
continued. 

Now  what  does  the  testatrix  here  say  :  *'  I  give  my  property  to 
my  grand-daughter"  with  certain  exceptions,  and  should  she  marry, 
her  issue  are  to  be  her  heirs,  but  if  she  dies  leaving  no  issue,  then 
*'  all  my  property  "  (that  is,  the  property  she  had  previously  given 
to  her  grand-daughter)  is  to  be  divided  amongst  certain  persons. 
She  is  only  to  have  the  dividends  and  not  the  principal ;  and  she 
then  states,  ''my  property  is  in  the  Bank  and  India  House." 
Therefore  she  is  to  have  the  dividends  of  her  property,  which  is  in 
the  Bank  and  India  House,  for  life,  and  others  are  to  take  the  same 
property  after  her.  I  conceive  there  is  sufficient  indication  that  she 
intended  the  grand-daughter  to  enjoy  all  that  which  she  called  "her 
property,"  and  which  she  described  as  being  in  the  Bank  and  India 
House,  and  that  there  is  no  sufficient  reason  to  induce  the  Court  to 
apply  the  rule  of  conversion,  which,  though  of  great  importance  in 
many  cases,  is  of  very  little  importance  in  the  present. 


2)ec.7.i2,i9.  BREYNTON    V.    LONDON    AND    NORTH-WESTEBN 
~^  RAILWAY  COMPANY. 

(10  Beav.  238—246.) 

[See  the  report  of  this  case  on  appeal,  anf^,  p.  85,  taken  from  2 
Coop.  temp.  Gottenham,  108.] 
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JORDAN  V.  FOilTESCUE(I).  i847. 

{10  Beav.  2dd-262 ;  S.  C.  16  L.  J.  Ch.  332 ;  11  Jur.  649.)  Apriin,  26. 

By  a  codicil,  a  teetator  gave  to  A.  B.  500/.,  in  addition  to  1,500/.  which  ^^^'  ^^^» 

he  had  before  bequeathed  to  him.     The  teetator  had  previonely  bequeathed  ..    ^^ 
two  legacies  only  of  500/.  and  500/.  each :  Held,  that,  by  implication,  the  mIb^^^ 

legatee  was  entitled  to  2,000/.  r  259-1 

Mb.  Thomas  Grenyille  made  a  will  with  three  codicils. 

By  the  third  codicil,  he  expressed  himself  as  follows :  ''  I  give 
and  bequeath  to  William  Jordan  500/.  in  addition  to  1,500/.  which  I 
have  before  bequeathed  to  him." 

In  fact,  the  testator  had  before  bequeathed  to  William  Jordan 
only  1,0001.,  viz.,  500/.  by  his  will  and  500/.  by  his  first  codicil. 

The  question  in  the  cause,  which  came  on  by  way  of  demurrer, 
was,  whether  the  plaintiff  William  Jordan,  the  legatee,  was  entitled 
to  2,000/.,  the  amount  of  500/.  given  by  the  third  codicil  and  of 
1,500/.,  which  the  testator  supposed  he  had  before  bequeathed  to 
him,  or  to  *1,500/.  only,  the  amount  of  500/.  given  by  the  third  [  •260  ] 
codidly  and  1,000/.  which  the  testator  had,  in  fact,  before  bequeathed 
tohim« 

Mr,  Kindersley  and  Mr,  Pole  for  the  executor : 

There  is  no  bequest  by  the  third  codicil  beyond  that  of  500/.,  for 
the  testator  says :  "  I  give  and  bequeath  W.  J.  500/."  It  is  true,  he 
adds,  "  in  addition  to  the  1,500/.  which  I  have  before  bequeathed  to 
him ; "  but  here  it  is  plain  the  testator,  who  probably  had  not  his 
▼ill  and  codicil  before  him,  made  a  mistake  as  to  the  amount 
previously  given.  The  legatee  is,  therefore,  entitled,  in  the  whole, 
to  1,500/.  only. 

MUner  v.  Milner  (2)  will  be  cited  by  the  other  side,  where  a  testator 
gave  his  daughter  "  8,500/.,  which,  with  6,000/.  she  is  entitled  to  by 
my  marriage  settlement,  and  500/.  from  her  father-in-law,  make  up 
10,000/.,  which  is  the  sum  I  design  she  shall  have  for  her  fortune ;  " 
and  it  happening  that  she  was  entitled  to  5,000/.  only  by  the  settle- 
ment, it  was  held,  that  she  was  entitled  to  a  legacy  of  4,500/.,  to 
make  up  the  10,000/. ;  but  then,  the  testator  expressly  said  that  he 
designed  her  to  have  10,000/.  for  her  fortune.  There  is  no  such 
expression  in  the  present  case.  Again,  the  testator  might  have 
given  an  additional  500/.  by  a  codicil  which  he  afterwards  destroyed. 
It  was  not  to  be  set  up  by  this  erroneous  recital :  Adatns  v.  Adams  (3). 

'I)  FarrtTY.  St,  Catheriini^s  CtAltgt,      post,  p.  176. 
Cambridgt  (1873)  L.  E.  16  Eq.  19,  42  (2)  1  Ves.  Sen.  106. 

L.  J.  Ch.  809,  28  L.  T.  800,  and  see  ( i)  08  R  H.  181  (1  Hare,  637). 
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Jordan  Mr.  Turner  and  Mr.  Cairns  for  the  legatee : 

FoRTEscuB.  The  general  intention  of  the  testator  is  clear ;  he  intended  the 
legatee  to  have  2,000Z.  in  the  whole,  or  a  legacy  of  5001.  plus  1,500/. 
The  description  may  be  erroneous,  but  *' falsa  descHptio  non  nocet'* 
[  '^ei  ]  The  case  of  Bibin  v.  *  Walker  (i)  is  in  point.  There  it  was  held,  that 
a  devise  of  lands,  which  the  testator  had  before  given  to  A.,  over  to 
B.  on  a  given  event,  was  a  devise  by  implication  to  A. 
Godolphin's  Orphan's  Legacy,  p.  447,  was  also  cited. 

Mr.  Kindersley,  in  reply  : 

The  only  question  is,  whether  1,000Z.  is  given  by  the  third  codicil ; 
that  cannot  be,  for  the  testator  expressly  states  the  gift  to  be  of 
500/. 

The  Master  of  the  Bolls: 

I  will  look  at  the  cases.  The  testator  gives  600/.  in  reference  to 
1,500/.  supposed  to  have  been  previously  given.  I  can  hardly 
doubt  he  intended  the  aggregate,  whatever  mistake  he  might  have 
made. 

ApHl  26.      The  Master  of  the  Bolls  : 

I  think  the  legatee  is  entitled  to  the  2,000/. 

When  the  testator  was  making  his  third  codicil,  he  was  thinking 
of  what  he  himself  had  done  and  intended  to  do  for  his  legatee. 
He  was  acting  under  no  mistake  as  to  any  right  or  interest  which 
the  legatee  might  have  from  any  other  source ;  he  was  thinking 
only  how  far  his  own  bounty  was  to  extend :  what  he  had  done 
might  have  been  revoked  or  increased,  or  diminished  at  his  own 
pleasure.  If  he  had  a  purpose  to  give  a  particular  sum,  it  was 
immaterial  how  much  of  it  he  had  given  before,  or  how  much  of  it 
was  then  to  be  given. 
[  262  ]  It  appears  from  the  codicil  itself,  that  he  proceeded  on  the  sup- 

position that  he  had  before  given  1,500/.,  which  was  not  so.  But 
having  the  whole  in  his  own  power,  he  is  so  far  from  manifesting 
any  wish  to  diminish  what  he  supposed  before  given,  that  he 
proceeds  to  make  an  increase,  and  expressly  gives  500/.  **  in  addition 
to  the  1,500/."  On  consideration,  I  cannot  bring  myself  to  doubt, 
that  the  testator,  in  giving  500/.  in  addition  to  1,500/.,  meant  to 
give  2,000/. ;  and  I  do  not  think  the  intention  less  apparent,  because 
the   testator   erroneously  supposed   that  it  had   been   previously 

(1)  2  Amb.  661. 
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indicated  to  the  extent  of  l^SOOZ.,  whereas,  in  fact,  it  had  been 
previously  indicated  to  the  extent  of  1,000^  only.  He  must  have 
been  aware»  that  the  amount  of  that  which  the  legatee  was  to  take 
depended  on  himself  alone — ^knowing  this,  and  considering  what  he 
was  to  give,  he  says,  "  500/.  in  addition  to  1,500Z.,"  and  I  think  that 
the  probability  is  snfSciently  strong  to  constitute  a  gift  of  the  2,0002. 
by  implication. 

The  demurrer  was  overruled,  and,  by  agreement,  the  cause  was 
afterwards  set  down,  and  a  decree  for  payment  made,  the  costs  of 
all  parties  being  paid  out  of  the  estate. 


Jordan 

V. 
FORTBfiCnB. 


LANCASTER  v.  EV0R8. 

(10  Beav.  266—269 ;  S.  0.  16  L.  J.  Ch.  308.) 

A  Husband  and  wife  mortgaged  their  respective  estates  for  securing  the 
husband's  debt.  Both  estates  were  sold  and  conyeyed  free  from  the  mort- 
gage, and  in  1832  the  debt  was  paid  out  of  the  produce  of  the  wife's  estate. 
In  1841,  a  bill  was  filed  to  have  the  amount  recouped  out  of  the  produce  of 
the  estate  of  the  husband  which  was  in  Court :  Held,  that  the  representative 
of  the  wife  was  not  entitled  to  interest  on  the  amount  paid. 

Thb  circumstances  of  this  case  are  stated  at  length,  ante,  p.  99. 

It  was  now  asked,  that  the  plaintiff  might  be  declared  entitled  to 
interest  on  the  amount  which  the  estate  of  Lady  Pryce  had,  in  1882, 
paid,  as  sarety  for  Sir  John  Powell  Pryce. 

Mr.  Purvis  and  Mr.  Mdlins  for  the  plaintiff : 

Lady  Pryce  was  a  mere  surety  for  her  husband,  and  having  paid 
off  his  debt,  she  and  her  estate  became  entitled  to  be  indemnified, 
and  when  a  party  has  a  right  to  be  indemnified,  ''  he  is  entitled  to 
interest  on  every  sum  he  has  paid : "  Wainman  v.  Bowker  (i). 

Again;  a  surety  is  entitled  to  the  benefit  of  all  the  securities 
which  the  creditor  has  against  the  principal,  which  continue  to 
exist.    •     ♦    ♦ 

(The  Master  of  thb  Bolls  :  But  where  is  there  any  mortgage 
DOW  ?  The  estate  has  been  sold  and  conveyed,  and  the  mortgages 
discharged.) 

The  money  brought  into  Court,  represents  the  estate,  after  payment 
of  the  mortgage  to  Earl  Temple,  the  first  mortgagee. 
Any  delay  or  laches  which  may  be  said  to  have  taken  place  is  not 
(1)  68  B.  R.  116  (8  Beav.  363). 


1847. 
Jan.  16. 
May  6. 

Rdllt  Court, 

Lord 

Lanodalb, 

M.R. 

[  266  ] 


[267] 


[268] 


124  1847.     CH.     10  BEAV.  268—269.  [r.b. 

Lancastbb    imputable  to  the  plaintifif,  bat  to  Jaques  and  Hnghes,  and  the 
EvoRs.       persons  claiming  under  Sir  John  P.  Pryce. 

Mr.  Kindersley  and  Mr.  Turner,  contra,  for  the  heir-at-law  of 
Sir  John  P.  Pryce  : 

*  *  Here  the  mortgages  have  been  all  discharged,  the  securities 
are  gone,  the  estate  is  discharged,  and  there  remains  no  right,  title,  or 
estate  which  it  is  necessary  to  get  in  from  the  mortgagees.     «     «    » 

The  plaintiff  has  been  so  remiss  in  prosecuting  his  claim  as  to  be 
entitled  to  no  favour  or  encouragement. 

Mr.  Purvis,  in  reply  : 

If  a  surety  pay  1,000Z.  for  principal,  and  1,0002.  for  interest,  it 
would  be  most  unequitable  to  relieve  the  defaulting  principal  from 
the  burden  of  paying  the  interest.  It  would  be  offering  a  premium 
to  a  man  not  to  pay  his  debts,  in  order  to  fix  his  surety  with  the 
interest. 

The  Statutes  of  Limitation  do  not  run  pending  the  litigation. 


May  6.  ThE  MaSTER  OF  THE   BoLLS  : 

[  269  ]  The  plaintiff,  having  been  declared  entitled  to  recover  certain 

sums  of  money  from  the  estate  of  Sir  John  Powell  Pryce,  has 
subsequently  claimed  to  be  entitled  to  interest  on  the  sums  which 
he  may  so  recover.  But  he  claims  only  as  a  creditor  of  Lady  Pryce, 
and  his  claim,  as  against  the  estate  of  Sir  John  Powell  Pryce,  reste 
upon  the  right  of  the  legal  personal  representatives  of  Lady  Pryce 
to  be  recouped  out  of  his  estate  certain  sums  of  money  which  have 
been  paid  out  of  her  estate  to  satisfy  his  debts ;  and  in  respect  of 
such  sums  of  money,  I  am  of  opinion,  that  under  the  circumstances 
of  this  case,  the  representatives  of  Lady  Pryce  would  not  be 
entitled  to  claim  interest  upon  the  sums  so  to  be  recouped,  and  the 
plaintiff  resting  on  their  right,  is,  in  my  opinion,  not  entitled  to 
interest  upon  the  sums  which  he  may  recover  in  this  suit. 
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RODICK  V.  GANDELL  and  Othebs  (1). 

(10  Beav.  270—272.) 

A  defendant  before  answer  became  bankrupt.  He  put  in  hiB  answer, 
stating  that  certain  books  and  letters  were  in  the  possession  of  his  solicitor, 
▼ho  daimed  a  lien  on  them,  and  that  he  oould  not  obtain  possession  thereof. 
The  OouBT  ordered  the  defendant  to  produce  them,  with  liberty  to  apply  in 
case  of  need. 

The  object  of  this  bill  was  to  have  effect  given  to  an  equitable  charge. 
After  the  filing  of  the  bill  the  principal  defendants  became  bankrupts. 

They,  however,  subsequently  put  in  their  answer,  and  admitted 
that  there  were  in  the  possession  of  their  solicitor,  Mr.  Shuttleworth, 
two  pass  books ;  but  they  said,  that  the  pass  books  came  into  the 
possession  of  their  solicitor,  Mr.  Shuttleworth,  and  he  claimed  and 
had  a  lien  thereon,  for  costs  incurred  by  the  defendants  previous  to 
their  bankruptcy ;  and  that  they  the  defendants  could  not  obtain 
the  possession  of  the  said  pass  books,  and  ought  not  to  be  ordered, 
as  they  believed,  to  produce  the  same. 

The  defendants  also  stated,  that  there  were  in  the  possession  of 
Mr.  Shuttleworth  copies  of  various  letters, ''  which  copies  of  letters 
the  defendants  were  willing  should  be  produced,  but  on  which 
Kr.  Shuttle  worth  claimed  a  lien  as  aforesaid.'' 

Mr.  Shuttleworth  appeared  to  be  the  solicitor  of  the  defendants 
in  this  suit. 

A  motion  was  now  made  for  the  production  of  the  documents. 

Mr.  Turner  and  Mr.  R.  Palmer,  in  support  of  the  motion  : 

A  defendant  is  bound  to  produce  all  documents  in  the  possession 
of  bis  solicitors  or  agents ;  and  "  though  a  solicitor  may  have  a  lien 
on  a  deed  for  bis  costs,  yet  if  his  client  is  bound  to  produce  it  for 
the  benefit  of  a  third  person,  so  also  must  the  solicitor  " :  Furlong 
V.  Howard  (2) ;  Brassington  v.  Brasaington  (8).  A  solicitor  in  the 
eause  cannot  be  allowed  to  obstruct  the  due  course  of  justice,  by 
setting  up  his  lien,  and  defeat  the  paramount  and  independent  rights 
of  the  plaintiff  in  the  cause.  The  plaintiff  has  no  means  of  pro- 
ceeding against  his  adversary's  solicitor ;  he  must  obtain  his  right 
to  production  through  the  defendant,  who  is  bound  to  compel  his 
solicitor  to  do  what  is  right,  and  "  the  Court  will  give  him  time  to 
take  such  proceedings  as  may  be  necessary  "  :  Taylor  v.  RundeU  (4). 

(1)  Cited  by  Stirling,  J.,   LtwU  y.  (3)  53  R.  E.  50  (I  Sim.  &  St.  455). 
P^'wH  riS97]  1  Ch.  678,  681,  66  L.  J.  (4)  54  E.  R  227,  232  (Cr.  &  Ph.  p. 
nL4«3.  113;  IPh.  p.  222). 

(2)  53  B.  B.  79  (2  Sch.  ft  Lef.  115). 


1847. 
May  22. 

EolU  Court. 

Lord 
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M.R. 
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RoDicK  Mr.  Glasse  for  the  bankrupts : 

t. 
Gandbll.         I  do  not  dispute  the  general  rule,  that  a  party  is  bound  to  produce 

documents  in  the  possession  of  his  solicitor,  with  this  qualification, 

provided  they  be  within  the  power  of  the  client.     If  they  be  not 

admitted  to  be  in  the  power  of  the  defendant,  the  Court  never  makes 

the  order.     *     *     * 

[  272  ]  Suppose  a  bill  were  filed  against  an  executor,  who  admitted  that 

documents  were  in  the  hands  of  the  testator's  solicitor,  who  claimed 

a  lien  thereon,  could  the  executor,  having  no  assets,  be  compelled 

to  discharge  the  lien  out  of  his  own  funds,  merely  to  produce  the 

documents  for  the  plaintiff's  convenience  ? 

Again ;  the  property  in  these  documents  is  vested  in  the  assignees, 

and  the  defendants  have  no  right  to  compel  their  production. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Bolls  : 

I  will  not  trouble  you  further.  The  defendants  are  bound  to  pro- 
duce these  documents  if  they  can  ;  and  if  they  find  a  difficulty  they 
must  come  to  the  Court  to  give  them  an  opportunity  of  taking  such 
proceedings  against  their  solicitor  as  may  be  proper  to  compel  the 
production.  I  cannot  think  that  the  solicitor  will  oppose  any 
difficulty  in  allowing  an  inspection  of  the  documents  in  his  posses- 
sion ;  and  it  is  to  be  observed  that  the  objection  to  production  is  now 
made,  not  by  the  solicitor,  but  by  the  clients. 

I  must  make  the  order,  and  leave  it  open  to  the  defendants  to 
make  any  application  to  be  relieved  if  they  should  be  prevented 
complying  with  it. 


1846. 
Dee.  1. 

[277  ] 


BLENKINSOPP  v.   BLENKINSOPP. 

(10  Beav.  277—283 ;  8.  C.  16  L.  J.  Ch.  88 ;  11  Jur.  21.) 
[This  was  a  motion  for  production  of  documents  refused  at  this 
particular  stage  of  the  proceedings,  and  renewed  at  a  later  stage,  as 
reported  in  11  Beav.  184 — 138,  when  it  was  again  refused ;  but  on 
appeal  the  motion  was  ordered  to  stand  over  as  reported  in  2  Ph.  607, 
and  an  order  for  production  was  eventually  made  by  the  Lord 
Chancellor,  as  reported  in  17  L.  J.  Ch.  843.  The  hearing  of  the 
cause  is  reported  in  12  Beav.  568 — 588. — 0.  A.  S.] 
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In  re  harper  and  PARRY  JONES. 

(10  Beav.  284—291.) 

An  application  for  taxation  of  a  bill,  made  fourteen  months  after  its 
delivery,  and  before  payment,  refused,  there  being  no  sufficient  ''special 
drcomstanoes." 

A  client  gave  his  solicitor  a  promissory  note,  and  signed  a  memorandum 
of  settlement.  The  Court  was  strongly  inclined  to  think,  that,  under  the 
circiunfltanoee,  it  ought  to  be  deemed  to  amount  to  payment. 

The  lapse  of  twelve  months  between  the  time  of  payment  of  a  bill  of 
costs  and  the  presentation  of  a  petition  for  its  taxation  precludes  taxation 
under  the  Act 

This  was  a  petition  for  the  taxation  of  a  bill  of  costs.  It  was 
presented  fourteen  months  after  the  bill  had  been  delivered,  and 
more  than  twelve  months  after  a  promissory  note  had  been  given  for 
the  amoont.  The  first  question  was,  whether  the  giving  of  the 
promissory  note  onder  the  circumstances,  amounted  to  pay- 
ment; and,  secondly,  whether  there  existed  sufficient  ''special 
circumstances  "  to  authorise  the  taxation,  after  so  great  a  delay. 

Mr.  Turner  and  Mr.  Glasse,  in  support  of  the  petition. 
Mr.  Roupell  and  Mr.  C.  HcM,  contra. 

Mr.  Turner,  in  reply. 

Sayer  v.  Wag8taff{l\  Nokes  v.  Wart(m{2),  In  re  S7nith(3),  lure 
imteombe  (4),  6  &  7  Vict.  c.  73,  ss.  37  and  40,  were  cited. 

The  Master  of  the  Bolls  said  he  would  consider  the  affidavits, 
and  be  reserved  his  judgment. 

The  Masteb  of  the  Bolls  : 

The  petition  in  this  case  is  presented  by  John  Francis  Beynolds, 
and  it  prays  for  the  delivery  and  for  taxation  *of  the  bills  of  costs 
of  Messrs.  Harper  and  Parry  Jones  against  the  petitioner. 

The  bills  appear,  in  fact,  to  have  been  delivered  on  the  29th  of 
November,  1844.  The  petition,  which  was  brought  on  for  a  re- 
hearing, and  which  has  been  reheard,  was  not  presented  till  the 
oih  of  February,  1846,  being  fourteen  months  after  the  delivery  of 
the  bills. 

The  respondents  allege,  that  the  bills  delivered  on  the  29th  of 


1847. 

Jan,  18,  20, 

22. 

May  3. 

Rolls  Court. 

Lord 

Langdale, 

M.R. 

[284] 


May  3. 


[  •285  1 


.1;  39  B.  B.  540  (5  Beav.  415). 
it)  09  K.  B.  554  (5  Beav.  448). . 


(3)  55  H.  E.  88  (4  Beav.  309). 

(4)  68  E.  R.  48  (8  Beav.  140). 
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In  re  November,  1844,  were  paid,  or  ought  to  be  deemed  to  haye  been 
Habpbb.  ^2kid^  on  the  14th  of  January,  1845,  being  more  than  twelve 
calendar  months  before  the  petition  was  presented,  and  farther, 
that  even  if  the  bills  ought  not  to  be  deemed  to  have  been  paid  in 
January,  1845,  there  are  not  in  the  ease  any  special  circumstances, 
by  which  the  Court  should  be  induced  to  direct  taxation,  so  long 
after  the  delivery  of  the  bills. 

The  petitioner  was  the  owner  of  property,  which  was  subject  to 
great  incumbrances,  and  could  not  be  properly  sold  otherwise  than 
under  the  decree  of  this  Court.  In  the  suits  which  were  instituted, 
orders  were  made  for  the  taxation  of  costs;  but  the  respondents 
did  not  procure  them  to  be  taxed,  and  costs  which  were  not  costs 
in  the  cause  became  due  to  them,  and  there  was  a  cash  account 
pending  between  the  petitioner  and  the  respondents. 

The  petitioner  having  requested  the  respondents  to  deliver  to 
him  their  bills  of  costs,  incurred  in  the  suits  and  transactions,  and 
their  account  of  money  paid  and  disbursed  by  them  on  his  account, 
they  sent  to  him  the  bills  and  account  on  the  29th  of  November, 
1844.  With  the  bills  and  accounts  they  addressed  and  sent  to  the 
[  *286  ]  petitioner  a  letter  as  follows :  ''  Dbab  Sir, — ^We  at  "^^length  send  you 
our  bills  and  accounts  in  all  your  business,  and  we  shall  be  glad  to 
afford  you  any  explanation  in  our  power.  You  had  better,  we 
submit,  let  Mr.  Menlove  look  over  the  bills,  and  we  shall  be  happy 
to  meet  you,  in  any  way,  where  he  considers  any  overcharges  to  be 
made,  if  any  there  are,  of  which  we  are  not  aware.  The  taxing  of 
the  bill  would  cost  4  per  cent.,  and  therefore  they  have  not  been 
taxed,  but  it  is  competent  for  you  to  do  so.  You  must  consider 
whether  you  will  sell  or  borrow  on  mortgage,  for  the  drafts  at 
bankers  are  exceedingly  expensive  affairs." 

The  Mr.  Menlove  mentioned  in  this  letter  was  a  solicitor  in 
practice  at  Ellesmere,  and  the  brother-in-law  of  the  petitioner. 
He  was  one  of  the  plaintiffs  in  one  of  the  suits  which  had  been 
prosecuted,  and  had  taken  an  interest  in  the  proceedings. 

Whatever  may  have  been  the  view  with  which  the  respondents 
referred  to  the  costs  of  taxation,  they  were  just  and  prudent 
enough  to  recommend  the  petitioner  to  obtain  the  advice  and 
assistance  of  a  professional  friend  and  relative,  and  to  inform  the 
petitioner,  that  it  was  competent  to  him  to  get  the  bills  taxed. 

The  bills  thus  delivered  on  the  29th  of  November  remained  in 
the  hands  of  the  petitioner  and  his  friends  for  about  five  weeks. 

The  petitioner  seems  to  have  kept  them  in  his  own  hands  for 
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about  three  weeks.    He  says,  that  on  the  19th  or  20th  of  December,        in  re 
he  gave  them  to  Mr.  Menlove,  and  requested  him  to  look  at  them ;      ^^*^"*- 
that  Menlove  kept  them  till  the  24th  of  December,  and  then 
returned  them,  stating  that  he  had  not  been  able  to  examine  them. 
However  this  may  have  been,  the  bills  might  have  been  "^^examined       [  *287  } 
by  this  gentleman  (who  was  a  solicitor),  on  the  behalf  of  the 
petitioner,  his  brother-in-law.    If  they  were  not  examined,  it  was 
not  through  any  neglect  or  misconduct  of  the  respondents. 

The  respondents  state,  that,  on  the  24th  of  December,  the 
petitioner  and  Menlove  called  on  them,  as  to  the  best  mode  of 
raising  the  money  due  to  the  respondents;  that  Menlove  then 
stated,  that  he  had  gone  through  the  bills  and  accounts,  and  they 
were  perfectly  satisfactory  and  correct.  That  at  this  meeting,  the 
petitioner  expressed  no  dissatisfaction  with  the  bills  or  with  the 
respondents,  but  instructed  the  respondents  to  prepare  his  will. 

This  meeting  of  the  24th  of  December  is  not  mentioned  by  the 
petitioner  in  his  first  affidavit ;  but,  in  a  subsequent  affidavit  of  the 
petitioner  and  Menlove,  the  meeting  is  not  denied,  though  Mr. 
Menlove  denies,  that  he  ever  stated  the  bills  and  accounts  to  be 
satisfactory,  and  says,  that  he  did  not  examine  them  with  a  view  to 
report  on  the  correctness  and  propriety  of  the  charges  therein. 

From  the  evidence,  I  do  not  think  it  distinctly  proved,  that  the 
bills  were  approved ;  but  it  appears  to  me,  that  at  the  distance  of 
more  than  three  weeks  after  the  bills  had  been  delivered,  and 
when  the  means  of  payment  were  under  consideration,  no  fault 
was  found  with  them. 

Again,  on  the  27th  of  December,  another  meeting  took  place 
between  the  petitioner  and  the  respondents.  This  meeting  was 
attended  by  Edward  Lewis,  the  father  of  the  petitioner's  wife,  and 
Bobert  Lewis,  her  brother,  and  an  account  of  the  sums  due  on 
mortgage  of  the  petitioner's  estate,  which  had  been  sent  to  the 
petitioner  *on  the  29th  of  November,  was  produced,  with  the  [  •288  ] 
addition  of  items,  in  the  handwriting  of  Menlove.  Amongst  the 
items  so  added,  was  the  sum  of  8,428Z.  5«.  5d.,  the  sum  claimed  to 
be  due  by  the  respondents.  At  the  meeting,  it  was  agreed  that 
the  petitioner's  estates  should  be  sold,  and  the  respondents  say, 
that  it  was  agreed,  that  the  proceeds  of  the  sale  should  be  applied 
in  payment  of  their  balance.  No  dissatisfaction  was  expressed  at 
the  bills,  and  the  petitioner  executed  the  will,  which  had  been 
prepared  pursuant  to  his  instructions  given  on  the  24th. 

On  the  81st  of  December,  there  was  a  meeting  between  the  two 
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In  le  Lewises  (the  father  and  brother-in-law  of  the  petitioner) ;  and  the 
respondents  agreed  to  deduct  the  sam  of  1281.  5«.  5d.  from  the 
amount  of  their  bill,  and  thus  reduce  their  demand  upon  the 
petitioner  to  8,800L ;  and  it  seems  to  have  been  arranged,  that 
there  should  be  another  meeting  on  the  14th  of  January,  and  (as 
the  respondents  say)  that  the  petitioner  should  then  sign  an 
approval  of  the  account  as  rendered,  and  also  give  the  respondents 
some  security  for  the  balance  due  to  them. 

From  the  amount  of  their  demand,  from  the  bill  transactions  in 
which  he  was  involved,  and  the  petitioner's  want  of  money,  I 
think,  that  the  petitioner  was,  to  some  extent,  in  the  power  of  the 
respondents;  but,  having  regard  to  the  manner  in  which  they 
proceeded,  to  the  time  which  elapsed,  to  the  reference  to  Menlove, 
to  the  conferences  with  the  petitioner's  friends,  and  to  the  post- 
ponement for  a  fortnight  after  the  Slst  of  December,  I  do  not 
think,  that  the  respondents  were,  at  that  time,  misconducting 
themselves  towards  the  petitioner,  or  exercising  any  undue  pressure 
upon  him.  They  wrote  at  the  foot  of  the  account  a  memorandum 
[*289]  to  the  *eflfect  following:  "December  81,  1844.  I  have  perused 
the  foregoing  account,  and  the  same  and  also  the  bills  of  costs 
therein  charged  have  been  carefully  gone  through  by  my  friend 
and  brother-in-law  Mr.  William  Edward  Menlove,  solicitor ;  and 
we  are  both  perfectly  satisfied  that  the  same  is,  in  every  respect, 
correct  and  fairly  charged,  leaving  a  balance  of  8,428{.  5s.  5d.  due 
from  me ;  but  Messrs.  Harper  and  Parry  Jones  have  consented  to 
receive  the  sum  of  8,300Z.  in  discharge  thereof." 

For  some  reason  which  is  not  explained,  and  on  the  7th  of 
January,  1845,  Edward  and  Bobert  Lewis  left  at  the  office  of  the 
respondents  the  bills  of  costs  which  had  been  delivered  to  the 
petitioner  on  the  29th  of  November,  1844 ;  and  on  the  14tb  of 
January,  1845,  the  parties  met,  according  to  the  appointment 
previously  made. 

The  respondents  had  reduced  their  balance,  including  the 
amounts  of  all  their  bills  of  costs,  to  the  sum  of  8,800Z. ;  and  the 
petitioner  made  and  gave  to  the  respondents  a  promissory  note  to 
the  effect  following,  viz. 

"  8,800Z.  Baglby,  Slst  December,  1844. 

"  I  promise  to  pay  to  Messrs.  Harper  and  Parry  Jones,  or  their 
order,  the  sum  of  3,800Z.  with  lawful  interest,  on  demand,  for 
value  received.    As  witness  my  hand, 

"  John  F.  Bbtnolds." 
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He  also  signed  a  memorandum  as  follows  :  ''  Memorandum.    In        in  re 

XT  A  i>  It  nil, 

consideration  of  Messrs.  Harper  and  Parry  Jones  having  accepted 

my  promissory  note  for  8,800{.,  in  discbarge  of  the  balance  due  to 

them,  1  hereby  undertake  that  they  shall  have  a  lien  on  all  my 

*real  estates.    As  witness  my  hand,  this  14th  day  of  January,       L  ^290  ] 

1845." 

The  first  memorandum,  which  had  been  written  at  the  foot  of 
the  account,  was  not  signed  by  the  petitioner.  The  respondents 
say,  it  would  have  been  signed,  but  that  the  petitioner  had, 
inadvertently,  left  it  at  his  house  at  Bagley.  The  petitioner 
denies  that  he  said  so,  and  swears,  that  it  was  not  his  intention  to 
sign  it;  and  he  further  says,  that  he  was  induced  to  sign  the 
promissory  note  and  the  memorandum  of  lien  by  threats  and 
intimidation. 

On  consideration  of  the  affidavits  which  have  been  filed,  and  in 
the  absence  of  any  affidavit  from  Edward  and  Bobert  Lewis,  I 
think  that  there  is  no  sufficient  evidence  to  support  the  petitioner's 
allegations  of  threats  and  intimidation ;  and  I  strongly  incline  to 
think,  that  the  promissory  note  and  memorandum,  given  under 
the  circumstances  of  this  case,  ought  to  be  deemed  to  amount  to 
payment  of  the  bills  of  costs,  and  if  so,  the  lapse  of  a  year,  between 
the  time  of  payment  and  the  presentation  of  his  petition,  would 
preclude  the  petitioner  from  any  right  to  tax  the  bills  under  the 
Act  of  Parliament.  But  supposing  that  the  transaction  did  not 
amount  to  payment,  it  would  still  be  a  question,  whether,  after  so 
long  a  time  after  the  delivery  of  the  bills,  there  are  any  special 
circumstances  which  would  entitle  the  petitioner  to  have  them 
taxed ;  and  I  am  of  opinion  that  there  are  not. 

There  are  many  complaints  of  items  contained  in  the  cash 
accounts,  so  many  and  of  such  a  nature,  that  it  is  not  satisfactory 
to  suppose  that  they  may  not  undergo  a  further  investigation. 
But  in  the  bills  of  costs  delivered  on  the  29th  of  November,  1844, 
and  not  returned  till  the  7th  of  January,  1845,  there  is  not  one 
item  which  is  *made  the  subject  of  specific  complaint,  nor  any  [  *29i  ] 
allegation  that  the  return  of  the  bills  had  prevented  the  petitioner 
from  specifying  particular  errors ;  and  it  was  stated  in  the  argu- 
ment, and  not  denied,  that  the  bills  had  been  given  back  to  the 
petitioner  in  February,  1846. 

There  having  been  ample  opportunity  to  examine  the  bills  to 
discover  the  over-charges,  if  any,  which  they  might  contain,  and 
to  procure  taxation,  and  there  being  in  the  petition  no  statement 
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Habpjsb. 


of  specific  errors,  I  think  that  the  other  circumstances  of  the  case 
ought  not  to  be  considered  as  special  circumstances,  authorising 
me  to  order  taxation  under  the  Act  of  Parliament. 

I  must,  therefore,  dismiss  this  petition.  I  shall  do  it  without 
costs.  The  bills  ought,  in  my  opinion,  to  have  been  taxed  under 
the  orders  in  the  cause. 


1847. 
March  10. 

SolU  QmH. 

Loid 

Lahodals, 

M.B. 

[297] 
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FRANKS  V.  WEAVER  (1). 

(10  Beav.  297—304.) 

The  plaintiff  invented  and  Bold  a  medicine  under  his  own  name.  The 
defendant  also  made  and  sold  a  similar  medicine,  and  on  his  labels,  he  used 
the  plaintiff's  name  and  certain  certificates  given  of  the  efficacy  of  the  plain- 
tiff's medicine,  in  such  an  ingenious  manner,  aa  prima  facie,  though  not  in 
fact,  to  appropriate  and  apply  them  to  his  own  medicine :  Held,  that, 
although  liiere  were  other  differences  in  the  mode  of  selling,  the  proceeding 
was  wrongful,  and  the  defendant  was  restrained  by  injunction. 

This  was  a  motion  for  an  injunction  under  the  following  circum- 
stances : 

In  1884,  the  plaintiff  Mr.  Franks  invented  a  certain  medicine 
or  medical  preparation,  to  which  he  gave  the  name  of  "  Franks' 
Specific  Solution  of  Copaiba,"  and  some  of  the  highest  medical 
authorities,  having  tested  its  efiScacy,  gave  to  the  plaintiff  certain 
testimonials  in  writing,  certifying  the  value  and  efficacy  of  the 
medicine. 

He  sold  the  medicine  in  wrappers,  headed  ''Franks'  Specific 
Solution  of  Copaiba,"  which,  after  eulogising  the  medicine  at  some 
length,  contained  ''  general  directions  for  its  use,"  and  concluded 
with  copies  of  the  several  ''  testimonials  "  of  the  most  eminent 
surgeons. 

The  plaintiff  lately  discovered,  that  the  defendant  Weaver,  who 
had  been  appointed  one  of  the  plaintiff's  agents  for  the  sale  of  this 
medicine  in  the  country,  had  been  in  the  habit  of  selling  another 
preparation  of  copaiba  of  his  own. 

The  labels  of  the  defendant  were  headed,  "  Chemical  Solution  of 
Copaiba,"  and,  after  referring  to  the  curative  *powers  of  the  balsam 
of  copaiba,  it  stated,  that  its  nauseous  and  offensive  properties  had 
been  removed  by  Mr.  Franks,  to  whom  was  due  the  merit  of 
originally  introducing,  under  the  appellation  of  "  Specific  Solution 
of  Copaiba,"  a  preparation  of  the  balsam,  which  was  perfectly 


(1)  Wotherspoon  v.  Ciirrie  (1872) 
L.  K.  6  H.  L.  608,  42  L.  J.  Ch.  ViOy 
27  L.  T.   393;    The   Singer   Machine 


Manufacturers  v.  WiUon  (1877)  C? 
App.  Gas.  376,  47  L.  J.  Ch.  481.  as 
L.  T.  303. 
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miscible  with  water,  &c.  It  then  went  on  to  state  the  merits  of  Fbankb 
"  The  Chemical  Solution,"  and  proceeded  as  follows :  "  Mr.  Franks'  wbavbb. 
Specific  Solution  of  Copaiba  was  extensively  adopted  by  the  late 
Sir  Astley  Cooper,  Bart.,  F.B.S.,  and  was  also  successfully  employed 
in  the  public  and  private  practices  of  the  following  (as  well  as  many 
other)  distinguished  members  of  the  profession,  whose  testimonials 
are  subjoined:  Sir  Benjamin  Brodie,  Bart.,  F.R.S.,  Joseph  Henry 
Green,  Esq.,  F.B.S.,  Bransby  B.  Cooper,  Esq.,  F.B.S.,  Members  of 
the  Council  of  the  Boyal  College  of  Surgeons,  London,  and  also 
by  Alexander  Tweedie,  Esq.,  M.D.,  M.R.C.S.,  H.  A.  CsBsar,  M.D., 
M.R.C.S."  The  directions  for  use  then  followed,  which  were 
similar  to  those  used  by  the  plaintiff. 

Four  of  the  testimonials  given  by  these  gentlemen  to  the  plaintiff 
and  included  in  his  wrapper  were  subjoined  in  toiidem  verbis^ 
testifying  to  the  merits  of  Mr.  Franks'  preparation. 

These  facts  were  verified  by  affidavit,  which  also  stated  "that 
the  purpose  or  design  of  the  defendant,  in  using  or  referring,  in 
his  aforesaid  covers,  wrappers,  &c.,  to  the  plaintiff's  name,  and  to 
the  reputation,  qualities  &c.  of  the  plaintiff's  said  medicine  and 
testimonials,  was  to  indicate  or  imply  to  the  public,  or  lead  them 
to  suppose  and  believe,  that  the  mixture  of  the  defendant  was  the 
same  as  or  of  the  same  or  a  similar  nature,  or  otherwise  to  deceive 
or  impose  upon  the  public,  and,  through  false  ^representations,  [  *299  ] 
induce  them  to  purchase,  the  medicine  of  the  defendant." 

The  defendant,  by  his  affidavit,  stated,  that  for  many  years  it 
had  been  the  practice  and  custom  of  himself  and  other  wholesale 
druggists,  to  make  and  vend  a  solution  of  copaiba,  and  that  various 
formulsB  for  making  solutions  of  copaiba  had  been  published  in 
different  medical  works. 

That  for  ten  years,  he  had  prepared  a  solution  of  copaiba  in 
bottles  of  20  lbs.,  on  which  were  pasted  a  printed  paper  as  stated 
by  the  plaintiff,  but  that  lie  never  used  any  wrapper  but  plain  paper. 

He  denied  the  design  attributed  to  him  by  the  plaintiff,  and 
stated,  that  his  sole  reason  for  using  the  plaintiff's  name  and  his 
said  alleged  testimonials  was,  to  show  the  faculty  that  his  chemical 
solution  of  copaiba  was  of  a  nature  similar  to  the  medicine  sold  by 
the  plaintiff,  and  to  show  the  efficacy  of  a  medicine  similar  to  that 
prepared  by  the  plaintiff,  and  that  a  solution  of  copaiba  was  used 
by  certain  of  the  faculty  whose  names  were  appended  to  each  label. 
He  stated  that  his  said  medicine  was  always  sold  in  a  form  entirely 
different  to  the  medicine  of  the  plaintiff,  and  that  he  always  sold 
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Fbakks  his  said  medicine  in  bulk,  that  is,  by  the  pound,  covered  \rith 
Weaver,  a  plain  paper ;  whereas  the  medicine  of  the  plaintiff  was  not  sold 
in  bulk,  but  by  the  bottle,  covered  with  printed  wrappers,  and  thai 
the  largest  of  such  bottles  did  not  contain  more  than  three  quarters 
of  a  pound.  That  his  said  medicine  was  sold  at  a  price  less  by 
two-thirds  than  the  medicine  of  the  plaintiff.  That  he  had  never 
sold  or  attempted  to  sell  his  said  medicine  as  or  for  the  plaintiff's 
medicine,  or  as  an  imitation  thereof,  but  that  when  any  customer  had 
[  ♦800  ]  ordered  or  enquired  for  Franks*  Specific  Solution  *of  Copaiba,  the 
medicine  of  the  plaintiff  had  been  supplied  by  him ;  and  that  he  had 
publicly  sold  the  said  chemical  solution  of  copaiba,  as  a  medicine 
prepared  by  him,  for  several  years,  in  manner  and  with  the  wrapper 
aforesaid,  without  any  concealment  or  attempt  at  concealment. 

A  motion  was  now  made  for  an  injunction,  to  restrain  the 
defendant  from  making,  vending,  &c.  any  preparation  &c.,  having 
upon  the  same,  any  cover,  wrapper,  &c.,  in  the  terms  &c.  of  the 
cover,  wrapper,  &c.  used  by  the  said  plaintiff,  or  any  other  cover, 
wrapper,  &c.  containing  any  testimonial  in  favour  of  the  plaintiff's 
medicine,  described  as  **  Franks'  Specific,"  &c.  or  indicating  or 
implying,  or  tending  to  induce  the  public  or  purchasers  to  suppose, 
that  such  preparation,  mixture,  &c.  was  the  same  as,  or  of  the 
same,  or  a  similar  nature  or  character  as  ''  Franks'  Specific  Solution 
of  Copaiba,"  or  in  which  the  plaintiff's  name  was  mentioned  or 
referred  to,  in  connection  with  any  preparation,  mixture,  &c.  made, 
vended,  &c.  by  the  said  defendant,  or  in  which  any  use  was  made  of 
the  character  and  reputation  of  the  plaintiff,  or  his  said  "  Specific 
Solution  of  Copaiba." 

Mi\  KindersUy,  Mr.  Turner,  and  Mr.  Uingeston,  in  support  of 
the  application  for  the  injunction  [relied  upon  the  decisions  of 
which  Croft  v.  Day  (i)  was  the  last  example]. 

r  3QI  1  Mr.  Roupell  and  Mr.  Martindale,  contra  : 

This  is  a  case  of  fair  trade  competition  between  two  rival  solu- 
tions. It  is  shown,  that  it  is  a  common  article  of  commerce, 
prepared  and  sold  by  all  wholesale  druggists,  and  which  the  plaintiff 
has  no  exclusive  right  to  sell.  The  defendant  does  not  represent 
that  the  solution  is  prepared  by  the  plaintiff:  he  sells  it  simply 
as  a  "Chemical  Solution  of  Copaiba,"  not  as  "Franks'  Specific 
Solution  of  Copaiba;"  and  he  fairly  gives  to  the  plaintiff  the  credit 

(1)  64R.  B.  18  (7  Beav.  84). 
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of  being  the  first  person  who  had  been  able  to  remove  the  nauseous      Fbakks 
and  offensive  properties  of  the  balsam ;  and  this  claim  he  moreover      weaver. 
supports  by  the  several  testimonials.    There  is  no  deception  as  to 
the  thing  to  which  they  are  applicable,  and   there  are  marked 
differences  in  the  mode  of  selling  the  two  articles.     The  defendant 
sells  in  bulk,  and  the  plaintiff  in  small  bottles ;  the  plaintiff  uses 
printed  *  wrappers  and  stamps,  while  the  defendant  uses  none  ;  and       [  302  ] 
the  defendant  has  a  label,  which  the  plaintiff  has  not. 

The  plaintiff  has  been  guilty  of  laches,  and  as  the  injunction 
depends  on  a  legal  right,  which  is  doubtful,  the  Court  ought  not 
to  interfere  until  such  legal  right  has  been  first  determined  by  pro- 
ceedings at  law:  Spottiswoode  v.  Clarke  (i),  and  Peri-y  v.  Truefitt  (2). 

Thr  Master  of  the  Bolls: 

Instances  of  tradesmen  endeavouring  to  obtain  an  advantage  to 
themselves,  by  the  use  of  the  name  and  reputation  of  others,  have, 
unfortunately,  of  late  become  too  common. 

In  this  case  it  appears,  that  copaiba  is  a  substance  which  is 
capable  of  being  dissolved  in  different  ways,  so  that  different 
solutions  of  it  may  be  prepared.  The  plaintiff  has  prepared  one 
solution,  which  appears  to  have  received  the  approbation  of  several 
medical  men,  and  they  have,  in  different  forms,  certified  the  value 
of  that  preparation.  The  defendant  has  also  made  a  preparation, 
which  he  calls  a  ''Chemical  Solution  of  Copaiba."  He  has  a 
perfect  right  to  do  this,  and  by  honest  means  to  procure  as  exten- 
sive a  sale  for  it  as  he  can ;  and  if  he  had  thought  fit  to  sell  it  by 
the  name  of  "  Weaver's  Chemical  Solution  of  Copaiba,"  or  by  any 
other  name  unconnected  with  the  name  of  the  plaintiff,  the  plaintiff, 
at  least,  could  not  have  complained,  for  the  defendant  has  a  right 
to  enter  into  a  fair  competition  with  the  plaintiff,  or  any  one  else, 
in  the  sale  of  this  article. 

The  defendant,  however,  has  thought  fit  to  sell  and  encourage  [  S08  ] 
the  sale  of  his  own  solution,  by  means  of  labels  or  wrappers,  in 
which  he  employed  the  name  and  adopted  the  directions  for  use  of 
the  plaintiff;  he  makes  a  free  use  of  the  reputation  of  the  plaintiff, 
and  advertises  those  letters  or  certificates  which  constitute  some 
evidence,  such  as  it  is,  of  the  reputation  which  the  plaintiff  has 
acquired.  It  is  very  true,  that  if  any  one  compares  the  plaintiff's 
wrappers  with  the  labels  used  by  the  defendant,  he  will  find  a  very 
considerable  difference:  the  difference  is  even  striking;  but  it  is  not 
(1)  2  Ph.  154.  (2)  63  E.  E.  11  (6  Beav.  66). 
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Fbakks  by  the  similarity  of  form  or  the  mode  of  printing  that  we  can  get 
WbaVkb.  At  any  result  in  this  case.  Again,  if  any  body  critically  reads  the 
advertisement  of  the  defendant,  he  will  find,  that  he  does  not,  in 
direct  terms,  apply  the  encomiums  given  to  the  plaintiff's  prepara- 
tion to  his  own ;  he  does  not  even  say,  that  the  preparation  he  is 
selling  is  made  by  the  plaintiff,  and  yet,  for  all  that,  nobody  can 
look  at  all  these  things,  without  observing  that  the  name  and  the 
testimonials  of  the  plaintiff  are  so  craftily  employed,  as  to  be 
well  calculated  to  produce,  in  the  minds  of  ordinary  readers,  the 
impression,  that  the  mixture  or  solution  prepared  and  sold  by  the 
defendant  is  the  same  as  that  to  which  these  testimonials  are 
applicable ;  that  is  to  say,  the  mixture  or  solution  of  the  plaintiff. 

If  this  be  so,  and  no  person  can  well  doubt  it,  they  are  adopted 
by  the  defendant  for  the  purpose  of  acquiring  and  appropriating  to 
himself  these  encomiums,  which  he  well  knows  are  applicable  to 
the  plaintiff.     This  then  is  the  common  case. 

Nobody  has  been  able  to  define  what  fraud  is,  it  is  so  multiform : 
in  this  case  it  consists  in  the  crafty  adaptation  of  these  words  in 
[  *804  ]  such  a  manner  as  to  make  *it  appear  that  the  thing  sold  is  prepared 
by  the  plaintiff.  It  is  difficult  for  any  ordmary  person  not  critically 
examining  the  labels  and  the  directions  for  use  to  derive  any 
different  impression  ;  and  I  am  quite  persuaded  that  the  defendant 
intended  it.  If  he  imagines  that  because  the  similarity  is  not  so 
great,  but  that  people  may  possibly  find  out  the  difference,  or  because 
the  label  does  not  contain  the  name  of  George  Franks,  or  because 
the  preparation  is  sold  in  bottles  of  a  different  size  and  form,  that 
therefore  he  does  not  come  within  the  scope  of  those  decisions,  he 
is  under  a  great  misconception. 

I  think  that  this  case  falls  within  the  principle  of  the  former 
decisions,  and  that  the  defendant  is  doing,  ordinarily  and  con- 
stantly, that  which  is  calculated  to  make  persons  believe,  that  when 
he  is  selling  his  own  article,  he  is  in  fact  selling  the  plaintiff's. 
He  doe^  this  by  using  the  name  of  the  plaintiff  in  this  particular 
form.  This  is  a  palpable  fraud  on  the  plaintiff,  which  he  has  no 
right  to  commit,  and  he  must  therefore  be  restrained  by  injunction, 
so  far  at  least  as  may  be  necessary  for  the  protection  of  the 
plaintiff,  but  not  further. 

The  plaintiff  has  no  exclusive  right  to  make  the  mixture  or  sell 
It ;  the  defendant  may  sell  his  own  mixture,  which,  for  any  thing  I 
know,  niay  be  quite  as  good  as  the  plaintiff's,  but  he  must  do  it  in 
^^  opan  fair  way:  he  has  no  right  to  use  the  plaintiff's  name.  Care 
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must  be  taken  that  the  injunction  be  bo  framed  as  not  to  go  further      Franks 
than  to  prevent  the  defendant  using  the  name  or  testimonials  of  the     wbavsb. 
plaintiff  for  the  purpose  of  securing  to  himself  an  unjust  advantage 
to  which  he  has  no  title. 


SEWELL  V.  DENNY. 

(lOBeav.  315— 317.) 

A  testator  devised  his  real  estate  to  trustees  in  fee  to  accumulate  until 
the  youngest  child  of  A.  attained  twenty-one,  and  then  to  divide  it  After 
the  expiration  of  twenty -one  years,  and  before  the  youngest  child  attained 
twenty-one,  the  heir  of  the  testator  died :  Held,  that  the  forbidden  accumu- 
lation subsequent  to  the  heir's  death,  being  in  the  nature  of  a  chattel 
interest,  passed  to  the  personal  representatives  of  the  heir  of  the  testator. 

The  testator  in  this  case  devised  his  real  estate  to  trustees  and 
their  heirs,  on  trust  to  manage  or  receive  the  rents,  and  to  sell ; 
and  he  bequeathed  to  them  his  personal  estate,  upon  trust,  to 
invest  the  residue  of  his  property,  ''  in  order  that  the  same  might 
accumulate  as  much  as  possible,  until  payable  to  the  legatees 
thereof,  thereinafter  mentioned.  And  upon  further  trust,  that 
they  or  he  should  pay  unto  each  child  of  his  niece,  Sarah  Sewell, 
that  should  live  to  attain  the  age  of  twenty-one  years,  whether  by 
her  then  present  or  any  future  husband,  the  sum  of  500Z.  sterling, 
upon  his  or  her  attaining  that  age,  without  any  interest  for  the 
same  in  the  meantime.  And  upon  further  trust,  that  they  or  he 
should  pay  and  divide  the  rest  and  residue  of  the  said  accumulated 
trust  fund,  unto  and  equally  between  all  the  children  of  his  said 
niece  who  should  attain  the  age  of  twenty-one  years,  the  share 
of  each  of  them  to  vest  and  become  a  disposable  interest  upon 
attaining  the  said  age,  but  not  to  be  paid  or  payable  until  the 
youngest  of  them  should  arrive  at  that  age,  and  no  one  of  them  be 
remaining  living  under  the  same  age." 

The  testator  died  in  1818,  leaving  his  niece,  Sarah  Sewell,  his 
heiress-at-law. 

In  1829,  the  twenty-one  years  allowed  by  the  Thellusson  Act  (i) 
for  accumulation,  expired.  In  1845  ^Sarah  Sewell  died,  and  at 
the  present  time  her  youngest  child,  born  in  1829,  had  not  attained 
twenty-one. 

A  question  arose,  whether  the  heir-at-law  of  Sarah  Sewell,  or  her 
administrator  (her  husband)  was  entitled  to  the  rents  of  the  real 
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1)  40  Geo.  m.  c.  98. 
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sewbll      estate  accruing  after  the  expiration  of  the  twenty-one  years,  and 
DrarNT.       before  her  youngest  child  attained  twenty-one. 

Mr,  Turner  and  Mr.  Sidebottom  argued,  that  the  whole  excess 
of  accumulation  belonged,  at  first,  to  the  heiress,  Sarah  Sewell,  but, 
that  being  a  chattel  interest  determinable  on  the  youngest  child 
attaining  twenty-one,  she  took  it  as  personal  estate,  and  that  on 
her  death  it  passed  to  her  legal  personal  representative  and  not  to 
her  heir-at-law  :  Smith  v.  Claxton  (i),  Levet  v.  Needham  (2). 

Mr.  Rogers  did  not  dispute  that  the  legal  personal  representa- 
tive of  Sarah  Sewell  was  entitled  to  the  rents  which  accrued  during 
her  life ;  but  he  argued,  that  the  effect  of  the  Thellusson  Act  was 
to  strike  the  direction  to  accumulate  out  of  the  will  (Eyre  v. 
Marsd^n  (3)),  and  to  allow  the  whole  excess  of  accumulation 
beyond  twenty-one  years  to  descend  to  the  testator's  heir  as 
realty ;  and  that  on  her  death  the  future  rents  retained  the  same 
quality  of  realty,  and  descended  to  her  heir. 

He  argued  that  Levet  v.  Needham  (2)  was  not  a  case  under  the 
Thellusson  Act,  and  that  there  a  chattel  interest  had  expressly 
been  created. 

Mr.  Lovat  for  trustees. 

[  317  ]  Mr.  Birkheck  for  other  parties. 

Mr.  Kindersley,  in  reply. 

The  Master  of  the  Bolls  : 

I  think  the  interest  taken  by  the  testator's  heiress  was  only  a 
chattel  interest. 

The  testator  devised  the  rents  to  accumulate  until  the  youngest 
child  attained  the  age  of  twenty-one,  and  the  period  allowed  for 
accumulation  expired  before  that  event.  The  Act  requires  you  to 
strike  out  of  the  will  the  excess  of  accumulation,  and  the  con- 
sequence is,  that  the  heir-at-law  of  the  testator  takes,  as  undisposed 
of,  the  rents  accruing  beyond  the  time  allowed  and  until  the 
youngest  child  attains  twenty-one.  But  I  am  of  opinion,  that  this 
was  but  a  limited  and  chattel  interest,  which,  on  the  death  of 
Mrs.  Sewell,  passed  to  her  personal  representative. 

(1)  20  K  B.  320  (4  Madd.  484).  (3)  48  B.  B.  73  (2  Keen,  664 ;  4 

(2)  2  Vern.  138.  My.  &  Cr.  231). 
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NoTK. — By  the  decree,  the  accumulations  from  May,  1839,  to 
March,  1846,  were  ordered  to  be  paid  to  Mr.  Sewell,  the  surviving 
hasband  and  administrator  of  Sarah  Sewell ;  but  he  waived,  in 
favour  of  his  children,  his  right  to  the  future  accumulations. 


Sewell 

t, 
Denny. 


TINK  V.  EUNDLE. 

(10  Beav.  318—319.) 

A  Bailway  Company  without  the  leave  of  the  Court,  took  proceedings 
under  the  Lands  Clauses  Consolidation  Act,  to  take  possession  of  lands  in 
the  poflsession  of  the  receiver  under  the  Court.  On  an  ex  parte  motion  they 
▼ere  restrained. 

The  infant  plaintiff  was  entitled  for  life  to  certain  freehold  and 
leasehold  property  which  was  in  the  possession  of  the  receiver 
appointed  by  the  Court. 

The  Soath  Devon  Bailway  Company  being  in  want  of  part  of 
the  leasehold  for  their  Sutton  Pool  branch,  a  petition  was  pre- 
sented to  the  Master  of  the  Bolls,  who  made  an  order  referring  it 
to  the  Master  to  ascertain  what  ought  to  be  done  with  respect 
thereto,  and  permitting  the  Bailway  Company  to  go  in  and  lay 
proposab  before  the  Master  for  the  acquisition  of  such  land.  The 
solicitors  for  the  Bailway  Company  came  in  before  the  Master,  and 
the  Master  directed  the  Company  to  lay  a  state  of  facts  and  pro- 
posals before  him.  Some  correspondence  passed  with  respect  to 
the  proposab  ;  but  nothing  was  done  further  before  the  Master. 

Afterwards,  the  Company  required  a  part  of  the  freehold  property 
for  their  Mill  Bay  branch,  and,  after  some  correspondence,  they 
stated,  "  that  they  found  themselves  compelled,  in  order  to  avoid 
the  moet  serious  injury  from  the  suspension  of  the  works,  to  resort 
to  the  process  authorised  by  the  Lands  Clauses  Consolidation  Act, 
1845  (1),  to  obtain  possession  of  the  said  land." 

Accordingly,  and  without  the  leave  of  this  Court,  they  summoned 
the  trustees  before  the  justices,  to  show  cause,  *on  the  19th  day  of 
April,  why  the  justices  should  not  appoint  a  practical  surveyor  to 
ftasess  the  value  of  the  land. 
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[ •319  ] 


Mr.  W.  M.  Jamn  now  moved,  ex  parte,  for  an  injunction  to 
testrain  the  Company  from  taking  proceedings  to  obtain  possession 
of  the  property. 

(1)  8  &  9  Vict.  0.  18,  8.  85. 
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TixK  The  Masteb  of  the  Bolls,  considering  that  the  Company  were 

Bundle,  interfering  with  the  possession  of  the  receiver  without  leave  of 
the  Court,  enjoined  the  Company  *'  from  taking  any  proceedings 
towards  taking  the  possession  of  the  piece  of  land  &c.  under  the 
Lands  Clauses  Consolidation  Act  until  further  order,  with  leave  for 
them  to  move,  on  Tuesday,  the  20th  instant,  to  discharge  the 
order,  or  obtain  any  other  order  as  they  might  be  advised  to  apply 
for,  without  further  notice  to  the  applicant." 

AprU  2a  The  case  was  mentioned  again,  when  an  arrangement  was  come 

to  between  the  parties. 

Mr.  W.  M.  Jani€8  for  the  plaintiff. 

Mr.  Osborne  for  the  Company. 


1847. 

March  9. 

May  8. 

Bolls  CouH, 
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Lanodale, 
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[335] 


DOEMAY   V.   BOEEODAILE(l). 

(10  Beav.  335—343;  8.  C.  16  L.  J.  Ck.  337;  11  Jur.  379;  S.  C.  5  Man.  &  0. 639.) 

A  party  covenanted  **to  do  and  perform  all  suck  acts,  matters,  and 
tkings  as  skould  be  requisite  for  continuing  and  keeping  on  foot  a  policy : " 
Held,  that  tkis  covenant  could  not  be  read  negatively,  as  if  he  had 
covenanted  to  do  no  act  wkereby  it  would  become  void,  and,  therefore,  that 
the  covenant  was  not  broken  by  the  suicide  of  the  covenantor,  whereby  the 
policy  became  forfeited. 

In  1828,  Mr.  Borrodaile,  in  contemplation  of  his  marriage,  which 
was  afterwards  solemnized,  effected  a  policy  of  assurance,  on  his 
own  life,  for  the  sum  of  1,0002.,  in  consideration  of  the  annual 
premium  of  931.  IBs.  agreed  to  be  paid.  The  policy  was  granted 
on  certain  conditions,  amongst  which  was  this  :  that  if  the 
grantee  **  should  die  by  his  own  hands,"  the  policy  should  be 
void. 

The  proviso  was  expressed  as  follows:  '^Provided  and  it  is 
hereby  declared  to  be  the  true  intent  and  meaning  of  this  policy 
of  assurance,  and  the  same  is  accepted  by  the  said  assured  upon 
these  express  conditions  :  That,  in  case  the  assured  shall  die  upon 
the  seas  (except  in  such  passages  as  are  allowed  by  the  rules  of  the 
said  society),  or  go  beyond  the  limits  of  Europe,  or  enter  into  or 
engage  in  any  naval  or  military  service  whatsoever  (unless  license 
be  obtained  from  a  court  of  directors  of  the  said  society),  or  shall 
die  by  his  own  hands,  or  by  the  hands  of  justice,  or  in  consequence 


(1)  Harman  v.  Ainslie  [1903]  2  K  B. 
241,  72  L.  J.  K  B.  533,  88  L.  T.  770 ; 


reversed.  [1904]  1  K.  B.  698,  73  L.  J. 
K.  B.  539,  90  L.  T.  624,  C.  A. 


▼OL.  Lxxvi.]         1847.     CH.     10  BEAV.  835—337.  141 

of  a  dad,  or  if  the  age  of  the  assured  does  now  exceed  thirty-six,  or      Dobmat 

if  the  said  assured  be  now  afflicted  with  any  disorder  which  tends  bobrodailb. 

to  the  shortening  of  life,  or  if  a  certain  declaration,  bearing  date  the 

20th  day  of  May  instant,  made  and  signed  by  or  on  behalf  of  the 

asBored,  and  forming  the  basis  of  the  contract  ^between  the  said       [  ^336  ] 

assored  and  the  society,  contains  any  untrue  averment,  this  policy 

shall  be  void." 

By  indenture  of  the  26th  of  June,  1828,  Mr.  Borrodaile  assigned 
the  policy  and  the  money  thereby  secured  to  trustees,  and  he 
covenanted,  amongst  other  things,  that  he  would  **  at  all  times 
daring  his  life,  duly  pay  all  such  premiums  and  other  monies,  and 
do  and  perform  all  such  acts,  matters,  and  things,  as  should  be 
reqaisite  for  continuing  and  keeping  on  foot  the  policy." 

On  the  20th  of  March,  1838,  Mr.  Borrodaile  was  found  drowned 
in  the  river  Thames,  and  Abraham  Borrodaile  proved  his  will. 

The  trustees  of  the  indenture  having  applied,  in  vain,  for  pay- 
ment of  the  money  secured  by  the  policy,  commenced  an  action 
against  the  grantors  in  1839.     The  cause  was  tried  at  the  sittings 
after  Michaelmas  Term,  1841,  and  the  jury  found,  that  "the  Bev. 
fTilliam  Borrodaile  voluntarily  threw  himself  into  the  river  Thames, 
intending  to  destroy  his  life ;  but  that  at  the  time  of  committing  the 
act,  he  was  not  capable  of  judging  right  from  wrong."    In  con- 
formity with  this  finding,  it  was  an  admitted  statement  in  the  case, 
'*  that  on  or  about  the  16th  day  of  February,  1838,  Mr.  Borrodaile 
rolontarily  threw  himself  into  the  river  Thames,  intending  to 
destroy  his  life ;  but  not  being  capable  at  the  time  of  distinguishing 
between  right   and  wrong,  and,  thereupon,  and  in  consequence 
thereof,  he  was  drowned  and  died." 

Upon  the  finding  of  the  jury  in  *the  action,  a  verdict  was,  under 
the  direction  of  the  Judge,  entered  for  the  defendants  ;  *but  leave  [  *337  ] 
was  given  to  apply  to  the  Court  to  set  aside  such  verdict,  and  enter 
a  verdict  for  the  plaintiff  for  the  amount  insured  by  the  policy  and 
interest  thereon.  A  rule  nisi  to  set  aside  the  verdict  was  argued  in 
Trinity  Term,  1842,  and  in  Easter  Term,  1843,  the  rule  was  dis- 
charged ;  the  Lord  Chief  Justice  Tindal  having,  however,  expressed 
an  opinion  in  favour  of  the  plaintiff. 

The  trustees  having  thus  failed  in  establishing  their  claim  against 
the  insurerSy  endeavoured  to  establish  a  debt  against  the  estate  of 
Mr.  Borrodaile,  upon  the  covenant,  '*  that  he  would  do  and  perform 
ail  such  acts,  matters,  and  things  as  should  be  requisite  for  keeping 
on  foot  the  policy."      This  creditors'  suit  having  been  instituted  for 


142  1847.     CH.     10  BEAV.  837—888.  [r.r. 

DoBMAT  the  administration  of  the  estate  of  William  Borrodaile  deceased,  and 
BoBfiODAiLB  a  decree  made  therein  for  taking  an  account  of  his  debts,  a  claim 
for  a  sum  of  1,000Z.  and  interest  was  made  by  John  Watson 
Borrodaile  and  others,  as  trustees  of  the  settlement.  The  claim 
was  allowed  by  the  Master;  but,  upon  exceptions  taken  to  his 
report,  it  was,  on  the  24th  of  November,  1845,  ordered,  that  a  case 
should  be  made  for  the  opinion  of  the  Judges  of  the  Court  of 
Common  Pleas,  upon  the  question — Whether  the  trustees  were 
entitled,  under  the  covenant  contained  in  the  indenture,  to  recover 
the  sum  of  1,000Z.,  secured  by  the  policy  in  the  pleadings  mentioned, 
from  the  executor  of  the  testator  ?  The  case  was  accordingly  made 
and  argued  before  the  Judges  of  the  Court  of  Common  Pleas,  who 
certified  their  opinion,  that  the  trustees  of  the  indenture  were  not 
entitled,  under  the  covenant  therein  contained,  to  recover  the  sum 
of  1,000Z.  from  the  executor  of  William  Borrodaile- 
[  338  ]  The  case  now  came  on  for  consideration  upon  the  equity  reserved ; 

and  the  trustees  of  the  settlement  desired  that  the  case  might  be 
reconsidered  at  law. 

Mr.  Kindersley  and  Mr.  Campbell,  for  the  plaintiff,  supported 
the  certificate  of  the  Judges,  and  contended  that  there  had  been  no 
breach  of  the  testator's  covenant,  he  not  having  omitted  to  do  or 
perform  any  act  requisite  to  keep  the  policy  on  foot. 

Secondly :  that  the  testator  was  not  responsible  for  an  act  done 
by  him  when  in  a  state  of  mental  incapacity. 

Afr.  Purvis  for  a  specialty  creditor. 

Mr.  Toller  for  the  widow. 

Mr.  Roupell  and  Mr.  Roundeli  Palmer  for  the  trustees  of  the 
marriage  settlement : 

The  policy  on  the  life  of  the  testator  having  been  avoided  by  his 
act,  his  estate  is  liable  in  damages  for  the  breach  of  covenant. 

A  covenant  is  to  be  construed  according  to  the  intent  and  meaning 
of  the  parties,  and  no  particular  form  of  words  is  necessary  to 
constitute  an  obligation  by  covenant,  for  ''  any  words  in  a  deed 
which  show  an  agreement  to  do  a  thing,  make  a  covenant " : 
Comyns'  Dig.  "  Covenant "  (A.  2).  If  a  party  covenant  to  do  every 
act  and  deed  necessary  to  preserve  a  thing,  he  is,  negatively, 
restricted  from  doing  any  act  to  destroy  it.  There  are  many  cases 
in  which  acts  not  within  the  letter  of  a  covenant  have  still  been 
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held  to  be  within  its  spirit  *and  the  intention  of  the  parties.  **  If  Dobmay 
a  man  acts  contrary  to  the  intention  of  the  covenant,  it  shall  be  a  bosbodailb. 
breach,  though  he  performs  the  words  of  the  covenant:  as  if  a  [^339] 
covenant  be  to  deliver  a  recognisance  to  be  cancelled,  it  is  a  breach, 
if  he  extends  it  before,  though  it  be  afterwards  cancelled": 
Robinson  v.  Amps  (i).  So,  if  a  brewer  covenants  to  deliver  all  his 
grains  for  the  cattle  of  the  plaintiff,  and  he  puts  hops  to  them  before 
delivery,  it  is  a  breach  of  the  covenant,  '*  because  the  intention  of 
the  parties  is  to  be  considered  in  all  contracts;  and  it  was  the 
intent  of  the  parties  here,  that  the  plaintiff  should  have  the  grains 
for  the  use  of  his  cattle,  and  they  will  not  eat  them  when  hops  are 
put  into  them :  so,  if  I  covenant  that  I  will  leave  all  the  timber 
which  is  growing  on  the  land  I  hire,  upon  the  land  at  the  end  of  the 
term,  if  I  cut  it  down,  though  I  leave  it  on  the  land,  it  is  a  breach 
of  my  covenant :  so,  if  I  covenant  to  deliver  so  many  yards  of  cloth, 
and  I  cut  it  in  pieces,  and  then  deliver  it,  it  is  a  breach  of  my 
covenant ;  for  the  law  regards  the  real  and  faithful  performance  of 
all  contracts,  and  doth  discountenance  all  such  acts  as  are  in 
fraudemlegis  "  (2).  Again,  in  the  case  of  The  Duke  of  St.  Albans  v. 
EUis,  a  lessee  covenanted  to  plough  &c.  the  premises,  except  the 
rabbit  warren  and  sheep  walk,  in  a  due  course  of  husbandry ;  it 
was  held  to  be  a  breach  of  the  covenant,  for  the  lessee  to  plough  up 
the  warren  and  sheep  walk ;  the  Court  considering,  that  the  object 
of  the  exception  was,  to  *'  negative  the  doing  thereof ;  or,  in  other 
words,  to  agree  that  it  should  not  be  done  "  (3).  The  same  principle 
of  looking  to  the  intent  rather  than  to  the  strict  words  applies  also 
to  conditions :  Comyns'  Dig.  "  Condition,"  (M.  1). 

Now  apply  the  same  principle  to  the  facts  of  the  present  case.  [  34o  ] 
The  testator,  by  the  settlement,  intended  to  make  a  certain  pro- 
vision for  his  wife  and  family,  and,  for  that  purpose,  effected  a 
policy  and  covenanted  to  pay  the  premiums,  and  to  do  and  perform 
all  acts,  matters  and  things  requisite  for  keeping  the  policy  on  foot. 
Now  what  positive  acts  can  be  referred  to  ?  Not  the  payment  of 
the  premiums,  for  that  is  provided  for  by  the  express  covenant.  It 
must  refer  to  the  other  acts  requisite  for  keeping  the  policy  on  foot : 
these  are  contained  in  the  condition  for  avoiding  the  policy,  and  are 
these  :  The  policy  is  to  be  avoided,  Ist.  If  the  assured  die  upon  the 
seas ;  2nd.  If  he  go  beyond  the  limits  of  Europe ;  8rd.  If  he  enter 
into  military  service ;  4th.  If  he  die  by  his  own  hand  ;  6th.  Or  by 

(1)  Sir  T.  Hay.  25.  (3)  14  B.  B.  361  (16  East,  352). 

(2)  No  reference  in  original  report. 
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DoBMAT  the  hand  of  justice;  6th.  Or  inconsequence  of  a  duel;  and,  lastly, 
BoBRODAiLB.  if  the  prevlous  statement  as  to  his  age,  health,  or  his  declaration 
be  untrue.  It  is  plain,  that  the  whole  aim  and  intention  of  the 
parties  was  to  provide  for  the  due  keeping  on  foot  of  the  policy ; 
but  it  will  be  seen  that  there  is  no  positive  act  (except  the  payment 
of  the  premiums)  required  to  be  done  to  keep  the  policy  on  foot ; 
but  certain  acts  are  specified,  on  the  doing  of  which  it  is  to  be 
avoided.  It  is  therefore  evident,  that  the  covenant  applies  nega- 
tively to  those  other  acts,  the  infraction  of  which  will  avoid  the 
policy,  and  it  amounts  to  an  engagement  to  refrain  from  doing  them, 
for  unless  it  does,  there  is  nothing  to  which  it  can  apply,  or  oa 
which  it  can  operate.  If,  therefore,  he  had  gone  beyond  Europe, 
or  entered  the  military  service,  or  done  any  other  act,  the  conse- 
quence of  which  would  have  been  to  defeat  the  policy  and 
frustrate  the  intention  of  the  parties,  he  would  become  liable  in 
covenant. 

On  the  second  point,  they  contended  that,  by  ''  voluntarily 
[  *34i  ]  throwing  himself  into  the  river  Thames  intending  *to  destroy  his 
life,  though  not  being  capable  at  the  time  of  distinguishing  between 
right  and  wrong,"  the  testator  had  committed  a  breach  of  the 
covenant ;  for  if  a  lunatic  hurts  a  man,  he  shall  be  answerable  in 
trespass,  though  if  he  kills  him,  it  is  not  a  felony.  On  this  point 
they  cited  1  Inst.  247,  Hawkins'  PI.  Cr.  2,  Weaver  v.  Ward  (i), 
Owen  V.  Davie8{2),  Hales  v.  Pettite  {s)^  Cliji  v.  Schwabe(4)^  and 
Viner's  Abr.  (5). 

Mr.  Kindersley,  in  reply. 

The  Master  of  the  Bolls,  after  referring  to  the  circumstances 
of  the  case,  and  to  the  extreme  vagueness  of  the  expression, 
"  capable  of  judging  right  from  wrong,"  said,  the  diflSculty  of  the 
case  required  that  he  should  give  it  his  further  consideration. 

jfoyS.       The  Master  of  the  Bolls: 

It  is  said,  justly,  that  covenants  are  to  be  construed  according  to 
the  intent  of  the  parties,  and  then  it  is  argued,  that  this  covenant 
must  be  understood  negatively,  as  if  it  had  been,  that  the  grantee 
would  not  do  any  thing  by  which  the  policy  should  be  forfeited. 

It  does  not  appear  to  me  that  I  can  give  this  effect  to  the  words 

(1)  Hob.  134.  (4)  71  IL  E.  404  (3  C.  B.  437). 

(2)  1  Ves.  Sen.  82.  (5)  Lunatic  (G.). 

(3)  Plowden,  p.  253. 
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of  the  deed.     The  subject  of  the  settlement  was  the  policy  and  the      Dobmat 
money  payable  thereon,  and  nothing  else ;  that  which  he  covenanted  bobbodailb. 
to  do  he  did;  and  there  are  not,  I  think,  words  to  which   the 
negative  effect  contended  for  can  be  properly  attributed.     *From  the       [  *U2  ] 
object  of  the  settlement  and  the  words  of  the  covenant,  I  cannot 
imply  an  intended  obligation  not  to  destroy  his  own  life,  or  to  pay 
so  much  money  if  he  did  destroy  it ;  and  I  do  not  see  any  sufficient 
reason  for  not  being  satisfied  with  the  opinion  certified  by  the 
learned  Judges. 

I  think  that  this  case  has  been  embarrassed  by  the  terms  in  which 
the  jury  delivered  their  verdict,  on  the  trial  of  the  action,  and  by 
which  the  parties  have  agreed  to  be  bound.  I  suppose  that  each 
party  hoped  to  derive  some  benefit,  in  his  own  sense,  from  the 
ambiguity ;  but  I  do  not  think  that  insanity  is  the  necessary  state 
of  mind  of  a  man,  who  voluntarily  does  an  act  which  he  intends  to 
do,  at  a  time  when  he  is  stated  in  general  terms  to  be  not  capable 
of  distinguishing  between  right  and  wrong. 

The  expression  ''  incapable  of  distinguishing  between  right  and 
wrong"  is  very  frequently  employed,  without  any  intention  to 
suggest,  that  the  person  to  whom  it  is  applied  is  incapable  of 
distinguishing  between  right  and  wrong  on  any  occasion,  on  any 
subject,  or  for  any  purpose  whatever ;  and  it  is  plain,  that  a  person 
may  be  incapable  of  judging  between  right  and  wrong  on  particular 
occasions,  without  being  insane,  either  because  he  wants  the 
requisite  knowledge  and  experience,  or  wants  reasoning  powers 
equal  to  the  occasion,  though  quite  sufficient  to  sustain  the  character 
of  a  man  of  sense  and  understanding  on  ordinary  occasions,  or  on 
occasions  less  difficult. 

My  opinion,  on  the  present  case,  is  however  wholly  independent 
of  the  effect  of  the  particular  verdict  or  the  special  statement  in 
this  case,  which  was  adopted  from  the  verdict. 

I  do  not  think  that  the  self-destruction  of  the  testator  made  the       [  343  ] 
trustees  of  the  settlement  creditors  entitled  to  establish  a  debt 
against  the  testator's  personal  estate. 
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1847.  TTJGWELL  V.  HOOPEK. 

Jan.  22. 
Feb.  1.  (10  Beav.  348—351 ;  S.  C.  16  L.  J.  Ch.  171.) 

-y  -,  ^  Disputes  arose  between  two  cestui  que  trusts  in  respect  of  the  trust 

'  matters,  and  the  trustee  acted  as  solicitor  for  one :  Held,  that  the  com- 

Lakqdale  munications  between  the  solicitor  and  his  client  were  not  privil^ed  as 

M.B.     '  against  the  other  cestui  que  trust. 

r  gig  "1 

^       ^  This  was  a  motion  for  production  of  documents ;  and  the  material 

facts,  so  far  as  they  appeared  on  the  present  occasion,  were  as 
follows : 

On  the  marriage  of  Mr.  Hooper,  the  defendant  Mr.  Goldney 
became  a  trustee  of  Hooper's  property,  for  securing,  in  the  first 
place,  a  debt  due  from  Hooper  to  Tugwell,  and  then  in  trust  for 
Hooper  and  his  family. 

After  the  marriage,  disputes  arose  between  Hooper  and  Tugwell 
as  to  the  amount  of  the  alleged  debt ;  and,  in  1841,  Hooper  filed 
his  bill  against  Tugwell  and  others,  to  determine  the  matter  in 
[  *Si9  ]  dispute.  Afterwards,  Tugwell  *filed  this  cross  bill  against  Hooper, 
Goldney  and  others,  to  enforce  the  trust  and  obtain  payment  of  his 
debt.  From  the  time  of  the  marriage  and  pending  the  disputes, 
and  down  to  July,  1842,  Goldney  acted  as  solicitor  of  Hooper  in  the 
matters. 

Goldney,  by  his  answer,  admitted  the  possession  of  certain 
documents ;  but  he  insisted  that  he  was  not  bound  to  produce  those 
which  had  passed  between  him  and  Hooper  while  acting  as  his 
solicitor ;  and  he  stated  his  belief,  that  the  correspondence  took 
place  in  his  character  of  solicitor  and  not  of  trustee. 

A  motion  was  now  made  for  the  production. 

Mr.  Kinder sley  and  Mr.  Wray  in  support  of  the  motion.    *    •    ♦ 
Mr.  Turner  and  Mr.  Hardy ^  contra.     *     *     * 
Mr.  KindersUy,  in  reply. 

The  Master  of  the  Bolls: 

I  cannot  help  feeling  regret  at  the  embarrassing  situation  in 
which  Goldney  has  placed  himself  in  regard  to  these  two  partis. 
[  860  ]  A  question  has  been  raised  whether  he  was  duly  constituted  a 

trustee  for  the  plaintiff;  but,  from  the  circumstances  of  the  case, 
as  they  now  appear  before  me,  and  the  admissions  in  the  answer, 
I  think  I  am  bound,  for  the  purpose  of  this  motion,  to  consider 
Goldney  as  a  trustee  for  both  parties.    Being  so»  it  appears  that. 
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after  the  marriage,  he  became  the  solicitor  of  Hooper.     I  think  he     Tuowbll 

placed  himself  in  a  situation  which  a  solicitor  oaght  to  avoid,  when      hooper. 

he  acted  professionally  for  one  of  his  cestui  que  trusts,  between 

whom  a  dispute  might  possibly  and  soon  afterwards  did  arise.    I 

am  of  opinion  that  this  gentleman,  who  had  become  a  trustee  for 

two  parties,  could  not  act  separately  as  the  solicitor  of  one,  against 

the  other,  having  an  opposite  interest  or  claim  in  the  matter,  and 

then  say,  ''  though  I  am,  and  have  assumed  the  duties  of,  trustee, 

from  which  I  cannot  recede,  yet  I  will  voluntarily  place  myself  in 

such  a  situation,  that  I  may  acquire  valuable  information  for  my 

cestui  que  trusts  in  the  matters  of  the  trust,  which  I  will  conceal 

from  one  of  them." 

I  am  of  opinion,  that  in  respect  of  the  trust  matters,  he  had  a 
clear  and  undoubted  duty  to  do  that  which  was  just  and  equitable 
between  all  his  cestui  que  trusts.  He  has  no  right  to  act  exclu- 
sively for  one,  but  must  rest  in  a  situation  of  impartiality  towards 
them  all. 

The  question  now  before  me  is,  whether  a  trustee  can  carry  on 
communications  respecting  the  trust  matters  clandestinely  with  one  of 
his  cestui  que  trusts,  and  keep  them  secret  from  the  others.  I  have 
always  wished  to  act  on  the  rules  of  the  Court ;  and,  whatever  be 
the  rule  established  by  authority,  it  is  my  duty  and  earnest  wish 
strictly  to  follow ;  but  no  case  like  the  present  has  been  cited,  where 
a  trustee  has  been  acting  as  the  solicitor  *for  one  party  in  the  [  *>^^  ] 
matter.  I  think,  under  the  circumstances,  that  there  is  nothing  to 
excuse  the  trustee  from  the  production,  on  the  ground  that  he  was 
the  solicitor  of  one  of  the  cestui  que  trusts.  I  do  not  think  that 
this  Court  ought  to  sanction  such  a  concealment  of  the  facts. 

There  is  no  imputation  on  Goldney,  except  that  he  inadvertently 
placed  himself  in  a  situation  in  which  he  could  not  do  his  duty  to 
all  parties.  He  could  not  divest  himself  of  his  character  of  trustee, 
or  place  himself  in  the  situation  of  a  person  actmg  for  one  side 
only.  I  think  that  neither  he  nor  his  client  himself  is  entitled  to 
protection. 

He  is  bound  to  produce  the  correspondence  up  to  the  time  when 
he  became  a  party  to  the  suit.  It  then  became  necessary  for  him 
to  protect  himself ;  and  I  think  I  ought  not  to  order  the  production 
of  the  communications  which  took  place  between  him  and  his 
solicitor  after  the  institution  of  the  suit. 
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[402] 


[  HOS  ] 


The  ATTORNEY-GENERAL  v.  MAGDALEN  COL- 
LEGE,    OXFORD  (1). 

(10  Beav.  402—411 ;  S.  0.  16  L.  J.  Ch.  391 ;  11  Jur.  681 ;  furtlier  report, 

7  Hare,  564,  n.) 

Upon  an  information  for  the  reformation  of  alleged  abuses  in  the 
management  of  a  school  established  by  the  founder  of  Magdalen  CoU^e, 
in  connection  with  it,  Held,  that  the  Court  had  not  jurisdiction  to  give  tiie 
relief  asked.  That  though  there  was  sufficient  proof  of  the  duty  or  obliga- 
tion, there  was  no  evidence  of  a  trust,  as  the  word  is  understood  in  tiiis 
Court,  and  that  the  proper  remedy  was  through  the  visitor. 

This  was  an  information  filed  by  the  Attomey-Generaly  at  the 
relation  of  George  Parsons  Hester,  against  the  president  and 
scholars  of  St.  Mary  Magdalen  College,  Oxford,  praying,  that  the 
college  might  be  restrained  from  erecting  any  buildings  on  the  site 
of  the  hall  and  school  in  the  information  mentioned,  for  their  own 
use.  And  that  it  might  be  declared,  that  the  school  founded  at 
Oxford,  by  William  Waynflete,  was  a  public  grammar  school.  And 
that  the  president  ought  to  hire  and  appoint  fit  and  proper  persons 
to  be  the  master  and  usher  thereof.  And  that  the  president  and 
scholars  might  be  decreed  to  provide  commons  for  the  master  and 
usher  equally  with  the  fellows,  and  to  allow  the  master  and  usher 
proper  rooms  in  the  college.  And  that  it  might  be  declared,  that 
the  master  and  usher  were  entitled  to  participate  in  the  increased 
revenue  of  the  college.  And  that  the  usher  was  entitled  to  a  stipend 
equal  to  one-half  of  the  stipend  of  the  master.  And  that  the  pre- 
sident and  scholars  might  be  ordered  to  build  and  provide  all 
necessary  and  convenient  buildings  for  the  grammar  school  on  the 
original  site  thereof,  or  to  restore  the  ancient  grammar  school,  and 
the  buildings  connected  therewith. 

The  College  of  St.  Mary  Magdalen,  in  the  University  of  Oxford, 
was  founded  by  William  Waynflete,  Bishop  of  Winchester.  By  a 
deed-poll  or  instrument  of  foundation,  dated  the  12th  of  June,  1458, 
after  reciting  the  King's  license  then  lately  given  to  found  a  perpetual 
^college  of  learning  and  of  the  sciences  of  divinity  and  philosophy, 
of  one  president  and  certain  scholars,  according  to  the  ordinances 
and  statutes  to  be  made,  to  be  called  the  College  of  the  Blessed 
Mary  Magdalen,  in  the  University  of  Oxford,  and  to  be  incorporated ; 
and  after  also  reciting  that  the  president  ef  the  Hall  of  St.  Mary 
Magdalen  in  the  same  University,  and  the  scholars  of  the  same 
Hall  had  granted  the  site  or  ground  therein  mentioned,  to  the  intent 

(1)  AH.-Qen.  v.  Dean  and  Canons  of  Manchester  (1881)  18  Ch.  D.  612,  n., 
60  L.  J.  Ch.  662,  46  L.  T.  184. 
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that  the  intended  college  might  be  thereon  erected  :  it  was  made         A.-a. 
known  or  declared,  that  the  founder,  William  Waynflete,  did  erect,    maqdalbn 
found  and  establish,  a  certain  perpetual  college  of  learning  of  the     Colltob, 
sciences  of  divinity  and  philosophy,  in  and  of  the  number  of  one 
president  and  certain  scholars,  graduates  learning  the  same  sciences, 
according  to  the  ordinances  and  statutes  to   be   framed  in  that 
behalf ;  and  he  named  a  president  and  certain  scholars,  giving  them 
power  to  elect  and  admit  others,  and  to  elect  and  admit  successors 
in  case  of  vacancy.     And  the  founder  having  thereby  made  certain 
temporary  regulations  for  the  government  of  the  college,  postponed 
the  making  of  all  such  other  ordinances  and  statutes  as  should  be 
necessary  and  fitting  in  the  premises  and  not  thereby  made. 

The  instrument  did  not  contain  any  reference  to  a  grammar 
school,  as  in  any  way  connected  with  the  intended  college,  or  con- 
templated by  the  license  in  virtue  of  which  the  college  was  founded, 
and  the  supplementary  statutes  and  ordinances,  which  were  con- 
templated by  the  foundation,  were  not  made  for  many  years.  It 
did  not  appear  when  the  establishment  of  a  school,  as  connected 
with  or  in  the  college,  was  first  thought  of;  but,  in  the  year  1480, 
certain  grammar  scholars  were  taught  gratis,  at  the  charges  of  the 
founder,  in  a  certain  low  hall  within  the  college ;  and,  in  the  month 
of  August,  in  that  year,  a  building  for  a  grammar  school,  with  ^upper  [  *404  ] 
chambers  and  a  kitchen  necessary  for  the  school,  was  begun  to  be 
erected;  and  in  the  year  1481,  and,  subsequently,  entries  in  the 
Libri  Gomputi  were  found,  showing  payments  of  101.  a  year  to  the 
schoolmaster,  and  52.  a  year  to  the  usher. 

It  was  stated  in  the  information,  and  also  in  the  answer,  that  the 
statutes  were  finally  settled  in  the  year  1483,  which  appeared  to  be 
after  the  erection  of  the  school,  and  the  employment  of  a  school- 
master and  usher  by  the  college. 

By  these  statutes,  the  founder  established  the  regulations  which 
were  intended  for  the  permanent  government  of  the  college ;  and, 
thereby,  after  providing  that  the  college  should  consist  of  one  pre- 
sident, and  such  number  of  scholars  as  therein  mentioned,  and 
establishing  many  regulations  respecting  elections,  and  the  duties 
and  conduct  of  the  presidents,  scholars,  fellows,  clerks,  chaplains, 
and  ministers,  it  was  expressed  as  follows :  "  We  enact,  ordain, 
and  will,  that  there  be  in  our  college,  for  ever,  one  master  or 
informer  in  grammar,  *  conductitiva  per  preaidentein  pariter  et 
refnotivus,'  who  is  freely  and  gratuitously,  without  exacting  any- 
thing, to  inform,  teach,  and  instruct,  with  the  greatest  diligence, 
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A.-G.  and  in  the  most  expedient  manner,  all  persons  in^homsoever,  '  quos- 
Magdalkk  cunque  accedentes,'  who  may  attend  the  grammar  school,  which  is 
CoLLBGB.  founded  and  situate  hard  by  our  college  aforesaid.  Also,  under  the 
said  master,  there  is  to  be  one  usher,  engageable  and  removeable  in 
form  aforesaid,  *  sub  jpredicia  forma  condiictitius  et  remoiivus,'  who  is 
freely  and  gratuitously,  and  without  the  demand  of  anything,  to 
inform  and  instruct '  dictos  advenientes,*  the  said  persons  who  attend 
it,  Bubordinately  to  the  aforesaid  master,  and,  in  all  things,  to  take 
[  *406  ]  upon  himself  and  supply  the  duties  of  the  said  master,  *when  the 
latter  is  absent.  And  our  will  is,  that  such  master  be  paid  lOZ.,  and 
such  usher  100«.,  out  of  the  common  goods  of  our  college,  in  addi- 
tion to  their  chambers  and  weekly  commons,  which  commons  we 
would  have  to  be  equal  to  those  of  the  fellows  of  the  college,"  &e. 

It  was  alleged  by  the  information,  that  by  this  part  of  the 
statutes,  a  grammar  school  was  founded  or  recognised,  and  that 
the  terms  in  which  this  was  done,  were  such  as  to  impose  upon  the 
college  a  trust  to  maintain  the  school,  and  to  support  the  master 
and  usher  in  a  proper  manner;  and  that  the  master  and  usher 
were  entitled  to  participate  with  the  president  and  scholars  of  the 
college,  in  the  increased  revenue  of  the  college. 

The  defendants  seemed  doubtful  whether  they  ought  to  admit, 
that  the  school  was  ever  founded,  in  the  proper  acceptation  of  the 
term ;  and  they  denied  that  it  had  been  founded  at  all,  except  in 
the  sense  in  which  the  founder  says  he  has  founded  it  in  his 
college ;  for  they  said,  that  the  school  had  no  revenue  or  property 
of  its  own,  distinct  from  the  college,  and  that  the  officers  of  the 
same  were  simply  college  officers  or  instructors.  They  submitted 
that  the  stipends  of  the  master  and  usher  were  fixed  by  the 
statutes,  and  they  denied  that  the  master  and  usher  had  any  right 
or  claim  to  such  increased  yearly  salaries  as  the  college  had,  in 
fact,  allowed  them,  or  any  claim  to  participate  in  the  increased 
revenue  of  the  college. 

They  elsewhere  said,  that  the  founder  had  given  no  property  of 
any  kind  in  trust  for  the  school,  or  in  trust  for  the  master  or  usher 
thereof ;  but  had  merely  directed  the  payment  of  yearly  stipends  to 
the  master  and  usher ;  and  they  submitted,  that  this  Court  had  no 
[*406]  jurisdiction  *in  the  matters  in  question  in  the  suit,  and  that  the 
visitor  of  the  college  was  the  proper  person  to  hear  and  determine 
such  matters. 

By  the  statutes,  the  Bishop  of  Winchester,  for  the  time  being, 
was  appointed  visitor,  with  authority  to  visit  the  college,   and 
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convene  the  president,  scholars,  and  fellows,  and,  with  fall  power  to        A.-a. 
enquire,  whether  the  ordinances  and  statutes  had  been  duly  executed    maqdalbn 
and  observed,  and  touching  all  matters  concerning  the  state,  welfare,      qxfowJ!' 
and  credit  of  the  college ;  and,  also,  with  power  of  duly  reforming 
attempts  made  against  the  ordinances  and  statutes,  and  of  doing  all 
things  indispensable  in  the  premises,  even  though  he  should  chance 
to  take  proceedings,  for  the  privation  or  removal  from  his  adminis- 
tration or  office  of  the  president,  vice-president,  or  any  other  officer 
whatsoever,  or  for  removal  from  the  college  of  any  fellow  or  scholar 
of  the  college. 

The  founder  was  said  to  have  died  in  the  year  1486.  He  had, 
for  a  time  at  least,  supported,  at  his  own  charge,  a  schoolmaster 
and  usher,  who,  afterwards,  received  their  stipends  from  the  college. 
On  the  28th  of  June,  1487,  during  the  presidency  of  Richard  Mayhew, 
the  president,  not  alone,  but  as  it  was  said,  the  president  and 
scholars,  with  one  consent,  granted  to  John  Anwyhill,  the  informer 
of  the  grammar  scholars,  in  the  school  adjoining  the  college,  the 
annual  provision  of  102.,  for  the  space  of  a  term  of  fifteen  years  ; 
and  one  tenement  of  the  college  to  be  assigned  to  him,  for  the  same 
period,  at  the  discretion  of  the  president. 

With  reference  to  the  practice,  as  regarded  the  jurisdictive 
control  of  the  visitor  over  the  schoolmaster  and  usher,  it  appeared, 
that  in  the  year  1520,  Bishop  Fox,  on  his  visitation  to  the  college 
and  school,  charged  the  *president  with  negligence,  in  respect  of  t  **^^  ^ 
the  instruction  of  the  boys  in  grammar;  and,  after  hearing  the 
answer  of  the  president,  admonished  the  schoolmaster,  who  was 
detected  or  exposed  at  the  visitation,  to  use  more  exact  diligence 
about  the  instruction  of  the  scholars,  in  sound  learning,  for  the 
future. 

Before  the  visitations  which  were  held  in  the  years  1576  and 
1585,  respectively,  the  visitor  issued  the  usual  citation  to  the 
president,  directing  him  to  summon  the  persons  who  ought  to  be 
present  at  a  visitation  to  attend  him ;  and,  it  appeared,  from  the 
answer  of  the  president  to  the  citation,  that,  on  both  occasions,  the 
schoolmaster  and  usher  were  summoned. 

The  information  now  came  on  for  hearing. 

Mr.  Kinderaley  and  Mr.  Bates  in  support  of  the  information. 

Mr.  Turner,  Mr.  Roundell  Palmer,  and  Mr.  Borrett  for  the 
college,  maintained,  that  the  internal  management  of  the  school 
was  the  exclusive  subject  of  the  visitatorial  jurisdiction. 
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A.-0.  Mr.  Kindersley,  in  reply, 

r. 
Magdalen 
College,  [The  cases  cited  included  The  Bei'kliampstead  School  (i),  Attamey- 

XFORD.       Q^neral    v.    Mayor  of   Bristol  (2),   Attorney -General  v.    Catherine 

Hall  {3),  Attorney-General  v.  Skinners'  Company  {4),  Attorney-General 

V.    Caius   College  {&),   Attorney-General  v.   Brazen-Nose   College  (6), 

Philips  V.  Bury  (7).] 

Junei^.      The  Master  of  the  Rolls: 

As  the  clause  in  the  statutes,  by  which  the  visitor  is  appointed 
and  his  powers  are  conferred,  does  not  mention  the  schoolmaster 
by  name,  or  by  any  particular  description,  it  seems,  that  the  visitor 
could  have  authority  over  him  only  in  respect  of  his  being  an  ofl&cer 
of  the  college,  employed  in  the  performance  of  a  duty  imposed  upon 
the  college.  The  duty  being  imposed  upon  the  college,  the  visitor 
had  to  inquire  whether  it  was  duly  performed,  and  reform  any 
abuse ;  and  as  far  as  any  evidence  is  produced,  it  seems  that  such 
was  the  understanding  and  the  practice. 

In  the  year  1520,  Bishop  Fox,  on  his  visitation  to  the  college  and 
school,  charged  the  president  with  negligence,  in  respect  of  the 
instruction  of  the  boys  in  grammar ;  and  after  hearing  the  answer 
of  the  president,  admonished  the  schoolmaster,  who  was  detected  or 
[  *409  ]  exposed  at  the  visitation,  to  use  more  exact  diligence  ^about  the 
instruction  of  his  scholars  in  sound  learning  for  the  future. 

Before  visitations  which  were  held  in  the  years  1576  and  1585 
respectively,  the  visitor  issued  the  usual  citation  to  the  president, 
directing  him  to  summon  the  persons  who  ought  to  be  present  at  a 
visitation  to  attend  him ;  and  it  appears  from  the  answers  of  the 
president  to  the  citation,  that  on  both  occasions  the  schoolmaster 
and  usher  were  summoned. 

The  principal  question  in  the  case  is,  whether  this  Court,  or  the 
visitor,  is  the  proper  authority  to  correct  such  errors  or  reform  such 
abuses,  as  may  have  been  found  in  the  conduct  and  management 
of  the  school. 

If,  upon  the  construction  of  the  instruments,  the  college  be 
trustees  for  the  maintenance  of  a  free  grammar  school  for  the 
use  of  the  public,  or  of  a  school  for  the  instruction  in  grammar  of 

(1)  13  R.  R.43  (2  Y.  &  B.  134).  (o)  44  E.  B.  212  (2  Keen,  150). 

(2)  22  R.  R.  136  (2  J.  &  W.  294).  (6)  37  R.  R.  107  (2  CI.  &  Fin.  295). 

(3)  23  R.  R.  92  (Jac.  381,  385).  (7)  1  Ld.  Ray.  o.  Stated  34  R.  R. 

(4)  26  R.  R.  126  (5  Sim.  696  ;  2  134. 
Russ.  407). 
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all  persons  who  may  resort  to  it,  this  Court,  having  jurisdiction  to         A.-a. 
enforce  the  performance  of  trusts,  and  the  college  being,  on  the    maodalkn 
supposition,  trustees  for  this  purpose,  any  breach  of  trust  might      omtowT* 
and  ought  to  be  redressed  here,  in  the  exercise  of  the  ordinary 
jurisdiction  of  the  Court. 

But  if,  upon  the  true  construction  of  the  statutes,  the  school- 
master and  usher  ought  to  be  considered  only  as  officers,  appointed 
and  to  be  appointed  by  the  college,  for  the  purpose  of  performing 
the  duty  of  the  college,  in  giving  instruction  to  such  persons  as 
might  attend  them,  and  the  duty  of  appointing  them  is  no  other- 
wise annexed  to  the  mere  property  of  the  college,  than  by  the 
obligation  to  pay  certain  annual  sums  of  money,  and  is  not  of  the 
nature  of  a  trust,  the  execution  of  which  it  is  within  the  jurisdiction 
of  this  Court  to  enforce,  but  the  ^observance  of  which,  according  [  *4lo  ] 
to  the  statutes  and  ordinances  of  the  founder,  is  to  be  regulated 
and  enforced  and  adequately  provided  for  by  the  authority  of  the 
visitor,  then  the  breach  of  duty,  whatever  it  may  be,  ought  to  be 
redressed  by  the  visitor,  and  not  here. 

The  school  is  not  a  separate  foundation.  The  license,  which  the 
founder  obtained  to  found  his  college,  contained  no  specific  reference 
to  a  school,  but  gave  authority  to  make  such  statutes  and  ordinances 
as  were  proper  for  the  regulation  of  the  college ;  and  the  statutes 
made  to  regulate  the  college,  in  pursuance  of  the  license,  directed, 
that  there  should  be  a  schoolmaster  and  usher,  to  be  hired  and 
removed  by  the  president;  in  other  words,  the  president  had 
imposed  on  him  the  duty  of  engaging  and  removing  a  schoolmaster 
and  usher.  Certain  stipends  are  directed  to  be  paid  to  the  master 
and  usher,  out  of  the  common  goods  of  the  college,  and  they  are  to 
have  chambers  and  weekly  commons,  equal  to  those  of  the  fellows 
of  the  college ;  but  there  is  no  other  endowment  of  the  school.  A 
building  was  erected  for  the  school,  but  no  property  is  otherwise 
specially  set  apart  or  appropriated  to  the  use  of  the  school,  or  for 
its  maintenance  and  support ;  and,  subject  to  the  specific  payments, 
for  specific  purposes,  including  fixed  stipends  to  the  master  and 
usher,  the  revenues  of  the  college  belong  to  the  college,  for  its  own 
use,  subject  indeed  to  the  performance  of  all  duties  incumbent  on 
the  college  to  perform,  but  not  subject  to  any  trust  to  be  executed 
in  this  Court. 

The  college  has,  no  doubt,  a  very  important  duty  to  perform, 
with  reference  to  the  school,  and  the  performance  of  that  duty  may 
be  enforced  by  proper  authority ;  but,  unless  it  be  a  duty  founded 
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on  a  trust  which  this  Court  can  execute,  the  performance  of  the 
duty  is  not  *to  be  enforced  here.  And  on  the  best  consideration 
which  I  have  been  able  to  give  to  the  subject,  I  am  of  opinion,  that 
this  Court  has  not  jurisdiction  to  give  the  relief  which  is  here 
asked.  Though  there  is  sufficient  proof  of  the  duty  or  obligation, 
there  is  not,  in  my  opinion,  evidence  of  a  trust,  as  the  word  "trust " 
is  understood  in  this  Court. 

I  must  therefore  dismiss  this  information,  but  considering  what 
has  been  done  with  the  school,  as  appears  by  the  evidence,  and 
the  erroneous  view  which  the  defendants  admit  they  have  taken 
of  it,  and  the  colour  of  right  under  which  the  information  has 
been  prosecuted,  I  think  I  shall  not  do  wrong  in  dismissing  it 
without  costs. 

The  information  may  have  been  productive  of  great  benefit,  and 
I  have  read  with  satisfaction  in  the  answer,  and  heard  it  re-stated 
at  the  Bar,  that  the  defendants  intend,  even  without  any  inter- 
position of  authority,  to  render  the  school  much  more  efficient  and 
useful  than  it  has  for  a  long  time  been. 


1847. 

/«/y8,9,  12, 

24. 

Bolls  Court. 

Lord 

Lanodale, 

M.R. 

[412] 


FENWICK  V.  GEEENWELL. 

(10  Beav.  412—422 ;  S.  0.  11  Jiu\  620.) 

Trustees  made  personally  responsible  for  the  consequences  of  their 
neglect  to  enforce  a  covenant  contained  in  a  marriage  settlement. 

By  a  marriage  settlement  it  was  covenanted  and  agreed,  that  5,000/. 
Consols,  part  of  the  wife's  property,  should  be  transferred  to  trustees,  upon 
certain  trusts  for  the  husband,  wife,  and  children.  At  the  time  of  the 
settlement,  a  sum  of  4,946/.  was  standing  in  the  name  of  the  wife ;  but  the 
trustees  took  no  steps  to  enforce  a  transfer,  and  it  was  sold  out  and  mis- 
applied by  the  husband  :  Held,  that  the  trustees  were  personally  responsible 
for  the  loss  ;  and,  secondly,  that  they  were  not  relieved  from  their  liability, 
by  the  trustee  indemnity  clause,  declaring  that  they  should  not  be  liable 
**  for  any  casual  or  involuntary  loss,"  without  their  wilful  default,  but  **  for 
such  monies  only  as  should  actually  come  to  their  hands." 

By  a  marriage  settlement,  a  fund  was  limited  to  the  husband  for  life, 
with  remainder  to  his  wife  absolutely  if  she  survived;  but  if  she  pre- 
deceased him,  then  for  all  the  children  of  the  marriage  in  such  shares  as 
she  should  appoint ;  and  if  there  should  be  no  issue  of  the  marriage  living 
at  her  death,  upon  trust  as  she  should  appoint  generally,  and,  in  default*  to 
the  husband  absolutely,  but  there  was  no  express  gift  to  the  children  in 
default  of  appointment.  The  husband  survived,  and  there  were  children 
living:  Held,  that  the  children,  notwithstanding  the  mother  never 
appointed,  were  entitled  to  the  fund. 

By  the  settlement  made  on  the  marriage  of  Barnabas  Fenwick 
and  Elizabeth  Guthbertson,  and  dated  in  1806,  after  reciting  that 
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it  had  been  agreed  that  5,0002.,  8  per  cent.  Consolidated  Bank  Fbmwiok 
Annuities,  part  of  the  estate  and  effects  of  the  said  Elizabeth  gbkenwell. 
Cuthbertson,  should  be  settled  upon  the  trusts  after  mentioned, 
and  that  it  was  intended  that  the  said  sum  of  5,000Z.  Bank 
Annuities  should  be  transferred  to  William  Cuthbertson  and 
William  Green  well  (the  trustees),  in  the  Bank  books;  which 
transfer  the  said  Barnabas  Fenwick  did  thereby  covenant  and 
agree  to  join  in,  if  the  same  should  not  be  done  before  the  said 
marriage  should  take  effect ;  it  was  witnessed,  that  it  was  thereby 
covenanted  &c.  between  the  said  parties  thereto,  that  the  said 
5,000Z.  annuity  stock  should  be  transferred  to  and  stand  in  the 
names  of  the  said  William  Cuthbertson  and  William  Greenwell, 
and  that  they  should  stand  possessed  thereof,  in  trust  for  the 
intended  husband  for  life,  and  after  his  decease  in  case  his  wife 
survived  him,  then  upon  trust  "to  assign  and  transfer  "  it  to  her 
absolutely.  But  in  case  she  *died  in  the  life  of  her  husband,  [  ^413  ] 
leaving  children  of  the  marriage  living,  then  immediately  on 
Mr.  Fenwick's  death,  ''  upon  trust  for  all  and  every  the  child  or 
children  "  of  the  marriage  "  in  such  parts,  shares  and  proportions 
as  she  should  appoint"  (i).  And  if  there  should  be  no  issue  of 
the  marriage  living  at  her  decease,  then  to  such  person  as  she 
should  appoint;  and  for  want  of  such  direction  ''to  assign  and 
transfer"  the  same  to  Mr.  Fenwick  absolutely. 

The  settlement  contained  a  power  for  the  trustees  to  alter  and 
vary  the  trust  funds,  and  a  clause  declaring  that  they  should  not 
be  liable  to  make  good  any  casual  or  involuntary  loss,  which,  at 
any  time,  might  accrue  or  happen  to  the  said  trust  money  or 
securities  without  his  or  their  wilful  default,  nor  be  answerable 
for  the  other  of  them  &c.,  but  each  for  his  own  acts  &c.  ''  and 
for  such  monies  only  as  should  actually  come  to  his  and  their 
several  respective  hands,"  and  not  for  any  money  which  they 
should  Join  in  transferring  or  signing  receipts  for,  for  conformity 
only. 

The  settlement  was  executed  by  all  parties. 

The  marriage  took  effect,  and  there  were  several  children  of 
the  marriage. 

About  the  time  of  the  marriage,  a  sum  of  4,946Z.  28.  8d.  8  per 

Cents,  only  was  standing  in  Miss  Cuthbertson's  name,  but  the 

trustees  took  no  steps  to  compel  a  transfer ;  and  some  years  after 

(in  1815  and  subsequently)  Mr.  and  Mrs.  Fenwick  sold  out  the 

(1)  There  was  no  Umitatioii  to  the  children  in  default  of  appointment  * 
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Fbmwiok      fund  and  Mr.  *Fenwick  misapplied  it,  and  afterwards,  in  1833, 
Qbbbnwbll.   became  bankrupt. 

[  '^i*  ]  Mr.  Fenwick  survived  his  wife  and  died  in  1839,  and  the  power 

of  appointment  was  never  executed  by  Mrs.  Fenwick. 

This  bill  was  filed  in  1846  by  one  of  the  children  of  the  marriage, 
to  make  the  trustees  liable  for  the  5,000Z.  which  had  been  lost  by 
their  neglect  to  get  it  transferred  into  their  names. 

Greenwell  by  his  answer  stated  that  he  had  never  acted  or 
interfered  in  the  trusts,  that  he  had  never  read  the  settlement, 
and  had  been  wholly  ignorant  of  its  purport  and  effect  until 
very  lately. 

Mr.  Spence  and  Mr,  Elderton  for  the  plaintiff  and  Mr.  James 
Campbell  for  a  defendant  in  the  same  interest,  [cited  Booth  v. 
Booth  (i),  Maitland  v.  Bateman  (2),  and  Broadhurst  v.  Balguy  (3)]. 

[  416  ]  Mr.  Roupell  and   Mr.  J.  Humphry^   for  the  representatives 

of  Cuthertson,  and 

Mr.  Kindersley  and  Mr.  Faber,  for  Greenwell : 

First,  no  obligation  was  imposed,  until  the  creators  of  the  trust 
had  performed  their  duty,  by  placing  the  fund  under  the  control 
of  the  trustees.     ♦     *     ♦ 

[  416  1  Secondly.     The  power  of  appointment  in  favour  of  the  children 

of  the  marriage  was  never  executed,  and  they  therefore  have 
acquired  no  interest  in  the  fund,  for  the  settlement  contains  no 
limitation  in  favour  of  the  children,  except  through  the  power  of 
appointment.  [They  distinguished  Brown  v.  Higg8{4)  and 
Buirmcgh  v.  Philcox{5).'] 

Thirdly.  The  trustees  are  entitled  to  the  benefit  of  the 
indemnity  clause  limiting  their  liability.     *     ♦     * 

[  417  ]  Lastly.     The  defendants  are  entitled  to  an  enquiry  as  to  the 

circumstances.  The  trustees  had  no  notice  of  the  actual  existence 
of  the  fund,  nor  does  it  now  appear  that  the  4,946Z.  belonged  to 
Miss  Cuthbertson,  it  rather  appears  to  have  been  part  of  the  estate 
of  Henry  Cuthbertson  deceased.  It  does  not  appear  that  by  any 
legal  proceedings  the  fund  could  be  recovered,  nor  were  trustees, 
without  funds,  bound  to  embark  in  litigation. 

Mr.  Spence,  in  reply.     ♦     *     ♦ 

(1)  49  R  R.  304  (1  Beav.  125).        (4)  4  R.  R  323  (reported  4  Yea.  TO*^; 

(2)  63  R.  R.  206  (13  L.  J.  Ch.  273).   5  Yes.  495  ;  8  Yes.  561). 

(3)  57  R.  R.  212  (1 Y.  &  C.  C.  0. 16).    (5)  48  R.  R.  236  (5  My.  &  Cr,  73». 
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Thb  Master  of  thb  Bolls  :  Fenwiok 

Cases  of  this  description  are  very  painful,  and  are  attended  with  Gbbbnwibll, 
great  hardship  on  persons  suddenly  called  on,  after  a  lapse  of  years,       ^  *^®  ^ 
to  answer  for  the  loss  of  money  which  they  have  never  possessed, 
and  which  therefore  they  have  not  personally  misapplied. 

The  rights  of  the  plaintiff  are  founded  on  the  settlement  executed 
on  the  4th  of  October,  1806.  At  the  date  of  the  settlement,  it  was 
represented  on  the  deed,  that  Elizabeth  Cuthbertson,  the  mother 
of  the  plaintiff,  was  entitled  to  a  sum  of  5,000Z.  8  per  Gents.,  which 
was  part  of  her  estate  and  effects ;  and  it  was  further  stated,  that 
the  same  was  intended  to  be  transferred  to  the  persons  therein 
named  as  trustees  and  upon  the  trusts  which  have  been  stated. 
There  were  powers  for  the  sale  of  the  stock  and  for  making  a  new 
investment,  and  the  common  form  of  indemnity  against  involuntary 
loss.  The  indenture  was  executed  by  both  trustees,  and  the 
marriage  having  been  solemnised,  the  duties  which  the  trustees 
assumed  by  the  execution  of  the  deed  then  arose.  I  am  of  opinion 
that  they  recognised  the  settlement,  and  undertook  to  be  liable  for 
the  non*performance  of  the  trusts  declared  by  the  settlement.  The 
question  therefore  is,  what  were  the  trusts,  and  whether  they  could 
have  performed  them.  A  doubt  has  been  raised  whether  Miss 
Cuthbertson  possessed  the  5,000Z.  stock  at  the  time.  Now  I  cannot 
say  that  the  trustees  are  bound  by  the  recital  of  that  fact  contained 
in  the  deed ;  we  have  had  so  many  instances  of  parties  representing 
that  they  were  entitled  to  particular  property,  and  which  repre- 
sentation has  afterwards  turned  out  to  be  wholly  untrue,  that  it 
would  be  unjust  and  dangerous  to  bind  third  parties  by  such 
representations,  and  I  am  not  aware,  that  it  has  ever  been  held, 
that  trustees  are  bound  by  the  representations  *of  parties  about  [  *419  ] 
to  be  married,  of  the  state  of  their  property.  I  do  not,  therefore, 
accede  to  the  argument,  that  the  recital  alone  binds  the  trustees. 

Upon  the  settlement  itself,  some  questions  have  been  raised. 
It  has  been  said,  that  the  children  upon  the  terms  of  it,  had  no 
interest,  in  the  absence  of  the  execution  of  the  power.  I  am  of 
opinion,  that  this  argument  cannot  be  sustained. 

With  respect  to  the  duties  imposed  on  the  trustees,  it  has  been 
argued,  that  although  it  is  true  that  the  trustees  were  bound 
to  attend  and  see,  at  some  time  or  other,  or  on  some  necessary 
occasion,  that  the  transfer  of  the  stock  should  be  made,  yet,  as  no 
time  was  limited  for  that  purpose,  the  trustees  were  justified  in 
waiting  to  ascertain,  whether  the  events  might  happen,  in  which 
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Fekwiok  some  persons,  other  than  the  husband  and  wife,  might  acqaire  a 
Gbkbnwbll.  vested  interest.  It  is  said,  that  Mrs.  Fenwick  might  have  survived 
her  husband,  in  which  case,  the  settlement  gave  the  whole  property 
to  her  absolutely ;  or  there  might  have  happened  to  be  no  children, 
and  no  appointment,  and  then  the  property  would  belong  to  the 
husband ;  and  therefore,  it  is  said,  the  trustees  are  not  liable  for 
neglecting  to  provide  for  contingencies.  I  cannot  think  the 
argument  can  be  sustained.  The  trustees  were  bound  to  provide 
for  the  performance  of  all  and  every  of  the  trusts  of  the  settlement, 
and  for  that  purpose,  to  provide  for  all  contingencies,  so  as  to  be 
prepared  for  them  whenever  they  might  happen,  and  be  enabled 
to  perform  the  trusts  dependent  on  them  whenever  they  might 
arise. 

With  regard  to  the  time  within  which  the  transfer  was  to  take 
[*420]  place,  it  was  pressed  on  me,  that  there  was  *a  great  distinction 
between  this  and  the  case  of  Maitland  v.  Batetnan,  for  here  no  time 
was  limited  ;  I  think  that  the  effect  of  there  being  no  limitation  as 
to  time  was  this,  that  the  duty  of  the  trustees  arose  immediately. 
If  there  had  been  a  limitation  of  time,  they  would  not  have  been 
entitled  to  take  any  proceedings  until  it  expired,  but  there  being  no 
limitation  of  time,  their  duty  arose  immediately.  I  think,  therefore, 
that  these  parties  took  on  themselves  the  duty  of  seeing  that  the 
covenant  of  Miss  Guthbertson  and  her  intended  husband  was 
forthwith  performed. 

Thinking  that  such  was  their  duty,  but  that  the  mere  recital  in 
the  settlement  was  not  sufficient  to  inform  them  that  the  property 
was  absolutely  standing  in  her  name,  it  remains  to  be  seen  what 
are  the  other  facts  of  the  case.  It  seems,  that  before  the  date 
of  this  settlement,  three  different  sums  of  stock  in  the  Three  per 
Cents.,  amounting  to  4,9462.,  were  transferred  into  the  separate 
name  of  Elizabeth  Guthbertson  ;  and  that  this  sum  of  4,946L  was 
standing  in  her  name  in  the  books  of  the  Bank  of  England  at  the 
date  of  the  settlement,  and  at  the  time  of  the  marriage.  Why 
is  it  to  be  supposed  that  it  was  not  hers  ?  It  was  there,  and  it 
afterwards  remained  there  for  a  great  length  of  time.  The  trustees, 
though  they  had  recognised  the  trusts  by  executing  the  deed,  and 
had  become  liable  for  their  non-performance,  did  nothing,  they 
performed  no  trust  whatever,  but  omitted  to  pay  any  attention  to 
the  duty  which  they  had  undertaken  to  perform.  It  appears  that 
this  money  remained  standing  in  the  name  of  Elizabeth  Guthbertson 
for  a  considerable  length  of  time,  from  October,  1806,  to  the  year 
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1815.     In  1815  part  of  this  stock  was  sold  out,  and  the  remainder     Fenwiok 
was  afterwards  disposed  of.     Several  transfers  were  made  under  grebnwell. 
powers  of  attorney  executed  by  Elizabeth  the  *wife  of  Barnabas       [  *42i  ] 
Fenwick,  and  the  whole  of  this  money  intended  to  belong  to  the 
trust  was  withdrawn,  and  misapplied  by  the  husband,  who  in  1888 
became  bankrupt. 

In  July,  1887,  the  wife  died,  leaving  the  plaintiff  and  other 
children  surviving  her,  who  were  the  objects  of  this  trust,  and 
Barnabas  Fenwick  the  husband  died  in  January,  1889.  The 
plaintiff  attained  twenty-one  in  1841,  and  after  some  time,  he 
filed  this  bill. 

The  only  doubt  I  have  had  is,  whether  the  facts  are  sufficient  for 
me  to  say,  that  this  sum  was  either  money  specially  bound  by  the 
trust,  (which  I  think  was  not  the  case),  or  whether  it  is  not  clearly 
shown  to  be  a  portion  of  Elizabeth  Guthbertson's  property  and  con- 
sequently a  fund,  which  though  not  specially  bound  by  the  trust 
was  capable  of  being  made  to  answer  the  trust. 

In  all  cases  of  this  kind,  where  trustees  are  sought  to  be  charged 
with  a  breach  of  trust  by  reason  of  their  omission,  the  Court  takes 
care  to  see,  before  the  trustee  is  charged,  that  it  was  within  his 
power  to  perform  the  act  which  it  was  intended  he  should  do.  If 
this  recital  as  to  the  wife's  property  were  false,  which  it  might  have 
been,  if  the  trustees  believed  it  to  be  a  false  statement,  and  in  con- 
sequence it  appeared,  that  they  could  not  perform  the  trust,  this 
Court  would  not  charge  them ;  if  it  were  to  do  otherwise  under  such 
circumstances,  it  would  be  assisting  in  a  fraud  on  trustees,  who  had 
placed  a  mistaken  confidence  in  the  parties  for  whom  they  were 
acting  gratuitously.  While  it  is  the  duty  of  the  Court  to  refuse  to 
charge  trustees  for  the  omission  of  duties  which  they  were  unable 
to  perform,  it  is  a  duty  to  make  necessary  inquiries  where  the 
matter  appears  *to  be  doubtful.  In  this  case,  however,  I  cannot  [  ^422  ] 
see  any  sufficient  reason  to  say,  that  these  trustees  could  not  have 
procured  a  transfer  of  the  stock  which  belonged  to  this  lady  at  the 
time  of  the  marriage.  It  is,  with  some  reluctance,  that  I  have 
come  to  the  conclusion,  that  these  trustees,  if  they  had  used  due 
diligence,  might  have  recovered  this  sum  to  the  extent  of  4,946Z. 
It  is  a  case  of  very  great  hardship  ;  it  does  not  appear  that  these 
trustees  ever  looked  into  the  settlement;  but  having  contracted 
obligations  by  the  execution  of  the  deed,  they  attempt  to  excuse 
themselves  by  saying  that  they  were  ignorant  of  the  trust.  This 
cannot  avail  them. 
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[r.e. 


Fbmwigk 

r. 

Orbenwell. 


If  the  plaintiff  abandons  all  other  claims,  I  will  make  a  declara- 
tion that  the  trustees  are  answerable  for  this  sam  of  4,946Z.,  and  the 
dividends  since  the  death  of  Barnabas  Fenwick,  with  costs. 

ExTBACT  FBOM  Degree. — Declare  the  trustees  ''liable  to  make 
good  the  said  4,946{.  2$.  Sd,  Bank  Three  per  Cent.  Annuities,  part 
of  the  said  5,000{.  like  annuities  in  the  said  indenture  of  settlement 
mentioned,  and  to  pay  the  dividends  which  might  have  accrued 
thereon  from  the  20th  da;  of  January,  1889,  the  time  of  the  death 
of  the  said  Barnabas  Fen  wick,  and  also  the  plaintiff's  costs  of  the 
said  suit  down  to  the  present  time." 


1847. 
July  13,28. 

BolU  Court 

Lord 

Lakodale, 

M.R. 

Affirmed  on 
Appeal. 

1848. 
July  7. 

Lord 

COTTBNHAM, 

L.C. 

[423] 


MOOEE  V.  CLEGHORN  (1). 

(10  Beav.  423—426 ;  S.  C.  16  L.  J.  Oh.  469 ;  affd.  17  L.  J.  Ch.  400 ;  12  Jur.  591.) 

Devise  to  trustees  and  their  heirs  **  upon  trust  for  the  use  and  benefit 
of  "  A.,  B.,  and  C.  (without  words  of  limitation)  :  Held,  that  A.,  B.*  and 
C,  took  in  fee. 

Devise  to  trustees  in  fee  upon  trust  for  the  use  and  benefit  of  A.,  B.,  and 
C,  the  rents  to  be  paid  for  their  maintenance  and  education,  '*  or  to  the 
survivors  or  survivor  of  them,  share  and  share  alike  " :  Held,  that  they  took 
equitable  estates  in  fee  as  joint  tenants. 

The  testator  Bobert  Gleghorn,  after  directing  his  debts  &c.  to  be 
paid,  *'  in  the  first  place  "  devised  some  freehold  and  also  some 
copyhold  property  which  he  had  surrendered  to  the  use  of  his  will, 
"  unto  and  to  the  use  of  Eumenes  Moore,  George  Christopher  and 
James  Ensor,  their  heirs  and  assigns  for  ever,  upon  trust  for  the 
use  and  benefit  of  his  natural  mustee  boys,  Balph  Brush  Gleghom. 
Thomas  Paice  Gleghorn,  and  Matthew  Cole  Gleghom,  begotten  by 
him  on  the  body  of  Margaret  Steele,  a  free  mulatto  woman,  of  the 
island  of  St.  Ghristopher,  in  the  West  Indies,  the  rents,  issues  and 
profits  to  be  paid  for  the  maintenance  and  education  of  his  said 
before  mentioned  sons,  Balph,  Thomas  and  Matthew,  or  to  the  sur- 
vivor or  survivors  of  them,  share  and  share  alike.*'  And  he  devised 
another  property  to  the  same  trustees  for  the  use  of  Margaret  Steele 
for  life,  and  at  her  decease  to  her  children  Balph,  Thomas  and 
Matthew  or  the  survivor  or  survivors  of  them. 

The  trustees  were  appointed  executors. 

The  testator  died  in  1824,  leaving  his  three  natural  chUdren 
surviving.  One  of  them,  namely  Matthew  Gole  Gleghom,  died 
in  1832  without  issue  or  heirs,  and  the  Grown  claimed  his  property 


(1)  Yarrow  v.  Knightly  (1877)  8  Ch.  D.  736,  47  L.  J.  Ch.  874,  39  L.  T.  238. 
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(if  any)  by  escheat.    A  second  child,  Ralph,  died  in  1842,  after       Moobb 
severing  the  joint  tenancy  (if  any),  and  Thomas  was  still  living.         Clbohobn. 

A  bill  having  been  filed  for  the  administration  of  the  testator's 
estate,  a  question  arose  as  to  the  construction  of  the  devise  contained 
in  his  will. 

Mr.  KindersUy  and  Mr.  Pitman  for  the  plaintiffs  the  trustees.  [  424  ] 

Mr.  Turner  and  Mr.  Stevens  for  Thomas  P.  Cleghorn,  con- 
tended, that  the  three  children  took  equitable  estates  in  fee  as  joint 
tenants.  The  limitation  to  the  trustees  being  in  fee  ''  upon  trust 
for  the  use  and  benefit"  of  the  natural  children,  it  followed  that  the 
interest  of  the  children  was  co-extensive  with  that  of  the  trustees : 
Km*jht  V.  Selby(i),  Batenian  v.  Roach  (2).  They  argued  that  the 
words  expressive  of  joint  tenancy  prevailed  over  the  words  "  share 
and  share  alike." 

Mr.  Lloyd  for  Brooks,  claiming  under  Balph. 

Mr.  Wray,  for  the  Attorney-General,  argued,  that  the  children 
took  legal  estates  as  tenants  in  common  in  fee,  and  he  claimed  one- 
third  for  the  Crown;  and  at  all  events  the  intermediate  rents,  they 
being  of  the  nature  of  personalty  and  held  in  trust  for  the  Grown : 
MidtUeton  v.  Spicer{s).  He  admitted  he  could  not  argue  against 
the  aatbority  of  the  case  of  Burgess  v.  Wheate  (4). 

Mr.  Purvis f  Mr.  Scliornberg^SLud  Mr.  Hilton  for  the  heirs  of  the 
te&tator,  argued  that  the  legal  estate  was  in  the  trustees  only  to 
apply  the  rents  during  minority,  that  the  children  took  life  estates 
only.     •     •     ♦ 

Mr.  Brings  and  Mr.  Micklethwait  for  other  parties.  [  425  ] 

Mr.  Turner,  in  reply,  cited  Byng  v.  Lord  Strafford  (6). 

The  Master  of  the  Bolls  said  that  the  inclination  of  his  opinion 
was,  that  they  took  equitable  estates  as  joint  tenants ;  but  he 
reserved  his  judgment. 

The  Master  of  the  Bolls  :  j^^  28 

By  the  devise  to  the  three  trustees  their  heirs  and  assigns  for 

1  ♦  6^)  R.  B.  469  (3  Scott,  N.  R.  409).  (4)  1  Eden,  1 77. 

.::»  5#  Hod  104.  (5)  5y  R.  B.  568  (5  Beav.  558). 

,«.   1  Br.  C.  C.  201. 

B.R. — VOL.  LXXVI.  11 
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MooBB  ever,  the  whole  estate  and  interest  of  the  testator  in  the  land  passed 
GLsaHORN.  to  them  :  but  the  testator  declared  that  the  gift  was  '*  upon  trust 
for  the  use  and  benefit"  of  the  three  boys.  Everything,  therefore, 
which  the  trustees  took  was  given  to  them  in  trust  for  the  use  and 
benefit  of  the  three  boys.  I  think,  therefore,  that  there  is  no 
resulting  trust  to  the  testator  or  his  heirs. 

Next,  how  are  the  three  boys  to  take  ?  The  first  words,  the  rents 
to  be  paid  for  the  maintenance  and  education  of  the  three  children, 
or  to  the  survivors  or  survivor  of  them,  are  such  as  would  make 
them  joint  tenants.  The  subsequent  words  *'  share  and  share 
alike"  render  it  doubtful,  for  they  would  make  them  tenants  in 
common. 
[  *26  ]  There  is  some  difficulty  in  the  construction  ;  but,  on  the  whole, 

I  think  the  boys  take  equitable  estates  in  fee,  as  joint  tenants. 


1848. 

July  7. 

1 12  Jur.  591  J 


From    this   decision    the    heir-at-law    appealed   to    the    Lord 
Chancellor. 

Schomberg,  for  the  heir-at-law,  stated  that  this  was  a  case  of 
first  impression ;  that  the  position  laid  down  by  many  text  writers 
to  the  effect,  that  where  lands  are  devised  to  trustees  in  fee,  in 
trust  for  a  person,  without  any  words  of  limitation,  the  cestui  que 
trust  takes  an  equitable  interest  co-extensive  with  the  legal  estate 
of  the  trustees,  i.e.  the  fee,  is  not  warranted  by  authority;  that 
the  cases  of  Challenger  v.  Sheppard  (l)  and  Knight  v.  Selby  (2), 
usually  cited  in  support  of  the  proposition,  do  not  in  reality  decide 
the  point.  (He  cited  Boi-ey  v.  Smith  (8)  and  Denn  v.  Gaskin  (4)  as 
authorities  in  favour  of  the  contention  of  the  heir-at-law;  and 
referred  to  Bailis  v.  Gale  (5),  Doe  v.  Pairatt  (6),  and  Doe  v. 
Tucker  (7).)  Upon  the  point  of  the  sons  taking  as  joint  tenants 
or  as  tenants  in  common,  be  cited  Phillips  v.  Phillips  (8)  and 
Lord  Bindon  v.  The  Earl  of  Suffolk  (9). 

Bolt  and  Stevens^  for  T.  P.  Cleghorn,  the  surviving  son,  and 
in  support  of  the  decision  of  the  Master  op  the  Eolls,  contendeil, 
that  the  Court  would  fasten  on  the  gift  to  the  trustees  in  fee,  in 
order  to  construe  the  amount  of  beneficial  interest  intended  to  l>e 

(1)  8  T.  E.  597.  (5)  2  Ves.  Sen.  48. 

(2)  3  Man.  &  G.  92 ;  3  Scott,  N.  E.  (6)  3  B.  &  Ad.  469. 
409.                                                                    (7)  Id.  473. 

(3)  2  Ch.  Ca.  124.  (8)  1  Eq.  Cae.  Abr.  292. 

(4)  Cowp.  657.  (9)  1  P.  Wm8.  96. 
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given  to  the  cestui  que  trusts ;  that  the  point   now  raised  was       Moobv 
decided  in  the  case  of  Cliallenger  v.  Slieppard,  which  decision  was     olbohobw. 
deliberately  recognised  and  followed  in  Knight  v.  Selby. 

Pitman  appeared  for  the  trustees. 

Schomberg,  in  reply. 

The  Lord  Chancellob  : 

The  testator  in  this  case  begins  his  will  by  directing  that  his 
debts  shall  be  paid,  but  he  does  not  refer  to  any  particular  fund 
for  doing  this ;  he  then  gives  certain  portions  of  land  to  trustees 
for  the  use  and  benefit  of  his  natural  boys,  describing  them,  the 
rents,  issues,  and  profits  to  be  paid  for  the  maintenance  and 
education  of  these  children,  or  the  survivor  or  survivors  of  them, 
share  and  share  alike.  Now,  two  out  of  the  three  being  dead,  the 
heir-at-law  comes  here  claiming  a  resulting  trust  of  two  thirds, 
saying  that  the  shares  of  the  children  dying  were  undisposed  of. 
The  survivor,  however,  says,  that  a  fee-simple  interest  was  given 
by  the  will,  and  that,  under  any  circumstances,  the  heir  has  no 
claim.  In  the  view  which  I  take  of  the  case,  the  observations  of 
the  Master  of  the  Bolls  as  to  the  taking  of  the  boys  inter  se  are 
not  material.  It  is  fortunate  when  the  rules  of  the  Court  enable 
the  intention  of  a  testator  to  be  carried  into  effect.  It  is  quite 
clear  here  that  he  intended  his  boys  to  take  all  which  he  gave  to 
the  trustees.  Another  reason  for  the  gift  of  the  fee  to  the  trustees 
has,  however,  been  alleged,  namely,  for  the  payment  of  debts,  but 
it  nowhere  appears  that  the  testator  contemplated  his  debts  being 
paid  out  of  his  real  estate;  the  expressions  he  uses  lead  to  an 
opposite  *conclusion.  The  other  parts  of  the  will  are  unimportant  [  '692  ] 
as  to  the  heir-at-law,  where  the  testator  gives  a  previous  estate  for 
life ;  but  it  appears  that  when  he  does  so,  he  does  so  carefully. 
The  case  comes  then  nakedly  to  the  question  where  a  testator  gives 
to  trustees  an  estate  in  fee  for  the  use  of  others,  whether  those 
others  do  not  take  an  estate  in  fee.  If  I  had  to  decide  the  point 
in  the  absence  of  authority,  I  should  have  little  difficulty  in  finding 
out  what  the  testator  meant,  but  I  am  not  obliged  to  do  this,  for 
I  entertain  no  doubt  that  the  point  was  decided  in  Challenger  v. 
Sheppard,  and  that  the  decision  was  confirmed  and  acted  upon  in 
Knight  v.  Selby.  Marginal  notes  are  not  always  to  be  trusted,  but 
they  become  important  in  cases  where  no  reasons  for  the  judgment 
are  assigned,  as  in  Challenger  v.  Sheppard.     The  learned  reporter, 

11— 
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MooBE       in  the  marginal  note  to  that  case,  says,  ''  Where  an  estate  in  fee  is 
OLBaHOBK.    devised  to  trustees,  in  trast  for  A.  B.,  without  any  limitation  of  the 
estate  to  the  cestui  que  trust,  the  latter  takes  the  beneficial  interest 
in  fee."     Serjeant  Best  argues,  on  one  side,  that  the  devisee  took 
an  estate   in  fee  in  the  premises  devised  by  the  testator's  will. 
Gibbs  argues,  on  the  other  side,  that  the  devisee  took  only  an  estate 
for  life,  because  no  words  of  inheritance  were  added  to  the  devise 
to  him;  that  the  argument  of  the  plaintiff  that  the  beneficial 
interest  that  the  devisee  takes  is  co-extensive  with  the  legal  interest 
devised  to  the  trustees  was  untenable,  because  it  tends  to  show  that 
in  all  cases  where  an  estate  is  given  to  trustees  and  their  heirs  in 
trust,  the  cestui  que  trust  must  take  a  fee.    All  this  proves  that 
the  point  now  in  question  was  raised  and  discussed.     Of  course 
where  anything  in  the  will  shows  that  it  is  not  the  intention  of  the 
testator  that  the  party  is  to  take  the  whole  beneficial  interest,  the 
rule  does  not  apply ;  but  what  can  be  clearer  than  the  intention  in 
favour  of  the  devisee  in  the  present  instance,  where  the  gift  is 
''  for  the  use  and  benefit  "  of  the  cestui  que  trust  ?    The  argument, 
then,  in  Challenger  v.  Sheppard  shows  what  the  point  decided  really 
was,  and  that  it  was  as  stated  in  the  marginal  note.     But  it  is  not 
necessary  to  rest  on  this,  for  in  Knight  v.  SeWy  the  case  came  on 
again,  and  Challenger  v.  Sheppard  was  cited ;  and  Chief  Justice 
TiNDAL  says,  *'  This  case  cannot  be   distinguished  from   that  of 
Challenger  v.  Slieppard  (i),  where  it  was  held,  that  where  an  estate 
in   fee  is  devised  to   trustees,   in   trust  for  A.   B.,  without  any 
limitation  of  the  estate  to  the  cestui  que  trust,  the  latter  takes  the 
beneficial  interest  in  fee  "(2),  these  being  the  very  words  of  the 
marginal  note  in  Challenger  v.  Sheppard.     Thus,  then,  the  Judges 
have  that  case  cited,  concur  in  the  decision,  and  act  upon  it.     No 
rule  can  be,  therefore,  better  established  than  this  is.     It  cannot 
be  contended    that  the    same    question    does  not    arise   in  the 
present  case. 

S chamber g : 
In  Challenger  v.  Sheppard,  the  trust  was  to  permit  A.  B.  to  enjoy 
the  whole. 

(1)  8  T.  R.  697.  in  fee  is  devised  to  trustees,    upon 

(2)  3  Scott,  N.  R.  417.  The  parallel  trust,  after  a  certain  event,  to  permit 
pasitage  in  3  Man.  &  G.  98,  is  as  and  suffer  A.  B.  to  enter  and  enjoy 
follows  :  **  This  case  cannot,  I  think,  the  whole,  without  any  other  limita- 
be  distinguished  from  Challenger  v.  tion  as  to  the  interest  of  A,  B.,  A-  B. 
Sheppardy  where  it  must  be  taken  to  takes  the  beneficial  interest  in  fee.** 
have  been  held,  that  where  an  estate 
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The  Lord  Chancellob  : 

This  means  the  whole  of  the  thing  given,  not  the  whole  of  the 
interest ;  the  w  ord  "  whole "  describes  the  property,  not  the 
interest.  The  present  is  a  clear  case,  and  the  decision  below  was 
right.     The  appeal  must  therefore  be  dismissed. 


MOOBB 

9. 

Cleohobh. 


BATEMAN  v.  HOTCHKIN  (I). 

(10  Beav.  426—435 ;  S.  C.  16  L.  J.  Ch.  514 ;   11  Jur.  809.) 

A  testator  devised  his  real  estate  in  strict  settlement,  subject  to  a  term  of 
2,000  years,  limited  to  trustees  for  raising  5007.  a  year,  and  accumulating  it 
as  a  sinking  fund  for  payment  of  his  mortgage  debts,  &c.  to  a  considerable 
amount :  Held  that  the  trust,  though  unlimited  in  its  duration,  was  valid. 

The  general  rule  that  specific  legatees  of  personal  estate,  and  devisees  of 
real  estate  shall  contribute  rateably  where  contribution  is  required  for  pay- 
ment of  debts  may  be  excluded  by  the  testator's  express  direction  that  the 
personal  estate  is  to  exonerate  the  real  estate. 

Thomas  Hotchkin,  by  his  will,  dated  in  1848,  directed  that  all 
his  just  debts,  foneral,  and  testamentary  expenses  should,  in  the 
first  place,  be  fully  paid  and  discharged  out  of  his  personal  estate, 
exclusive  of  leasehold  tenements,  if  the  same  should  be  sufficient 
for  that  purpose;  and  if  not,  then  he  thereby  charged  his  real 
estate  with  such  deficiency,  and  directed  the  same  to  be  raised 
under  the  term  of  2,000  years  thereinafter  created  for  that  purpose. 
He  then  gave  and  bequeathed  to  his  son  Thomas  Henry  Stafford 
Hotchkin  all  the  furniture  and  other  things  in  his  will  described, 
which,  at  the  time  of  his  decease,  should  be  in  or  about  his 
dwelling-houses. 

After  further  bequeathing  as  therein  mentioned,  he  devised  his 
manors,  lands  and  real  estates,  including  settled  hereditaments, 
to  the  intent  therein  mentioned :  To  the  use  of  trustees,  their 
executors,  administrators  and  assigns,  for  the  term  of  2,000  years, 
to  be  computed  from  the  day  of  his  decease,  upon  trust,  by 
mortgage,  sale  or  other  disposition  of  the  said  hereditaments,  or 
any  competent  part  thereof,  for  all  or  any  part  of  the  *term,  to 
raise  such  sum  of  money  as  should  be  sufficient  to  make  up  the 
deficiency,  if  any,  of  his  personal  estate,  except  leasehold  tene- 
ments, for  payment  of  his  debts,  other  than  debts  on  mortgage, 
and  also,  by  like  ways  and  means,  to  raise  and  pay  the  several 
sums  therein  mentioned.  And  upon  further  trusts,  out  of  the 
rents  and  profits  of  the  devised    estates    (after  answering  the 

(1)  Tewart  v.  Lawaon  (1874)  L.  E.  18  Eq.  490;  Norton  y.  Johnstone  (1885)  30 
Ch.  D.  649,  55  L.  J.  Ch.  222. 


1847. 
July  14,  26. 

Holls  Court* 

Lord 

Lanodalb 

M.R. 

[  10  Beay. 
426] 


[  ^427  ] 
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Batsman  purposes  before  provided),  to  pay  and  keep  down  all  interest  on 
HoTOHKiv.  mortgage  debts ;  and  subject  as  aforesaid,  that  the  trustees  should 
yearly,  until  a  sufficient  fund  should  be  raised  to  pay  and  discharge 
the  mortgage  debts,  by  and  out  of  the  residue  of  the  rents  and 
profits  of  the  devised  estates,  raise  and  set  apart  the  clear  yearly 
sum  of  5001.  sterling,  as  a  sinking  fund  for  the  discharge  of  the 
mortgages,  and  should,  in  the  month  of  July  in  each  year,  lay  out 
the  said  yearly  sum  or  sinking  fund  of  5002.,  in  the  purchase  of 
stock,  or  at  interest  on  Government  or  real  securities,  and,  from 
time  to  time,  alter  or  vary  such  securities  when  expedient.  And 
he  directed,  that  the  dividends,  interest,  and  annual  produce  of  the 
stocks  or  funds  to  be,  from  time  to  time,  produced  by  such  invest- 
ments, and  the  resulting  income  thereof,  should  be  again,  from 
time  to  time,  laid  out,  so  as  to  form  a  fund  accumulating  at 
compound  interest.  And  as  to  the  monies  to  be  raised  and 
produced  by  such  investments,  he  directed  the  trustees  to  stand 
possessed  thereof,  upon  trust  to  convert  the  same  into  money,  and 
with  the  proceeds  thereof,  to  pay  off  and  discharge  the  mortgages. 

Provided  always,  that  it  should  be  lawful  for  the  trustees  to  pay 
off  any  of  the  mortgages,  when  a  sufficient  fund  should  be  raised, 
without  waiting  for  the  termination  of  the  period  of  accumulation. 
[  428  ]  And  he  directed,  that  so  much  of  the  rents  of  the  estates  as 

should  not  be  wanted  for  all  the  purposes  aforesaid,  should  be  paid  to 
or  received  by  the  person  for  the  time  being  entitled  to  the  estates 
comprised  in  the  term  in  remainder  immediately  expectant  thereon. 
And  there  was  a  proviso,  that  when  the  said  trusts  should  be  per- 
formed or  become  unnecessary  or  incapable  of  taking  effect,  the 
term  of  2,000  years  should  cease  and  determine. 

Subject  to  the  term,  the  testator  devised  the  estates  therein 
comprised  to  his  son  for  life,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  his  grandson  Thomas 
for  life,  with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  to  the  first  and  other  sons  of  the  body  of  his  grandson 
Thomas  in  tail  male,  with  other  remainders  over. 

The  testator  bequeathed  his  leasehold  estates  to  his  trustees,  for 
his  interest  therein,  upoii  and  for  such  trusts,  intents,  and  parposes 
as  would  best  or  nearest  correspond  with  the  uses  and  limitations 
before  declared  concerning  his  real  estate  before  devised. 

The  testator  bequeathed  a  number  of  different  chattels  to  his  son 
specifically. 

The  testator  died  in  June,  1848,  at  which  time  his  debts  were 
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stated  to  amount  to  72,000/.,  and  they  had  been  since  increased.     Batbmak  ■ 
The  personal  estate  not  specifically  bequeathed  was  wholly  inade*     hotohkin. 
quate  to  pay  the  testator's  debts.    In  November,  1844,  this  suit 
was  instituted  by  the  trustees  for  the  administration  of  the  estate. 

Mr.  Kinderaley  and  Mr,  Prior,  for  the  plaintiffs,  stated  the 

Mr.  Turner  and  Mr.  Rogers,  for  the  testator's  only  son,  who       I  429  ] 
was  tenant  for  life,  raised  two  points: 

First.  The  trust  of  the  term  of  2,000  years  for  raising  and 
accumulating  500Z.  a  year  for  payment  of  the  mortgage  debts  is 
void  for  remoteness,  or  as  tending  to  a  perpetuity.  The  period 
during  which  this  accumulation  is  to  last  is  wholly  indefinite ;  and, 
if  valid,  it  might  last  for  centuries.  In  the  present  case,  according 
to  the  calculations  made,  it  would  take  58  years  at  compound 
interest,  and  150  at  simple  interest,  to  pay  off  the  mortgages  and 
complete  the  trust.  The  consequence  of  sanctioning  such  a  trust 
will  be  to  allow  an  estate  to  be  fettered  with  a  discretionary  trust 
for  an  unlimited  period,  which,  since  the  term  is  prior  to  the  estate 
of  the  tenant  in  tail,  could  not  be  barred  by  him  (i).  A  trust  to 
pay  debts  out  of  the  rents  and  profits  of  an  estate  is  valid,  because 
it  charges  the  corpus  of  the  estate ;  and,  in  order  to  perform  the 
trust,  the  Court  would  direct  a  sale,  but  here  there  is  no  such 
power;  and  the  tenant  for  life  and  the  tenant  in  tail  together, 
could  not  compel  a  sale  of  the  estate  to  discharge  the  mortgages. 

[They  cited  Lord  Southampton  v.  The  Marquis  of  Hertford  (2) , 
Marshall  v.  HoUoway  (8).] 

Secondly.  The  real  estate  ought  to  be  applied  in   payment  of       [^30] 
the  testator's  debts  prior  to  the  specific  legacies;  in  other  words, 
the  real  estate  is  primarily  liable.     On  this  point  [Tombs  v.  Roch  (4), 
Spong  V.  Spong  (6),    Young  v.  Hassard  (6),  and  other  cases,  were 
cited]. 

Mr.  Teed,  Mr.  Hodgson,  and   Mr.  James   Campbell,  for  the 
children  of  the  tenant  for  life: 

First.  The  trusts  of  the  term  of  2,000  years  are  perfectly  valid. 
They  amount  to  a  mere  severance  of  two  portions  of  the  estate :  a 

(1)  See  Case  v.  Drosier,  44  R.  R.  363  (4)  70  R.  R.  293  (2  Coll.  490). 

(2  Keen,  764 ;  5  My.  &  Cr.  246),  (o)  32  R.  R.  16  (3  Bligh,  N.  S.  84). 

(2)  13  R.  R.  18  ^2  V.  &  B.  54).  (6)  58  R.  R.  335  (1  Dr.  &  War.  638). 

(3)  19  R.  R.  94  (2  Swanst.  432). 
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Bateman     sum  of  600Z.  a  year  charged  on  the  estate  during  a  term,  being 

HoTCHKiN.    given  for  the  benefit  of  one   set  of  persons  absolutely,  and  the 

remainder  of   the  estate   settled  in  strict  settlement.      [On  this 

point  they  cited  Bacon  v.  Proctor  (i).] 

[  *3i  ]  The  39  &  40  Geo.  III.  c.  99,  s.  2,  expressly  provides,  '*  that 

r  •432  ]       nothing  in  that  Act  contained  shall  extend  to  any  *provi8ion  for 

payment  of  debts  of  any  grantor,  settlor,  or  devisor,  or  other  person 

or  persons." 

Secondly,  the  debts  are  a  primary  charge  on  the  personal  estate 
specifically  bequeathed,  for  the  testator  expressly  directs,  that  bis 
just  debts  &c.  "  should,  in  the  first  place,  be  fully  paid  and  dis- 
charged out  of  his  personal  estate,  exclusive  of  his  leasehold 
tenements,  if  the  same  should  be  sufficient  for  that  purpose." 
Property  is  not  the  less  personal  estate,  because  it  is  specifically 
bequeathed. 

Mr,  Nevinsortf  Mr.  Terrell,  and  Mr,  R,  Moore,  for  other  parties. 

Mr.  Turner,  in  reply. 

The  Masteb  of  the  Eolls  reserved  judgment. 

July  26.       The  Mastbb  of  the  Bolls  : 

For  the  testator's  eldest  son,  who  is  the  tenant  for  life  of  the 
estates  subject  to  the  term  of  2,000  years,  and  who  is  also  specific 
legatee  of  the  furniture  and  other  things  in  or  about  the  testator's 
dwelling-house,  it  is  contended  : 

First.  That  the  trust  for  raising  and  accumulating  a  sinking 
fund  for  payment  of  the  mortgages  is  void  for  remoteness,  or  as 
tending  to  a  perpetuity,  and, 
[  ^33  ]  Secondly.  That  the  specific  legacies  ought  to  be  exonerated  from 

the  payment  of  the  testator's  debts. 

With  regard  to  the  term  and  the  trust  for  accumulation,  it  may 
be  observed, 

First.  That  the  debts,  for  the  payment  of  which  the  accumulation 
is  directed,  are  mortgages  either  existing  at  the  testator's  death,  or 
made  pursuant  to  his  will ;  charges  on  the  estate  of  an  amount 
ascertained  or  to  be  ascertained  in  the  execution  of  valid  trusts. 

Secondly.   That  the  amount  compared  with   the  rents   of   the 
property  comprised  in  the  term  is  so  great,  that  the  accumulation 
of  rent,  managed  as  the  testator  has  directed,  would  not  be  sufficient 
(1)  23  RE.  177  (T.  &  R.  31). 
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to  pay  the  mortgages  till  after  the  lapse  of  very  many  years,  too     Batkmax 
long  if  considered  as  an  absolute  term  for  accumulation.  Hotohkin. 

Thirdly.  That  the  mode  in  which  the  testator  has  limited  the 
estate,  subject  to  the  term,  is  not  liable  to  any  objection.  The 
first  tenant  in  tail  attaining  twenty-one  years  of  age  may  acquire 
absolute  dominion  over  the  estate,  subject  to  the  mortgages. 

Fourthly.  That  on  that  event  taking  place,  the  trustees  of  the 
term  will  become  trustees  for  the  owner  of  the  estate,  who  may 
deal  with  the  term  and  with  the  estate  at  his  own  discretion,  subject 
only  to  the  mortgages.  Without  the  consent  of  the  owner  of  the 
estate,  the  trust  for  accumulation  cannot  continue  beyond  the  time 
during  which  the  law  permits  a  suspension  of  full  power  over  the 
estate.  The  period  during  which  the  attainment  of  full  power  over 
the  estate  is  suspended  is  permitted  *by  law  ;  and  the  accumula-  L  *^^^  J 
tion,  except  at  the  will  of  the  owner,  can  continue  only  during  that 
lawful  suspension :  and  considering  this  case  to  be  within  the  excep- 
tions of  the  statute,  it  does  not  appear  that  I  can  hold  the  term  and 
the  trust  for  accumulation  to  be  void  for  remoteness. 

I  think  this  a  very  improvident  and  indiscreet  mode  of  raising 
money  for  the  payment  of  debts,  but  it  does  not  appear  to  me  to  be 
unlawful.  The  inconvenience  of  it  may,  perhaps,  be  mitigated,  by 
the  exercise  of  the  discretionary  power  of  the  trustees,  to  apply  any 
portion  of  the  accumulated  fund  in  satisfaction  of  mortgages,  before 
the  accumulated  fund  is  sufficient  to  pay  all,  or  by  the  exercise  of 
the  power,  which  the  mortgagees  have,  to  enforce  payment  of  their 
mortgages  or  foreclose  the  estate,  without  regard  to  the  trust  for 
accumulation. 

With  respect  to  the  second  point,  I  consider  it  to  be  settled,  that 
if  there  be  specific  devises  and  specific  legacies,  and  a  deficiency  of 
general  assets  to  pay  debts,  the  specific  gifts,  whether  real  or  per- 
sonal, must  be  made  to  contribute  rateably  to  the  deficiency ;  and, 
as  between  different  objects  of  his  bounty  or  different  purposes 
intended  to  be  answered  by  his  will,  the  testator  may  exonerate 
his  personal  estate  from  the  charge  of  his  debts.  But  the  present 
case  depends  on  the  peculiar  expressions  used  in  the  will,  and  the 
construction  which  ought  to  be  put  upon  them.  Now,  the  testator 
directs,  that  all  his  debts  and  funeral  and  testamentary  expenses 
flhall,  in  the  first  place,  be  fully  paid  out  of  his  personal  estate 
(exclusive  of  leasehold  tenements),  if  the  same  shall  be  sufficient, 
and,  if  not,  then  he  charges  his  real  estate  with  such  deficiency, 
and  directs  the  same  to  be  raised  under  the  term  of  2,000  years. 
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He  then  gives  specific  legacies  to  his  son,  ^and  afterwards,  in 
declaring  the  trusts  of  the  2,000  years'  term,  he  directs  his  trustees 
to  raise  such  a  sum  of  money  as  shall  be  sufficient  to  make  up  the 
deficiency,  if  any,  of  his  personal  estate  (except  leasehold  tenements) 
for  payment  of  his  debts,  other  than  debts  on  mortgage.  It  is  so 
explicitly  directed,  that  the  debts  are  to  be  paid  out  of  personal 
estate  (exclusive  of  leaseholds),  and  that  the  deficiency,  if  any,  is  to 
be  paid  by  means  of  the  term,  that  it  does  not  appear  to  me  prac- 
ticable, to  put  upon  the  words,  expressing  the  direction,  the 
construction,  that  the  testator  intended,  with  the  leasehold  tene- 
ments, to  exclude  the  personal  estate  specifically  bequeathed,  and 
though  I  am  afraid  that  that  which  may  or  would  have  been  the 
real  intention  of  the  testator,  if  he  had  well  considered  what  he  was 
doing,  may  be  defeated,  I  think  that  he  has,  by  the  words  he  has 
used,  not  only  directed  payment  out  of  his  personal  estate,  but 
excluded  the  general  rule  as  to  contribution  to  be  made  by  specific 
devises  and  specific  legacies. 


1847. 

July  21,  22, 

,28,  28. 

BolU  CouH, 

Loxd 
Lanodale, 

[444] 


EGG  V.  DEVEY. 

(10  Beav.  444—450;  S.  C.  16  L.  J.  Ch.  509;  11  Jur.  1023.) 

The  plaintiff  deliberately  and  with  full  notice,  accepted  the  benefits  under 
his  mother*8  will,  which  *'  prohibited  **  him  from  setting  up  any  claim,  on 
account  of  any  **  error,  irregularity,  or  impropriety"  in  the  execution  of 
the  trusts  of  her  father's  will :  Held,  that  he  could  not  maintain  a  suit 
against  the  executor  of  the  father's  will,  to  make  him  accountable  for  the 
profits  made  by  the  employment  of  part  of  the  trust  funds  in  his  business. 

In  1793,  the  first  testator  John  Daniel  Salamon  died,  having  by 
his  will  given  600Z.  and  one  fourth  of  the  residue  to  his  daughter 
Mrs.  Egg  for  life,  with  remainder  to  her  children  living  at  her 
death,  of  whom  the  plaintiff  was  one. 

John  Salamon  was  the  acting  executor,  and  between  the  years 
1811  and  1818,  he  sold  out  part  of  the  trust  funds,  and  employed 
the  produce  of  the  sale  in  his  business. 

The  plaintiff,  one  of  the  children  of  Mrs.  Egg,  became  aware  of 
this  misapplication,  at  least  in  1884,  but  took  no  steps  to  obtain 
redress. 

John  Salamon  the  executor  died  in  1840,  having  bequeathed  a 
legacy  of  100/.  only  to  the  plaintiff,  his  nephew,  who  being  thus 
disappointed  in  his  expectations,  complained  of  the  breach  of  trust 
committed  by  the  executor,  and  threatened  to  take  proceedings  to 
make  his  estate  liable. 
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Mrs.  Egg,  his  mother,  who  was  then  living,  had  made  her  will,         Eoo 
by  which  she  had  left  her  residuary  estate  to  the  plaintiff  and  his       devbt. 
brother,  and  she,  hearing  of  the  claims  and  threats  of  the  plaintiff, 
her  son,  made  a  codicil  to  her  will,  dated  the  17th  of  May,  1842, 
which  was  as  follows  :  ''  This  is  a  codicil  to  my  will.     I  declare  my 
full  approbation  of  the  manner  in  which  the  trusts  of  my  late  father 
John  Daniel  Salamon,  have  been  executed,  *and  I  prohibit  every       [  *iib  ] 
person  entitled  to  any  benefit  under  my  will,  from  setting  up  any 
claim  on  account  of  any  error,  irregularity,  or  impropriety  in  the 
execution  of  the  above  mentioned  trusts,  or  in  any  way  relating 
thereto ;  and  I  authorise  and  direct  the  executors  and  trustees  of 
my  will,  for  the  time  being,  to  give,  and  from  every  person  entitled 
as  aforesaid  to  require,  every  such  release  and  discharge  as  they 
shall  think  proper  or  expedient,  for  fully  effecting  the  objects  of  the 
above  declaration  and  prohibition." 

Mrs.  Egg  died  in  November,  1848.  The  plaintiff  was  dissatisfied 
with  the  provision  made  for  him,  and  a  correspondence,  respecting 
his  claims  and  rights,  took  place  between  him  and  her  executors, 
who  were  also  executors  of  John  Salamon.  A  letter,  written  by  the 
plaintiff  to  the  executors  on  the  5th  of  August,  1844,  contained 
this  passage.  ''  At  present  I  am  not  inclined  to  accept  my  grand- 
father's legacy,  but  as  you  offer  to  pay  me  now  my  mother's  legacy, 
no  doubt  you  are  aware  her  codicil  is  mere  waste  paper,  therefore  you 
cannot  claim  a  receipt  with  unlawful  conditions  annexed ;  but,  to 
save  us  all  trouble,  perhaps  you  will  send  me  a  copy  of  the  receipt 
you  will  require,  any  time  before  November  next,  as  I  can  then 
consult  my  legal  adviser." 

The  answer  of  the  defendant,  the  executor,  was  as  follows :  ''  I 
am  not  inclined  to  take  advantage  of  your  want  of  legal  knowledge, 
though  your  confident  tone  is  calculated  to  excite  such  an  inclina- 
tion. If  you  mean  to  consult  any  legal  adviser,  you  had  better  do 
it  now,  and  before  your  acceptance  of  your  mother's  legacy  has 
rendered  all  consulting  quite  useless.  Ask  him,  whether,  if  a 
codicil  to  a  will  directs  that  a  legatee  shall  release  an  actual  debt 
owing  to  the  legatee  by  some  ^other  person,  the  mere  acceptance  of  [  *446  ] 
the  legacy  would  not  effectually  bar  the  legatee's  right  to  the  debt. 
Then  ask,  whether  the  same  consequence  would  not  follow,  if  the 
codicil  directed  a  release  of  certain  claims  (I  mean  real  claims 
instead  of  a  debt),  and  then,  whether  the  legatee's  right  would  be 
at  all  strengthened  by  the  claims  being  merely  imaginary.  I  say 
nothing  about  the  respect  due  to  the  solemn  declaration  of  your 
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Ego  mother's  wish  on  this  subject.  I  am  willing  to  save  you  the  expense 
Dbvxt.  of  a  deed  of  release,  which  the  codicil  authorised  the  executors  to 
require,  and,  therefore,  you  will  not  at  present  be  required  to 
execute  such  a  deed.  The  codicil  gives  sufficient  power  to  require  a 
release,  at  any  time,  before  or  after  you  have  received  the  legacy ; 
but  if  not  required  before,  your  liability  to  pay  the  expense  of  it, 
would  not  be  so  clear  as  it  is  now.  You  will  be  required  to  sign  the 
common  printed  form  of  receipt  obtained  at  the  Stamp  Office,  for 
all  that  is  included  in  that,  and  a  common  receipt  for  any  thing 
more,  and  to  sign  a  statement  of  the  account  expressing  that  you 
have  examined  and  approve  of  it."  In  November,  1844,  the 
plaintiff  having  full  knowledge  of  his  rights,  and  of  the  effect  of 
accepting  the  gifts  under  his  mother's  will,  received  from  the 
defendants,  F.  N.  Devey  and  F.  W.  Devey  her  executors,  who  were 
also  executors  of  John  Salamon,  his  share  of  his  mother's  residuary 
estate ;  and  he  gave  a  legacy  receipt,  in  the  ordinary  form,  for  the 
same,  but  he  executed  no  release. 

Afterwards,  the  plaintiff  instituted  this  suit  for  an  account  of  the 
estate  of  the  first  testator  John  Daniel  Salamon,  and  (amongst 
other  special  relief)  sought  to  charge  the  estate  of  John  Salamon 
with  the  profits  made  in  his  trade  by  the  employment  of  the  first 
testator's  money  therein. 

[  **7  ]  Mr.  Turner  and  Mr.  J.  H.  Painter,  for  the  plaintiff: 

John  Salamon,  the  executor,  having  employed  the  testator's 
assets  in  his  business,  became  liable  to  account  for  the  profits 
made  thereby.  This  principle  is  now  clearly  established :  Docker 
V.  Somes  (i),  Wedderbui-n  v.  Wedderhurn  (2),  JViUett  v.  Blanford  (3). 

Secondly.  The  plaintiffs  right  is  not  defeated,  either  by  the 
codicil  to  his  mother's  will,  or  by  any  thing  which  has  since  taken 
place.  The  effect  of  the  codicil  is  not  to  create  a  condition,  but  to 
declare  a  mere  prohibition,  and  there  being  no  gift  over,  it  is 
insufficient  to  work  a  forfeiture.  It  is  in  terror  em,  similar  to  a 
prohibition  against  alienation  or  against  marriage  without  consent, 
and  is  unavailable.  If  it  really  amounted  to  a  condition  it  would 
be  void,  as  it  tends  to  oust  the  jurisdiction  of  the  Court,  and  to 
prevent  its  affording  relief  in  a  case  of  breach  of  trust. 

Thirdly.  No  delay  or  Inches  is  attributable  to  the  plaintiff;  he 
was  justified  in  not  filing  his  bill  until  after  the  death  of  the  tenant 

(1)  39  R.  B.  317  (2  My.  &  K.  655).    My.  &  Cr.  41). 

(2)  44  R.  B.  331  (2  Keen,  722 ;  4    (3)  58  R.  R.  61  (1  Hare,  253). 
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for  life,  Mehrtens  v.  Andrews  (i) ;  and  as  his  interest  was  contingent,         Boo 
he  might  have  lost  his  costs  by  applying  earlier  to  the  Court :  Hay       dbvbt. 
V.  Bowen  (2). 

Mr.  Kind-ersley  and  Mr.  Hallett,  for  the  principal  defendants, 
admitted  that  the  plaintiff  was  not  barred  by  the  lapse  of  time,  but 
contended  that  he  was  only  entitled  to  the  common  accounts  of  the 
estate.  They  insisted,  that  the  codicil  imposed  on  the  plaintiff  a 
binding  condition,  and  that  if  he  thought  fit  to  elect  to  take  *under  [  •^^s  ] 
the 'will,  the  condition  was  perfectly  effective  in  law:  Taylor  v. 
Popham  (3),  Vernon  v.  Bethell  (4),  Webb  v.  Webb  (5).  That  the 
plaintiff  having  deliberately  accepted  the  benefits  under  his  mother's 
will,  with  full  notice  of  the  consequences,  and  after  having  been 
advised  by  her  executors  not  to  accept  the  bequests  without  advice, 
was  bound  to  perform  the  condition,  and  could  not  now  renounce 
the  gift  coupled  with  the  condition :  Attorney-General  v.  Christ* 8 
Hospital  (6),  Messenger  v.  Andrews  (7). 

That  though  the  plaintiff  pretended  that  he  had  recently 
discovered  the  breach  of  trust,  yet  it  was  evident  that  he  had  had 
notice  of  it  before  1818,  when  he  was  clerk  to  John  Salamon  in  the 
business,  and  had  access  to  the  books,  in  which  it  appeared  ;  and 
that  it  was  clear  from  his  own  letters,  that  he  had  notice  in  1834, 
for  he  therein  expressly  complained  of  these  very  breaches  of  trust. 

That  though  the  plaintiff  had  executed  no  release,  still  he  was 
equally  bound  by  the  acceptance  of  the  benefits  under  his  mother's 
will,  evidenced  by  the  receipt  given  on  the  occasion. 

Mr.  Beavan,  for  the  defendant  Kose. 

Mr.  Turner,  in  reply. 

Knatchbull  v.  Feamhead  (s)  was  also  cited. 

The  Master  of  the  Bolls  :  [  ^^^  ] 

I  cannot  assume  that  the  plaintiff,  who  was  a  clerk  in  the  business, 
and  had,  probably,  access  to  the  books,  had,  therefore,  notice  of  the 
breach  of  trust  now  complained  of ;  but,  it  is  proved,  by  his  own 
letters,  that  he  had  notice  in  1834.  He  does  not  appear  to  have 
made  any  complaint,  during  the  life  of  John  Salamon.    After  his 

(1)  62  R.  E.  34  (3  Beav.  72).  (6)  32  E.  R.  302  (3  Br.  C.  C.  165 ; 

(2)  o9  R.  R.  577  (5  Beav.  610).  1  Riws.  &  My.  626). 

(3)  1  Br.  C.  C.  168.  (7)  28  R.  R.  156  (4  Ruas.  478). 

(4)  2  Eden,  110.  (8)  45  R.  R.  230  (3  My.  &  Or.  122). 
(6)  1  P.  Wma.  132. 
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Eoo         death,  he  diselbsad  his  views,  and  threatened  litigation,  and  this 
DEvEt.       appears  to  hav^'  induced  his  mother  to  make  this  codicil. 

Mrs.  Egg  died  in  November,  1848,  and  the  contents  of  her 
codicil  was  immediately  communicated  to  him.  The  executors 
could  only  get  complete  indemnity  through  this  Court,  and  they 
might,  at  the  expense  of  the  estate,  have  instituted  a  suit  for  that 
purpose ;  and  they  might  also  have  insisted  on  a  release  from  the 
plaintiff ;  but,  acting  for  the  benefit  of  the  estate,  and,  to  avoid  the 
expense,  they  refrained  from  doing  so.  If  ever  a  warning  were 
necessary  to  executors,  they  would  find  it  in  the  grateful  return 
made  by  this  plaintiff.  He  says,  ''  you  omitted  to  require  a  release 
from  me,  though  authorised  so  to  do  by  my  mother's  will,  and, 
therefore,  I  am  entitled  to  prosecute  this  claim  against  you,  though 
your  omission  was  to  save  me  expense.'* 

It  appears  that  the  plaintiff,  having  full  knowledge  of  the  codicil, 
and  of  the  effect  of  it,  having  been  desired  to  act  under  legal 
advice,  and  having  had  from  August  to  November,  for  the  purpose 
of  taking  that  advice,  deliberately,  in  November,  takes  the  money 
under  his  mother's  will,  and  signs  the  receipt  for  it.  The  question 
is  not  so  much,  whether  the  prohibition  itself  will  have  the  opera- 
tion of  barring  the  plaintiff,  but,  whether  the  receiving  the  benefits 
[  '450  ]  under  the  will,  knowing  the  *prohibition,  had  not  the  effect  of 
preventing  him  prosecuting  this  suit,  for  the  special  relief  which  he 
now  asks :  that  is,  whether  having  deliberately  accepted  the  money 
he  ought  not  to  be  considered  as  having  waived  that  part  of  the 
claim  which  he  endeavours  to  enforce  by  this  bill. 

He  may  be  entitled  to  the  common  accounts;  but  the  only 
question  is,  whether  he  is  to  have  any  special  directions.  I  will 
look  into  the  case. 

As  to  the  case  of  Wedderhtm  v.  Wedderburn,  which  has  been 
alluded  to,  I  think  the  practical  working  of  that  decree  is  enough 
to  make  any  prudent  man  startle. 

July  28.       The  Master  op  the  Bolls  : 

In  this  case,  I  have  considered  the  codicil  to  the  will  of  Mrs.  Egg,  and 
the  several  cases  cited,  and  also  the  case  of  Tattersall  v.  Howell  (i), 

(1)  2  Mer.  26,  where  a  bequest  was  Masteb  of  the  Bolls  decided  that 

made  of  interest  to  a  legatee  on  con-  the  condition  was  a  valid  conditioD  and 

dition  that  he  changes  the  coarse  of  capable  of  being  enforced,  and  directed 

life  he  has  too  long  followed  and  will  an  enquiry  whether  the  condition  bad 

give  up  all  his  low  company  and  fre-  been  complied  with. — 0.  A.  S. 
quenting  public-houses  entirely.    The 
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and  I  am  of  opinion  that  the  codicil  sufficiontly  •  expreases  a 
condition,  such  as  this  Court  will  give  effect  to.  I  think,  that 
the  plaintiff,  having  accepted  the  benefits  given  by  tbe  will  of  his 
mother,  is  bound  by  the  condition  thereby  imposed  on  him,  and 
is  not  entitled  to  make  any  claim  against  the  estate  of  John 
Salamon,  in  respect  of  his  employing  the  assets  of  John  Daniel 
Salamon  in  the  trade  he  carried  on  from  1811  to  1818. 

I  think  it  rights  therefore,  to  direct  the  common  accounts  to  be 
taken  of  the  estate  of  John  Daniel  Salamon,  and  I  must  dismiss, 
with  costs,  so  much  of  this  bill  as  seeks  for  the  special  accounts 
and  enquiries. 


Egg 

9. 

Devbt. 


0U8ELEY  V.   AN8TKUTHEK. 

(10  Beav.  453—463.) 

A  testator  devised  all  his  real  property  to  trustees,  upon  trust,  in  the 
first  place,  subject  to  the  payment  of  his  funeral  expenses,  of  any  debts, 
and  of  the  annuities  and  pecuniary  legacies  thereinafter  bequeathed,  for 
his  son  for  life,  with  remainders  over  in  strict  settlement.  And,  after 
giving  certain  annuities  and  legacies,  and  after  giving  his  furniture,  wines, 
and  stores  to  his  wife  for  life,  and  an  annuity  of  4402.,  out  of  his  real  and 
personal  estate,  he  bequeathed  to  his  sou  '*  all  his  personal  property,  after 
his  mother's  decease,  except "  some  plate :  Held,  that  the  personal  estate 
was  not  exonerated  from  the  payment  of  the  debts,  &c. 

A  testator,  after  reciting  inaccurately,  that  his  wife  was  entitled  for  life 
to  39,000/.  settled  on  his  marriage,  which  he  stated  would,  at  4  per  cent., 
yield  1,560/.,  directed  his  trustees  to  add  an  annuity  of  440/.  to  raise  his 
wife's  jointure  to  2,000/. :  Held,  that  the  widow  was  entitled  to  have  her 
annuity  made  up  to  2,000/.  at  all  events  (1). 

A.  B.  invested  a  sum  of  money,  which  was  subject  to  the  trusts  of  his 
marriage  settlement,  in  the  purchase  of  a  real  estate,  and  he  added  a  sum 
of  500/.  of  his  own :  Held,  under  the  circumstances,  that  he  had  devoted 
this  sum  to  the  trusts  of  the  settlement  for  the  benefit  of  the  parties 
entitled  thereunder. 

A  library  of  books  held  to  pass,  upon  a  general  intention  that  the 
testator's  house  should  not  be  dismantled,  but  kept  up  for  his  family. 

Several    points  arose  in   this   case,   but   it   is   thought    more 
convenient  to  report  them  separately. 
The  case  was  argued  by, 

Mr.  Kinder sley  and  Mr.  Sidebottom,  for  the  plaintiff,  Sir  F.  A. 
Gore  Ouseley. 

Mr.  Tinney  and  Mr.  Walpole,  for  the  widow. 

Mr.  Turner  and  Mr.  Rasch,  for  the  daughters. 

Mr.  Kyle,  for  the  trustees. 

(1)  See  ante,  p.  121. 


1847. 
Marehb,e,9, 

Bolli  OmH, 

Lord 

Lanodale, 

M.R. 

[453] 
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OusBLET  Mr.  Kindersley,  in  reply. 

r. 
Anbtbu- 
THEB.  The   material    circumetances,   as   to   the  first    point,   were  as 

follows : 

The  testator,  Sir  Gore  Ouseley,  Bart.,  by  his  will  without  date, 
expressed  himself  as  follows :  '*  I  give  and  devise  all  my  real 
property  to  the  use  of  Sir  Kalph  Anstruther  and  Sir  Walter  E. 
Farquhar,  their  heirs  and  assigns,  upon  the  trusts  following, 
namely,  upon  trust,  in  the  first  place,  subject  to  the  payment  of 
my  funeral  expenses,  of  any  debts  unpaid  at  the  time  of  my  death, 
of  my  beloved  wife's  jointure,  as  hereinafter  specified,  and  the 
annuities  and  pecuniary  legacies  hereinafter  bequeathed,  in  trust 
for  my  beloved  son  Frederick  Arthur  Gore  Ouseley  and  his  assigns 
during  his  life,  without  impeachment  of  waste ;  and  after  his 
[  *^6^  ]  decease,  *in  trust  for  the  first  son  and  his  male  issue  of  the  said 
Frederick  Arthur  Gore ;  and  in  default  of  issue  male  of  the  said 
first  son,  in  trust  for  the  next  and  every  other  son  successively, 
according  to  seniority  of  birth  of  the  said  Frederick  Arthur  Gore, 
and  the  heirs  male  of  the  body  of  each  son  in  strict  entail ;  (unless 
my  said  trustees  to  this  will,  seeing  that  several  large  debts  to  me 
owing,  and  amounting  to  upwards  of  1OO,OQ0{.,  still  remain  unpaid, 
they,  with  the  consent  of  my  said  son  Frederick  Arthur  Gore,  cut 
off  such  entail  to  disembarrass  him  from  the  expense  of  so  large  an 
establishment  as  the  house  and  grounds  at  Hall  Bam  Park  require, 
sell  the  estate  belonging  to  me  in  Buckinghamshire,  and  reinvest 
the  amount  of  such  sale  in  purchase  of  land  elsewhere,  with  a 
smaller  house ;  such  land  when  purchased  to  be  equally  strictly 
entailed  as  the  Hall  Barn  Park  estate).*'  "Failing  such  issue," 
the  testator  devised  the  estate  in  manner  therein  mentioned. 

He  then  bequeathed  some  legacies  and  annuities,  and  directed 
440Z.  a  year  to  be  paid  to  his  wife,  from  his  real  and  personal 
estate  (i),  and  he  proceeded  in  the  following  words ;  "  I  further 
direct  and  wish  my  beloved  wife  to  consider  Hall  Barn  Park  house, 
garden,  furniture,  and  the  wines  and  stores  in  it  as  appropriated 
for  her  own  use,  for  her  life  or  until  she  may  choose  to  resign  it  to 
my  son  Frederick  Arthur  Gore,  free  of  all  rent  or  hire,  so  as  to 
make  her  income  of  2,000Z.  more  consonant  to  my  tender  affection 
for  her,  and  more  suitable  to  her  wants  and  those  of  our  dear 
children.  I  give  and  bequeath  to  my  beloved  son  Frederick  Arthur 
Gore  all  my  personal  property  for  his  absolute  use  after  his  mother^s 
(1)  The  clause  is  stated,  post^  p.  178. 
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decease ;  except  the  gold  enamelled  plate,  presented  to  me  by  his  late 
Majesty  Fateh  Ali  Shah,  King  of  Persia,"*  &c.,  which  he  directed 
should  be  an  heir-loom.     He  appointed  the  trustees  his  executors. 

Under  this  disposition,  it  was  contended  by  the  son,  that  the 
testator  had  given  him  the  personal  estate,  exonerated  from  the 
payment  of  his  debts,  legacies,  annuities,  funeral,  and  testamentary 
expenses,  which  were  a  primary  charge  on  the  real  estate. 

On  this  point  the  following  [among  other]  authorities  were  referred 
to :  Blount  v.  Hipkins  (l),  Greene  v.  Greene  (2),  Micheli  v.  Michell  (3), 
Driver  v.  Ferrand{4),  Jones  v.  Bruce  {5),  Tower  v.  Lord  Zioi«(6), 
Bootle  V.  BlundM  (7),  Irvin  v.  Ironmonger  (s),  Boughto7i  v.  James  (9). 

Thb  Master  of  the  Bolls  : 

I  do  not  think  you  can  collect  from  this  will,  any  thing  like  an 
intention  that  the  personal  estate  should  be  exonerated.  The 
testator  devises  his  real  property  to  his  trustees,  upon  trust,  in  the 
first  place,  subject  to  the  payment  of  any  debts,  and  the  annuities, 
and  pecuniary  legacies.  This  is  not  like  a  devise  of  real  estates 
upon  trust,  to  sell  and  make  such  payments,  followed  by  a  specific 
gift  of  all  the  personal  estate.  It  is  a  devise  subject  to  these  debts, 
which,  before  the  Act,  would  merely  have  thrown  upon  the  real 
estate  a  burthen  which  would  otherwise  have  fallen  on  the  personal 
estate  only. 

Then  follows  a  bequest  of  '*  all  his  personal  estate,"  except  the 
gold  plate,  after  the  death  of  the  widow.  What  did  he  mean  by 
**  all  his  personal  estate  ?  "  He  clearly  did  not  mean  every  thing 
with  the  exception  only  of  the  plate,  for  he  must  have  had  regard 
to  what  he  had  already  given  to  his  wife,  and  amongst  other 
things,  to  her  annuity,  which,  under  some  circumstances,  might 
have  exhausted  the  principal  part  of  his  personal  estate. 

If  any  ambiguity  exists,  the  Court  must  look  at  the  intention  to 
be  collected  from  -the  other  parts  of  the  will,  and  my  present 
impression  is,  that  he  did  not  intend  to  exonerate  his  personal 
estate  from  his  debts,  so  as  to  charge  them  exclusively  on  the  real 
estate.  However,  I  will  look  at  the  authorities  cited,  and  if  I  alter 
my  opinion  I  will  express  it. 


(1)  40  R.  E.  74  (7  Sim.  43). 

(2)  20  R.  R.  284  (4  Madd.  148). 

(3)  21  R.  R.  280  (5  Madd.  69). 

(4)  32  R.  R.  315  (1  Ru88.  &  My. 
681). 

(6)  54R.  R.  347(llSim.  221). 

R.B. — VOL.  LXXVI. 


(6)  IIR.  R.  169(18Ve8.  132). 

(7)  15  R.  R.  93  (1  Mer.  193). 

(8)  34  R.  R.   156  (2  Russ.  &  My. 
531). 

(9)  1  Coll.  26.     On  appeal,  see  73 
R.  R.  116(1H.L.  0.406). 

12 
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THEB. 
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OUSKLET 

V. 

A198TBU- 

THEB. 

March  9. 


The  Master  of  tub  Bolls  : 

I  see  no  reason  to  alter  the  opinion  I  have  already  expressed ; 
that  there  is  not,  on  this  will,  sufficient  to  exonerate  the  personal 
estate.  From  the  general  scope  of  the  will  I  collect  an  intention  to 
the  contrary. 


[  469  ]  rj^i^Q  QQxt  question  arose  on  the  following  clause  of  the  will : 

''8.  With  the  limited  means  to  which  my  fortune  has  been 
reduced,  by  the  failure  in  the  first  place  of  Joseph  Queiros,  &c.,  I 
regret,  most  deeply,  that  I  cannot  add  to  the  jointure  allotted  to 
my  best  beloved  wife,  H.  Georgina,  in  our  marriage  settlement,  in 
[  *460  ]       the  manner  *which  I  had  intended  before  those  losses  occurred. 
It  was  my  wish  at  least  to  have  doubled  it,  and  God  knows,  that 
the  non-fulfilment  of  that  wish  does  not  arise  from  any  diminution 
of  my  tenderest  affection,  ever  since  our  happy  union  &c.    It  will  be 
seen,  by  our  marriage  settlement,  that  she  is  entitled  for  life  to  the 
interest  of  the  following  sums  for   her  jointure  (viz.)>   80,0(XW. 
settled  by  me,  and  9,000Z.  settled  by  her  father,  the  whole  of  which 
was  invested  in  part  purchase  of  the  Hall  Bam  Park  estate  in  1882. 
This  sum   of  89,000Z.  at  4Z.  per  cent,  interest,  would  yield  my 
beloved  wife  an  annuity  only  of  1,560{.,  I  therefore  direct  my 
trustees  to  add  to  the  above  annuity  the  sum  of  440Z.  per  annum, 
from  my  real  and  personal  estate,  so  as  to  raise  her  jointure  thus 
to  2,000Z.  per  annum." 
The  testator  also  expressed  himself  as  follows : 
^'I  further  direct  and  wish  my  beloved  wife  to  consider  Hall  Bam 
Park  house,  garden,  furniture,  and  the  wines  and  stores  in  it,  as 
appropriated  for  her  own  use,  for  her  life,  or  until  she  may  choose 
to  resign  it  to  my  son,  Frederick  Arthur  Gore,  free  of  all  rent  or 
hire,  so  as  to  make  her  income  of  2,000{.  more  consonant  to  my 
tender  affection  for  her,  and  more  suitable  to  her  wants  and  those 
of  our  dear  children." 

The  representation  of  the  testator,  of  his  having  settled  30,000/., 
and  of  his  wife's  father  having  settled  9,000/.,  was  inaccurate ;  the 
fact  being,  that  Sir  G.  Ouseley  had  settled  88,264/.  Consols  of  the 
then  value  of  20,000/.,  and  had  given  his  post  obithond  for  10,000/.  ; 
and  his  wife's  father  had  settled  10,000/.  Beduced,  of  the  then  value 
of  6,000/.,  and  these  sums,  with  the  exception  of  the  10,0OO{.,  had 
been  sold  out,  and  the  produce  invested,  as  before  stated. 

The  question  arising  under  these  circumstances  was,  whether, 
in  the  event  of  the  440/.  being  insufficient,  with  the  interest  on  the 
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trust  funds,  to  make  up  2,000/.,  Lady  Ouseley  was  entitled  to  have 
the  440Z.  increased,  so  as,  in  all  events,  to  secure  her  2,0001.  a 
year.  It  was  stated,  that  she  did  not,  in  any  event,  require  more. 
As  to  this  it  was  said,  that  there  was  a  mere  mis-description  of 
the  funds,  and  a  miscalculation  as  to  the  amount  of  interest  which 
it  would  produce,  and  that  this  would  yield  to  the  testator's  anxious 
intention  to  provide  for  his  widow  an  income  of  2,0002.  a  year. 
MUner  v.  Milner  (i),  Trevor  v.  Trevor  (2),  were  cited  on  this 
point;  and  see  Jordan  v.  Foi-teacue  (B) . 

The  Master  of  the  Bolls  held  that  the  widow  was  entitled  to 
such  an  annuity  as  with  the  interest  would  yield  2,0002.  a  year. 

By  the  marriage  settlement  of  the  testator,  dated  in  1806, 
83,2642.  3  per  cent.  Consols  were  settled  on  certain  trusts  for 
the  husband,  wife,  and  children  of  the  marriage ;  and  the  settle- 
ment contained  a  power  to  lay  it  out  in  the  purchase  of  lands. 

In  1807,  a  part  of  this  sum  was  sold  out,  and  the  produce, 
together  with  5002.,  belonging  to  the  husband  and  not  subject  to 
the  trusts  of  the  settlement,  was  laid  out  in  the  purchase  of  a  real 
estate  called  Glaramont.  *This  estate  was  conveyed  to  the  trustees 
of  the  settlement,  but  no  notice  appeared  to  have  been  taken  of  the 
fact,  that  part  of  the  purchase  money  had  been  advanced  by  the 
husband. 

Upon  the  death  of  the  surviving  trustee,  a  suit  was  instituted  to 
appoint  new  trustees ;  and  by  the  decree  made  in  1830,  reciting 
the  settlement  and  purchase  deed  of  1807,  it  was  referred  to  the 
Master  to  appoint  new  trustees;  and  it  was  ordered,  that  the 
estate  should  be  conveyed,  which  was  done  accordingly.  The 
Claramont  estate  was,  in  1834,  sold,  and  the  produce  received  by 
Sir  G.  Ouseley. 

Nothing  more  appeared  to  have  been  done  as  to  the  sum  of 
5002.,  and  these  facts  being  undisputed,  a  question  arose  on  the 
death  of  Sir  Gore  Ouseley  in  1844,  whether  the  5002.  belonged  to 
his  estate  and  whether  he  had  any  lien  or  claim  in  respect  thereof. 
The  Master  found  that  his  estate  was  entitled  to  the  5002.  and 
interest,  but  exceptions  were  taken  to  his  report. 

The  Master  of  the  Bolls: 

I  am  of  opinion  that  the  testator  devoted  this  sum  of  5002.  to  the 
(1)  1  Ves.  Sen.  106.  (3)  Ante,  p.  121. 


OUSELBT 

r. 
Anstbu- 

THBB. 


[  ♦^sa  ] 


(2)  29  B.  E.  6  (5  Buss.  24). 
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OUSELEY 

r. 
Anstru- 

THBR. 


[  *463  ] 


trusts  of  the  settlement.  It  was  an  advancement  to  the  parties 
entitled  under  it.  In  a  case  like  this,  where  the  father  of  a  family 
makes  a  purchase  for  the  purposes  of  his  marriage  settlement,  I 
should  require  very  strong  evidence  to  show  that  he  did  not  intend 
it  for  the  benefit  of  all  parties  entitled  under  it. 

Another  question  arose,  whether  under  the  gift  to  Lady  Ouseley, 
the  testator's  library,  of  3,500  volumes,  *passed.  [On  this  point 
Cornewall  v.  CornewaU  (i)  and  other  cases  were  cited.] 

The  Master  of  the  Bolls  held  they  did,  not  from  the  force  of 
any  particular  word  in  the  gift,  but  from  an  apparent  intention  on 
the  will,  that  the  house  should  not  be  dismantled  but  kept  as  a 
residence  for  his  widow  and  children. 


1847. 

Jvw  10,  11. 

July  12. 

BolU  Court, 

Lord 

Langdale, 

M.R. 

[466] 


WOOD   V.   The  MAEQUIS  of   LONDONDERRY. 

(10  Beav.  465—472  ;  S.  0.  16  L.  J.  Ch.  460;  12  Jur.  735.) 

Lands  were  subject  *to  a  lease  of  a  way-leave  at  a  certain  rent  for  sixty- 
three  years,  which  the  lessee  had  the  power  of  determining.  The  land  and 
rent  were  sold  separately  by  auction  in  two  lots,  and  were  purchased  by 
two  different  persons.  After  some  time,  the  purchaser  of  the  land  entered 
into  an  arrangement  with  the  lessee,  to  put  an  end  to  the  lease,  and  entered 
into  a  different  one,  in  order  to  defeat  the  right  of  the  purchaser  of  the 
rent:  Held,  that  this  was  contrary  to  equity,  and  the  right  of  the  purchaser 
of  the  rent  was  made  good  out  of  the  new  contract. 

By  articles  of  agreement,  dated  in  1828,  John  Button  agreed  to 
grant  to  the  Marquis  of  Londonderry,  a  way-leave  from  his  col- 
lieries over  the  Wardenlaw  and  Deanhouse  farms,  for  a  term  of 
sixty-three  years,  from  May  Day,  1823,  at  a  rent  of  400Z.  a  year, 
and  8Z.  an  acre  to  the  tenants  of  the  estate  for  the  ground  damage 
in  making  the  road.  And  *'  the  lessee  was  to  be  at  liberty  to  give 
up  at  the  end  of  any  year  of  the  term,  on  giving  twelve  months* 
notice.'* 

The  property  was  copyhold,  held  under  the  see  of  Durham^  and 
license  to  demise  could  not  be  obtained  for  a  longer  period  than 
twenty-one  years. 

The  road,  called  the  Seaham  Railway,  was  accordingly  made 
over  this  and  other  property,  but  no  lease  had  been  granted  at  the 
death  of  Button. 

In  1828  Button  died,  and  a  suit  being  afterwards  instituted  for 
the  administration  of  his  estate,  a  lease  was  granted  to  the  Marquis 
(1)  56  B.  R.  61  (12  Sim.  p.  303). 
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of  Londonderry,  under  the  direction  of  the  Court,  for  the  term  of        Wood 
twenty-one  years,  from  the  18th  of  May,  1823 ;  and  the  lease  con-         xhb 
tained  a  power  to  the  lessee  of  surrendering  his  lease  at  the  end  of   ^london-^^ 
any  one  year  of  the  term,  upon  giving  twelve  months'  notice  in       dkrby. 
writing  to  the  persons  entitled  to  the  rents  of  the  lands  over  which 
the  way-leave  extended.     The  lease  recited  the  agreement  for  a 
lease  for  sixty-three  years,  and  though  it  contained  no  covenant  for 
*renewal  at  the  end  of  twenty-one  years,  so  as  to  complete  the  sixty-       [  **^6  ] 
three  years,  yet  there  appeared  to  have  been  no  waiver  of  the  right. 

Button's  property  was  sold  by  auction  in  the  suit.  Lot  11,  con- 
sisting of  the  Wardenlaw  farm,  was  purchased  by  the  defendant 
Gregson ;  and  as  to  this  lot,  the  particulars  of  sale  stated  as  fol- 
lows :  ''  The  purchaser  of  this  lot  is  to  take  the  same  subject  to, 
and  will  be  entitled  to  the  benefit  of,  the  reservations  and  cove- 
nants contained  in  the  lease  of  the  Seaham  Bailway,  so  far  as  the 
same  relates  to  the  property  comprised  in  this  lot,  or  to  the  tenants 
or  occupiers  thereof ;  but  the  vendors  reserve  for  sale,  by  separate 
lot,  the  rent  reserved  for  way-leave  by  the  said  lease." 

Lot  12  was  purchased  by  the  plaintiff,  and  was  described  as  fol- 
lows :  "  Lot  12.  The  annual  sum  of  182Z.,  part  of  the  yearly  rent 
of  400Z.,  paid  by  the  Marquis  of  Londonderry  for  way-leave,  for  the 
produce  of  his  collieries,  over  the  Wardenlaw  farm,  lot  11,  and 
part  of  the  Deanhouse  farm,  lot  7,  and  secured  by  a  lease  granted 
to  him  in  1832,  for  a  term  of  twenty-one  years,  commencing  the 
18th  day  of  May,  1828.  The  lessee  has  a  power  of  determining 
the  lease  at  the  end  of  any  year  of  the  term,  on  giving  twelve 
months'  notice ;  and  in  the  said  lease  is  contained  a  recital  of  an 
agreement  for  two  further  terms  of  twenty-one  years  each,  making 
the  full  term  of  sixty- three  years." 

At  the  end  of  the  conditions  of  sale  there  was  a  note  or  state- 
ment as  follows :  '*  The  leases  of  the  way-leaves  referred  to  in  the 
foregoing  particulars  will  be  produced,  and  may  be  inspected,  at 
the  time  of  sale." 

The  Wardenlaw  farm  was  conveyed  to  the  defendant  Gregson, 
and  the  1822.  a  year  was  assigned  to  the  ^plaintiff,  for  the  residue  [  *^^7  ] 
of  the  term  of  twenty -one  years  granted  by  the  lease,  ''and  also 
during  the  said  two  further  terms  of  twenty-one  years  mentioned 
in  the  same  lease,  so  as  to  make  up  the  full  term  of  sixty-three 
years  contracted  for  by  the  articles  of  agreement,"  and  the  assign- 
ment was  made  subject  to  the  power  to  the  Marquis  to  determine 
the  lease. 
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The  lease  for  twenty-one  years  expired  on  the  18th  of  May, 
1844,  and  Gregson  obtained  a  license  to  demise  to  the  Marquis  of 
Londonderry  for  a  farther  term  of  twenty-one  years.  On  the  23rd 
of  May,  1844,  he  entered  into  an  agreement  with  the  Marquis  of 
Londonderry  for  granting  *'  a  renewed  lease  of  way-leave  "  over 
the  Wardenlaw  farm  for  sixty-three  years,  for  all  coals  and  other 
mineral  produce,  by  whomsoever  and  out  of  whatsoever  collieries 
wrought,  and  also  for  colliery  and  harbour  materials,  and  for 
goods,  merchandise,  and  general  traffic  including  passengers.  The 
certain  rent  was  fixed  at  2527.  per  annum,  for  the  privilege  of 
leading  250,000  chaldrons  of  coals  (53  cwt.  each),  and  a  tentale 
rent,  after  the  same  rate,  was  to  be  paid  for  all  coals  led,  exceeding 
such  annual  quantity  ;  colliery  and  harbour  materials,  goods,  mer- 
chandise, and  general  traffic  to  go  rent  free.  The  lessee  was  to 
have  liberty  to  terminate  the  lease  at  the  end  of  the  10th,  or 
any  subsequent  year  of  the  term,  on  giving  twelve  months'  notice. 
The  existing  agreement,  dated  8th  May,  1823,  entered  into  by 
Hutton  for  granting  a  way-leave  to  the  said  Marquis  over  the 
lands  above  mentioned,  and  other  lands  for  a  term  of  sixty-three 
years,  from  May  Day,  1823,  at  a  certain  rent  of  4002.  for  the  whole 
distance,  was  to  be  terminated  either  by  surrender  or  notice.  "  The 
lessor  was  to  take  upon  himself  and  to  hold  the  lessee  harmless 
against  the  claims  of  the  parties  entitled,  by  purchase  from  the 
trustees  of  or  otherwise  ^under  Hutton,  to  the  rent  made  payable 
by  the  said  agreement  of  the  8th  May,  1823." 

After  this  agreement,  Gregson  refused  to  pay  Wood  any  portion 
of  the  rent  reserved  for  the  way-leave,  on  the  ground  that  this  was 
a  new  agreement,  and  not  a  continuance  of  the  old  one,  which  had 
been  put  an  end  to.  After  a  considerable  correspondence,  the 
plaintiff,  on  the  9th  of  April,  1846,  filed  this  bill,  insisting  on  his 
right  to  a  continuation  of  the  payment  to  him  of  the  1822.  out  of 
the  rent  now  received  from  the  Marquis  of  Londonderry,  and  pray- 
ing a  declaration  of  his  right  to  the  annual  sum  of  1822.,  for  the 
remainder  of  the  sixty-three  years,  or  so  long  as  the  Marquis 
should  use  the  way-leave  over  the  property,  or  until  it  shoald 
be  given  up  and  duly  determined,  according  to  the  terms  of  the 
agreement  of  1823,  and  for  consequential  relief. 

After  the  filing  of  the  bill,  and  on  the  25th  of  April,  the  solicitor 
of  the  Marquis  of  Londonderry  gave  notice  to  the  plaintiff  that  the 
Marquis  had  entered  into  a  new  agreement  with  Mr.  Gregson, 
dated  the  23rd  of  May,  1844,  whereby  that  of  1823  had  been 
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superseded;  and  though  advised  that  it  was  unnecessary  to  give 
him  notice,  yet,  by  way  of  precaution,  he  did  give  notice  that  such 
agreement  had  determined ;  and  that  if  it  could  not  be  determined 
without  notice  to  him,  then  he  thereby  gave  notice,  that  the  same 
should  determine,  at  the  earliest  period  thereafter,  that  the  Marquis 
could  determine  the  same. 

The  cause  now  came  on  for  hearing. 

Mr.  Turner  and  Mr.  Toller,  for  the  plaintiff,  contended  that 
the  new  arrangements  entered  into  after  the  expiration  of  the  lease, 
were  but  a  scheme  and  contrivance  *to  deprive  the  plaintiff  of  the 
benefit  of  his  purchase,  and  to  transfer  the  182Z.  from  the  plaintiff, 
who  had  paid  for  it,  to  the  defendant,  who  had  bought  subject  to  it. 

That  the  surrender  was  merely  pretended  and  colourable,  for  the 
road  had  never  been  given  up  by  the  Marquis  of  Londonderry,  who 
continued  to  hold  it  under  the  original  agreement  of  1828.  And  as 
to  the  notice,  that  it  was  insufficient,  and  not  given  until  after  the 
institution  of  this  suit. 

That  Gregson  having  purchased,  with  full  notice  of  the  plaintiff's 
rights,  and  expressly  subject  to  them,  could  not,  in  equity,  exercise 
his  power  over  the  estate  in  such  a  manner  as  to  defeat  the  plaintiff's 
right  to  the  rent  of  182Z.  a  year,  and  acquire  it  himself ;  for  if  he 
had  such  a  right  at  the  expiration  of  the  lease,  he  would  have  the 
same  right  the  day  after  the  plaintiff  had  paid  1,200Z.  for  the  pur- 
chase of  the  rent  of  1822.  That  this  would  be  manifestly  contrary 
to  every  principle  of  equity,  as  the  defendant  had,  in  consequence 
of  the  reservation  of  the  rent  of  1822.,  given  so  much  the  less  for 
the  estate. 

That  the  plaintiff,  had,  therefore,  an  equity  to  have  his  rent  of 
182L  satisfied  out  of  the  rent  now  payable  by  the  Marquis  of 
Londonderry  for  the  way-leave. 

Mr.  RoupeU  and  Mr.  Faber,  contra,  for  the  defendant  Gregson  : 

The  plaintiff  can  attach  no  equity  upon  the  benefits  reserved  by 
the  agreement  of  1844.  He  bought  expressly  subject  to  the  right 
of  the  lessee  to  surrender  the  lease,  and  without  any  covenant  or 
obligation  on  the  part  of  Gregson  to  renew  it  for  his  benefit.  He 
was  entitled  to  the  1822.  so  long  only  as  the  Marquis  *of  London- 
derry enjoyed  the  way-leave  under  the  agreement  of  1823.  That 
has  been  put  an  end  to,  and  the  road  is  now  held  under  a  different 
agreement,  varying  in  its  terms  from  that  of  1828,  and  not  limiting 
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Wood        the  leave  to  coal.     Again,  there  is  no  privity  of  contract  between 
Th'b         ^h®  plaintiff  and  Gregson. 
^LoNDON-^*^       By  the  particulars  of  sale,  the  vendors  reserved  only  "  the  rent 
DERBY.       reserved  for  way-leave  by  the  said  lease;"    therefore,  at    the 
expiration  of  the  lease,  the  reservation  expired. 

Mr.  Kindersley  and  Mr.  C.  Hall,  for  the  Marquis  of  London- 
derry, took  no  part  in  the  discussion. 

Mr.  Turner,  in  reply. 

[Giddings  v.  Giddings  (i),  Randcdl  v.  Ru8Bell(2),  Hardman  v. 
Johnson  (3)  and  other  cases,  were  cited.] 

The  Master  of  the  Bolls: 

It  seems  to  be  quite  certain,  that  Mr.  Gregson,  with  his  eyes 
open  to  all  the  difficulties  of  the  case,  and  with  the  determination 
of  defeating,  if  possible,  anjr  interest  which  the  plaintiff  may  have, 
has  adopted  this  course  of  proceeding  at  all  risks,  and  with  clear 
warning  of  the  consequences. 

The  only  question  is,  whether  he  has  a  right  to  defeat  the 
plaintiff's  rights,  for  his  own  purpose,  in  the  way  he  has  attempted. 
[  *47i  ]      Notwithstanding  the  nature  of  *the  agreement  of  1828,  it  seems  to 
me,  having  regard  to  the  situation  of  the  parties,  to  the  mode  in 
which  the  property  was  disposed  of,  to  the  way  in  which   they 
became  entitled  to  it,  and  to  the  events  that  afterwards  took  place, 
that  this  ought  to  be  considered  as  a  subsisting  right  for  the  whole 
length  of  time  comprised  in  that  agreement ;   and,  if  that  be  so, 
then  the  question  is,  whether  one  party  having  certain  lands  and 
rights,  is  so  to  deal  with  the  Marquis  of  Londonderry,  as  to  defeat 
entirely  the  right  of  the  other.     That  the  defendant  intended  to  do 
it,  if  he  could,  is  too  clear.     He  meant  to  take  advantage  of  his 
position,  if  he  could,  to  oust  Mr.  Wood  from  any  right  he  had,  and 
to  procure  that  benefit  for  himself. 

How  then  did  the  matter  stand  on  the  expiration  of  the  lease  ? 
There  was  not  the  least  obligation  on  the  part  of  the  lord  of  the 
manor  to  grant  the  licences  on  which  the  renewal  of  the  leases 
altogether  depended.  There  was  not  the  least  obligation  on  the 
part  of  the  Marquis  of  Londonderry  not  to  put  an  end  to  the  lease. 
So  that  the  interests  of  the  plaintiff  were  subject  to  be  entirely 

(1)  27  R.  R.  78  (3  Russ.  241).  (3)  17  R.  R.  95  (3  Mer.  347). 

(2)  17  R.  R.  56  (3  Mer.  190). 
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defeated  by  a  lawful  act  or  the  lawful  exercise  of  power,  both  of  the        Wood 
Bishop  of  Durham  and  the  Marquis  of  Londonderry  ;  but,  subject        the 
to  these  conditions,  these  parties  were  connected  in  the  way  that   ^lon^on-^^ 
has  been  stated.     Then,  the  defendant,  seeking  for  his  own  profit       derby. 
at  the  expense  of  the  plaintiff,  and  notwithstanding  the  conditions 
of  his  own  purchase,  attempts  to  defeat  the  agreement  of  1828,  by 
enieriDg  into  an  agreement  for  that  very  purpose.    I  think  that  he 
had  no  right  to  do  so. 

I  cannot  go  the  length  of  saying  that  the  agreement  could  not  be 
put  an  end  to  without  carrying  into  effect  the  provision,  that  the 
groand  should  be  restored  to  the  original  state ;   for  that  was  a 
covenant  entered  into  by  the  *lessee  for  the  benefit  of  the  land-       [  '472  ] 
owner,  who  might  have  waived  it  if  he  had  thought  fit. 

Here,  the  defendant  Gregson,  availing  himself  of  his  position 
with  the  Marquis,  and  of  his  situation  as  owner  of  the  land,  put  an 
end  to  the  first  agreement  entirely  for  his  own  benefit,  and  enters 
into  this  new  agreement  immediately  after.  He  took  his  chance ; 
and  my  opinion  is,  that  he  has  not  been  successful,  and  that  he  is 
not  entitled  to  maintain  the  new  agreement  exclusively  for  his  own 
benefit.  He  has  attempted,  contrary  to  equity  and  good  conscience, 
to  abuse  his  power  as  purchaser  of  the  land,  in  order  to  defeat  the 
right  of  the  plaintiff  in  respect  of  the  same  land,  in  a  manner  that 
thid  Court  cannot  allow. 

There  must  be  a  decree  for  the  plaintiff  with  costs.  The  words 
in  which  the  declaration  is  to  be  framed  require  some  consideration. 

Abstract  op  Decbee. — Declare  plaintiff's  right  to  the  182Z.  did 
not  determine  on  the  expiration  of  the  term  of  twenty-one  years, 
granted  by  the  lease  of  1823 ;  but  that  on  the  expiration  thereof, 
the  plaintiff  continued  to  be  and  is  entitled  to  the  said  annual  sum, 
daring  such  term  (not  exceeding  sixty-three  years  from  1823),  as 
the  JIarquis  of  Londonderry  has  and  shall  hold  the  said  way-leave 
tinder  the  agreement  of  1844. 

Direct  payment  accordingly,  with  costs. 


SANDERSON  v.  DOBSON. 

(10  Beav.  478—484.) 
[See  the  decision  upon  the  will  here  in  question  reported  under 
the  title  of  Dobson  v.  Bowness  (1868)  L.  E.  5  Eq.  404.] 
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July  17. 
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iLord 
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1847.  In  re  The  MERCHANT  TAILORS'   COMPANY. 

HL^'  (10  Beav.  485—487.) 

Rolls  Court.  Under  an  Act  of  Parliament,  a  corporation  took  lands  for  public  purposes. 

^^  The  Act  empowered  the  Court  to  order  the  costs,  charges,  and  expenses  of 

lif^R^^**  reinvesting  the  compensation-money  to  be  paid  by  the  corporation.    On  a 

fourth  application,   to  re-invest  the  residue  amounting  to  63^. :    Held, 

that  the  proceeding  was  not  so  vexatious  as  to  disentitle  the  party  to  the 

costs. 


[486] 


Under  the  powers  contained  in  the  2  &  3  Vict.  c.  cvii.  (local  and 
personal),  a  part  of  the  property  of  the  Merchant  Tailors'  Company 
was  taken  by  the  Corporation  of  London,  and  the  purchase-money 
was  paid  into  Court,  and  invested  in  5,247Z.  stock. 

By  the  Act,  the  Court  is  empowered  to  order  '*  the  costs,  charges, 
and  expenses"  of  reinvesting  the  money  in  the  purchase  of  other 
hereditaments,  '^  together  with  the  necessary  costs,  charges,  and 
expenses  of  obtaining  the  proper  orders,  and  of  all  other  proceedings 
for  such  purpose,"  to  be  paid  by  the  Corporation  of  the  city  of 
London  (i). 

On  the  12th  of  January,  1844,  the  sum  of  8,1112.  part  of  the 
5,2472.,  was  invested  in  the  purchase  of  some  property. 

On  the  16th  of  July,  1844,  a  further  sum  of  9252.  was  in  like 
manner  applied. 

On  the  19th  of  December,  1846,  a  further  sum  of  1,1002.  was 
similarly  applied,  and  there  remained  a  sum  of  682.  in  Court. 
[  486  ]  It  had  since  been  referred  to  the  Master  to  ascertain  whether  a 

proposed  purchase  of  other  property,  adjoining  that  belonging  to 
the  Company,  was  a  proper  purchase  wherein  to  invest  the  682.,  and 
to  enquire  whether  a  good  title  could  be  made.  The  Master 
reported  in  the  affirmative ;  and  a  petition  was  now  presented  for 
payment  of  the  682.,  and  that  the  costs,  charges,  and  expenses 
might  be  taxed  and  paid  by  the  Corporation  of  London. 

Mr.  Baggallay,  in  support  of  the  petition,  cited  Ex  pai-te  The 
Provost ,  dtc.  of  Eton  (2). 

Mr.  Randell  opposed  the  payment  of  costs,  arguing,  that  it  was 
most  unreasonable  and  oppressive  to  put  the  corporation  to  the 
expense  of  four  applications,  when  one  would  have  been  sufficient : 
and  he  contended  that  it  was  a  grievous  hardship  on  the  respondents, 
to  create  such  an  expense  respecting  so  small  a  sum  as  632. 

(1)  Sect.  37.  (2)  3  RaU.  Cas.  271. 
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The  Master  of  the  Bolls:  lni« 

The 
The  Act  of  Parliament  has  enabled  the  corporation  to  take  other    Merohant 

persons*  property,  whether  they  consent  or  not,  upon  paying  them  company. 
a  compensation,  which  the  party  has  the  option  of  investing  in  land, 
at  the  expense  of  the  corporation.  It  is  thought  right  to  make 
those  who,  by  Imperial  power,  take  the  property  of  others  without 
their  consent,  pay  the  expenses  of  the  reinvestment  of  the  com- 
pensation money.  The  question  now  raised  is  not  new.  It  has 
frequently  been  urged  before  me,  that,  where  there  have  been 
several  investments,  the  costs  ought  not  to  be  paid.  It  would  be  a 
very  poor  compensation  for  the  property  taken  *away,  if  the  party  [  'iST  ] 
were  obliged  to  bear  the  expense  of  placing  it  out  again.  If  I  found 
this  power  used,  not  for  the  fair  legitimate  purpose  of  the  petitioners, 
but  vexatiously  to  harass  the  other  parties,  I  should  take  care  that 
they  should  not  succeed  in  that  object. 

But  is  it  possible  to  lay  down  any  rule  ?  to  say,  that  you  must 
wait  until  you  find  one  convenient  purchase  to  invest  the  whole 
money,  or  that  any  particular  number  of  purchases  are  to  be  made ; 
that  one  or  two  purchases  must  be  obtained,  which  will  exhaust  the 
whole  fund,  and  at  the  same  time  be  convenient  purchases  for  the 
persons  whose  land  has  been  taken  from  them  ? 

I  will  grant  that  this  power  of  investment  at  the  expense  of 
others  may  be  vexatiously  used  ;  but  when  the  case  occurs,  it  will 
be  corrected.  I  cannot  say,  because  there  have  been  three  or  four 
applications,  that,  therefore,  the  proceeding  is  so  vexatious,  that  I 
ought  to  deprive  the  petitioners  of  one  of  the  consolations  given 
them  by  the  Act,  for  the  loss  of  their  property  taken  from  them 
against  their  will.  If  they  have  not  improperly  contrived  to  leave 
this  small  sum  in  Court,  I  cannot  say  that  the  proceeding  is 
vexatious,  and  deprive  them  of  their  costs. 

This  point  has  been  very  frequently  under  my  consideration,  and 
I  have  always  expressed  the  same  opinion.  Show  a  case  of  vexa- 
tion, and  the  Court  will  exercise  the  power  which  I  think  it  has  to 
prevent  it. 
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Lord 
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[  *512  ] 


ANDREWS  V.  BOUSFIELD. 

(10  Beav.  511—516.) 

A.,  on  her  marriage,  assigned  a  debt  due  to  her  from  B.  to  three  trustees, 
upon  trust,  when  requested  by  her  to  call  it  in  and  invest  it,  and  hold  it  in 
trust  for  A.,  her  husband,  and  children.  B.,  with  full  notice  but  without 
such  request,  paid  part  of  the  money  to  the  husband  by  order  of  the 
trustees,  and  other  part  to  the  trustees  for  the  express  purpose  of  being 
advanced  to  the  husband  in  breach  of  trust.  The  money  was  lost :  Held, 
that  B.,  as  well  as  the  tnistees,  was  responsible  for  the  breach  of  trust. 

In  1824,  the  defendant  Mr.  Andrews  intermarried  with  Sarah 
Sims.  At  that  time,  Sarah  Sims  was  entitled  to  a  sam  of  700/., 
then  in  the  hands  of  her  uncle,  the  defendant  Bousfield. 

By  the  settlement  made  on  their  marriage,  she  assigned  the  700{. 
to  Sims,  Bullock  and  Page,  upon  trust,  when  thereunto  requested 
by  Sarah  Sims  by  any  writing  under  her  hand,  to  call  in,  compel 
payment  of,  and  receive  from  Bousfield,  the  7002.  and  invest  the 
same  upon  Government  or  real  security,  and  to  hold  the  same  for 
Mr.  and  Mrs.  Andrews  for  their  respective  lives,  and  afterwards  for 
their  children. 

After  the  marriage,  notice  of  the  settlement  was  served  on 
Bousfield,  and  he  was  furnished  with  a  copy.  The  money  was 
subsequently  paid  over  to  Andrews,  under  the  circumstances  after 
stated,  and  5002.  was  lost  by  his  insolvency.  The  object  of  this 
bill,  filed  by  the  children,  was  to  make,  not  only  the  trustees,  but 
Bousfield,  liable  for  the  loss  which  had  occurred. 

The  defendant  Bousfield  stated,  that  after  the  marriage,  he  had 
given  to  the  trustees  a  promissory  note  for  the  amount  due  from 
him,  and  that  in  September,  1829,  Sims  and  Bullock,  or  one  of 
them,  applied  to  him  for  payment  of  lOOZ.,  part  of  the  said  trust- 
money,  in  order  that  they  might  pay  over  the  same  to  the  defen- 
dant Andrews,  and  that  he,  Bousfield,  according  to  the  best  of  his 
recollection  and  belief,  thereupon  told  *the  party  or  parties  so 
applying  to  him,  that  the  trust-money  ought  not  to  be  so  employed, 
and  that  the  trustees  or  trustee  replied,  that  the  trustees  had  a 
right  to  call  for  payment  of  the  amount  due  on  the  said  note  or 
any  part  of  it,  when  they  thought  fit,  and  that  he,  Bousfield,  had 
nothing  to  do  with  the  matter.  That  on  the  2nd  of  December, 
1829,  he,  Bousfield,  paid  the  sum  of  lOOZ.,  part  of  the  principal 
sum  due  from  him  on  his  said  promissory  note,  on  the  authority  of 
an  order  in  writing  signed  by  the  said  trustees,  to  the  party  who 
presented  the  same  to  him  for  payment,  who  was,  to  the  best  of 
his  remembrance  and  belief,  the  defendant  Andrews;  that  such 
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order  was  as  follows  :  "  London,  18th  September,  1829,  Andrews'     Andrews 
trust  money.    Messrs.  Bousfield, — Please  to  pay  the  bearer  lOOZ.,    bouspield. 
and  debit  this  account  with  the  same  1002.    Edward  Bullock, 
James  Page,  William  Sims,  trustees." 

Bousfield  subsequently  paid  two  other  sums  of  1002.  to  Sims,  and 
50Z.  to  Sims  and  Bullock,  leaving  250Z.  due  from  him ;  and  as  to 
this  he  stated  as  follows :  **  That  in  the  month  of  August,  1840, 
Sims  applied  to  him  for  payment  of  the  sum  of  2502.,  being  the 
residue  of  the  trust-money  due  on  the  said  promissory  note ;  and 
that  he,  believing  that  it  was  the  intention  of  Sims  and  Bullock  to 
pay  over  the  said  sum  to  the  defendant  Andrews,  or  to  apply  it  in 
some  way  for  his  use,  remonstrated  strongly  with  Sims  on  the 
impropriety  of  so  doing ;  and  upon  being  pressed  for  payment  by 
Sims,  who  insisted  upon  the  right  of  the  trustees  to  call  for 
payment  thereof,  the  defendant  refused  to  pay  the  same,  until  he 
had  received  due  notice,  according  to  the  tenor  of  the  promissory 
note.  That  Sims  thereupon  sent  to  the  defendant  a  notice  in 
writing  signed  by  him,  in  the  words  and  figures  following :  *  29th 
August,  1840.  Mr.  C.  P.  Bousfield.  Sir, — We  hereby  give  you 
notice,  that  ,we  *8hall  require  the  2502.,  for  which  we  have  got  your  [  *513  ] 
promissory  note,  on  account  of  Mrs.  Sarah  Andrews ;  for  Edward 
Bullock  and  Self,  W.  Sims,  trustees  for  Mrs.  Sarah  Andrews.'  ** 

That  on  the  81st  of  October,  1840,  Sims  demanded  payment  of 
the  said  sum  of  2502.  pursuant  to  the  said  notice,  and  he,  Bousfield, 
thereupon  paid  the  sum  of  2502.  to  Sims,  and  received  back  the 
promissory  note,  with  a  receipt  for  2502.,  signed  by  Bullock  and 
Sims  indorsed  thereon. 

He  also  stated,  that  he  paid  the  sum  of  2502.  because  it  was  duly 
demanded  by  the  parties  to  whom  it  was  legally  due  on  the 
promissory  note,  and  in  order  to  discharge  his  debt  on  the  note ; 
and  that  he  supposed  and  believed  that  William  Sims  intended  to 
pay  over  the  same  to  Andrews,  and  he  endeavoured,  as  far  as  lay  in 
his  power,  to  prevent  him  from  so  doing.  And  he  said,  that  the 
said  sums  of  1002.,  1002.,  502.,  and  2502.,  making  together  the  sum 
of  5002.,  were  paid  to  or  to  the  order  of  the  trustees  by  him,  without 
any  request  or  authority  in  writing  from  or  by  the  said  defendant 
Sarah  Andrews  to  him ;  but  he  submitted  and  insisted,  that  he  was 
not  bound  to  enquire  whether  the  trustees  had  or  not  obtained  such 
authority  in  writing,  and  that,  being  a  debtor  to  the  trustees  on  his. 
promissory  note,  he  was  bound  to  pay  the  amount  thereof  to  them 
when  required,  and  that  he  had  himself  a  right  to  pay  off  the  said 
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andbbws     debt  whenever  he  pleased,  and  that  the  trustees  were  the  proper 
BouBFiELD.    persons  to  receive  and  give  discharges  for  the  same,  and  that  he 
was  in  no  way  accountable  for  their  misapplication  thereof. 

The  principal  question  in  dispute  was,  as  to  the  liability  of 
Bousfield. 

[  61*  ]  Mr.  Turner  and  Mr.  G.  L.  Rmsell,  for  the  plaintiffs : 

Bousfield  had  not  only  notice  of  the  settlement,  but  he  was 
furnished  with  a  copy  of  it.  He  became  fully  aware  of  the  trusts, 
and,  amongst  them,  that  the  money  was  not  to  be  called  in,  except 
on  the  written  request  of  the  wife.  The  moment  he  became 
aware  that  the  money  in  his  hands  was  trust-money,  he  became  a 
trustee  of  it :  Sheridan  v.  Joyce  (i).  Having,  as  such  trustee,  paid 
over  the  money  without  any  written  request,  as  to  part  to  Andrews, 
and  as  to  the  rest,  to  the  trustees,  for  the  express  object  of  being 
misapplied,  he  must  be  considered  as  having  concurred  in  and 
aided  the  commission  of  the  breach  of  trust;  he  is  therefore 
personally  responsible  for  the  consequences.     ♦     ♦    * 

Mr.  Purvis  and  Mr.  Faher,  for  Bousfield.     ♦    *     * 

[  616  ]  Mr.  Goldsmid  for  Page. 

Mr.  Southgate  for  Andrews. 

Mr.  Khidersley  and  Mr.  Elderton  for  Sims. 

Mr.  Roupell  and  Mr.  Beavan  for  the  representatives  of  Bollock. 

Mr.  Tui^iei\  in  reply.     *     *     * 

The  Master  of  the  Bolls  : 

By  the  terms  of  the  settlement,  of  which  Bousfield  had  express 
notice,  the  money  was  only  to  be  called  in  on  the  wife's  request  in 
writing.  Bousfield  was  induced  to  pay  over  the  money  voluntarily, 
without  any  request  of  the  wife  in  writing,  and  not  for  the  purpose 
of  the  performance  of  the  trusts,  but,  as  he  believed  and  the  fact 
was,  for  the  express  purpose  of  committing  a  breach  of  trust.  On 
that  ground,  I  think  Bousfield  is  liable. 

(1)  68  B.  E.  276  (I  Jo.  &  Lat.  401) 
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CHRISTOPHEBS  v.  WHITE  (1). 

(10  Beav.  523—525.) 

Trustees  can  only  be  allowed  costs  out  of  pocket,  for  professional  business 
tnnsaeted  by  a  firm,  one  of  whom  is  a  trustee,  though  the  business  be 
done  by  one  of  the  partners  who  is  not  a  trustee. 

The  testatrix  devised  real  estates  to  Clement  and  White,  upon 
trust,  after  the  death  of  a  tenant  for  life,  to  sell  and  pay  one-third 
of  the  produce  unto  the  plaintiff's  wife. 

Clement  was  a  solicitor  carrying  on  business  in  partnership  with 
Newman,  and  the  firm  of  Clement  and  Newman,  or,  as  it  was  said, 
Newman,  on  behalf  of  the  firm,  managed  the  affairs  of  the  trust, 
and  after  the  death  of  the  tenant  {or  life  sold  the  estates.  Clement 
died  in  1844,  and  this  bill  was  filed  against  White  for  payment  of 
the  one-third  share.  The  accounts,  as  rendered,  were  admitted, 
except  as  to  the  professional  charges  of  Messrs.  Clement  and 
Newman ;  and  these  were  now  made  the  subject  of  discussion. 

Mr.  Tinney  and  Mr.  Bates  for  the  plaintiff: 

It  is  clearly  settled,  that  a  trustee  cannot  make  any  charge  for 
his  professional  exertions  in  the  matter  of  the  trust.  The  same 
rule  applies  where  trust  business  is  conducted  by  two  solicitors, 
one  of  whom  happens  to  be  a  trustee:  Collins  v.  Carey  (2).  The 
^Qstee  is  only  entitled  to  costs  out  of  pocket. 

Mr.  Kindersley  and  Mr.  Bagshawe  for  White  : 

The  role  ought  not  to  be  extended  to  this  case.  On  the  death  of 
the  tenant  for  life,  it  became  necessary  to  sell  the  property. 
Clement,  by  the  state  of  his  health,  was  incapable  of  transacting 
the  business,  which  was  done  by  Newman  alone,  whom  it  would  be 
onjost  to  deprive  of  all  remuneration.  At  all  events  the  Court 
ought  to  grant  a  reference  to  the  Master,  to  enquire  under  what 
dramiBtaDoes  the  expenses  were  incurred. 

Mr.  Mitchell  for  another  defendant. 

Ths  Master  of  the  Bolls: 

I  do  not  think  that  the  circumstances  of  this  case  are  such  as  to 
warrant  the  Court  in  making  it  an  exception  to  the  admitted  rule. 


!>  See  /a  reDoody  [1893]  1  Gb.  129, 
'i.'  L.  J.  Ck  14,  67  L.  T.  650,  where 
r^cTCttce  will  be  found  to  a  great 
camber     of    intermediate     deciaions 


upon  this  rule  and  upon  subsequent 
qualifications  of  the  rule. — O.  A.  S. 
(2)  60  B.  E.  124  (2  Beav.  128). 


1847. 
July  27. 

Rolls  Onirt. 

Lord 
Lanqdalb, 

M.R. 

[523] 


[524] 
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Chbisto- 

PHEBS 

White. 


[526] 


A  trustee  is  not  allowed  to  act  as  his  own  solicitor  and  then 
charge  his  cestui  que  trust  with  the  amount  of  his  professional  fees. 
The  rule  admits  of  exception,  when  the  testator  or  creator  of  the 
trust  expressly  authorizes  the  trustee  to  retain  his  professional 
costs,  showing  thereby,  that  he  would  rather  run  the  risk  of  abuse, 
by  uniting  the  two  characters,  and  pay  the  solicitor  his  costs,  than 
lose  his  services  as  trustee. 

The  principal  fact  here  stated  is,  that  the  business  was  not  done 
by  the  trustee,  he  being  incapable  from  ill  heath,  but  that  the  whole 
was  done  by  his  partner.  It  was  done,  however,  for  his  profit  as 
partner,  and  is  the  same  as  if  two  partners  divide  their  business, 
one  attending  to  the  law  department,  and  the  other  to  the  eqnity,  in 
which  case  each  acts  for  the  profit  of  the  other.  Would  this  Court 
allow  a  trustee  to  say  to  his  partner,  '*  You  shall  act  as  solicitor, 
and  earn  all  the  profit  you  can  for  the  concern."  I  think  that  could 
not  be  maintained. 

For  the  business  done  during  the  life  of  Mr.  Clements,  only  costs 
out  of  pocket  can  be  allowed. 


1847. 
July  29,  30. 

Bolls  Court. 

Lord 

Lanodale, 

M.R. 

On  Appeal. 
Avg,  5. 

Lord 
COTTENHAM, 

L.C. 

[525] 


[526] 


NEWTON   V.   EICKETTS. 

(10  Beav.  525—531 ;  S.  0.  16  L.  J.  Ch.  372,  n.;  11  Jur.  662.) 

The  existence  of  a  suit  to  recall  probate,  in  which  the  probate  has  been 
ordered  into  Court,  is  not,  of  itself,  a  sufficient  ground  for  appointiBg  a 
receiver. 

In  August,  1842,  Sir  Robert  Ricketts  died,  having,  by  his  will, 
executed  shortly  before,  given  his  property  to  his  widow  and 
children,  but  excluding  the  plaintiff  his  daughter,  Mrs.  Newton. 
He  appointed  Lady  Eicketts,  Joseph  Cooper  Straford,  and  Thomas 
Askew,  executors,  and  Straford  and  Askew,  trustees  of  his  will. 

In  September,  1842,  Lady  Ricketts  and  Straford  proved  the  will 
in  the  common  form,  and,  as  was  stated  by  the  plaintiffs,  they  paid 
the  debts  &c.,  and  ascertained  the  residue.  Mr.  and  Mrs.  Newton 
disputed  the  validity  of  the  will ;  they  commenced  proceedings  in 
the  Ecclesiastical  Court  in  1848,  which  they  had  discontinued,  as 
they  alleged,  from  poverty. 

In  March,  1847,  they  recommenced  proceedings  in  the  Eccle- 
siastical Court  to  revoke  the  probate.  Lady  Bicketts  and  Strafonl 
were  ordered  to  appear,  and  to  bring  into  and  leave  in  Court 
the  probate,  and  to  prove  the  will  in  solemn  form,  otherwise  to 
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show  cause  why  the  probate  and  will  should  not  be  declared  null      Nbwtob 
and  invalid.  Rioketts. 

They  accordingly,  in  April,  1847,  brought  in  the  probate,  and 
propounded  the  will,  which  was  opposed  by  the  plaintiffs,  who 
insisted  on  its  invalidity ;  and  the  will  had  not  yet  been  proved  in 
the  solemn  form  in  the  Ecclesiastical  Court. 

The  plaintiffs  filed  this  bill  on  the  17th  of  July,  1847,  against 
Lady  Bicketts,  Mr.  Straford,  Mr.  Askew,  and  the  other  children  of 
the  testator ;  alleging,  that  pending  the  aforesaid  litigation  in  the 
said  Prerogative  Court  touching  the  validity  of  the  said  pretended 
will  and  the  said  probate  thereof,  and  by  the  force  and  operation  of 
the  said  decree  of  that  Court,  and  of  the  said  bringing  in  and  leaving 
the  said  probate  in  the  registry  of  the  said  Court,  the  said  probate 
was  recalled,  suspended,  and  inoperative ;  and  that,  pending  such 
litigation,  there  was  no  person  legally  entitled  to  receive,  transfer, 
or  dispose  of  any  part  of  the  personal  estate  or  effects  of  the  said 
Sir  B.  Bicketts  deceased. 

The  bill  simply  prayed  a  receiver  pending  the  litigation  in  the 
Ecclesiastical  Court,  and  an  injunction  to  restrain  the  transfer  of 
the  sum  of  88,1402.,  the  residuary  assets  standing  in  the  name  of 
Mr.  Straford,  the  trustee,  and  of  Charnock,  a  new  trustee,  who 
had  been  appointed  after  the  testator's  death,  but  had  died  in 
1846. 

It  appeared  that  the  plaintiffs,  before  filing  their  bill,  had  put  a       [  627  ] 
distringas  on  the  stock  and  dividends ;  and  Lady  Bicketts  having 
applied  to  the  Bank  to  allow  a  transfer,  in  order,  as  was  alleged,  to 
complete  the  appointment  of  a  new  trustee  under  the  will,  in  the 
room  of  Charnock,  this  bill  was  filed. 

The  plaintiffs  now  moved  for  an  injunction  and  receiver. 

Mr.  Kindersley  and  Mr.  Chapman  Barber^  in  support  of  the 
motion : 

*  *  Probate  was  obtained  without  notice  to  the  plaintiffs,  the 
validity  of  the  will  is  in  contest,  and  the  probate  has  been  recalled ; 
80  that  there  is  no  person  armed  with  the  authority  of  the  Eccle- 
siastical Court  to  get  in  the  assets. 

.    (The  Master  of  the  Bolls:  Notwithstanding  the  probate  has 
been  brought  into  Court,  there  is  an  existing  legal  personal  repre- 
sentative.   This  Court  merely  acts  for  the  purpose  of  protecting  *the       [  •528  ] 
property.     Do  you  allege  any  case  of  insolvency  or  danger  ?) 

R.R. — ?0L.  LXXVI.  13 
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Nbwton      We  do  not  allege  such  a  case,  but  the  defendant  has  applied  to  the 

BioKiBTTs.     Bank  to  permit  a  transfer,  notwithstanding  the  distringas,  and  the 

plaintiffs  receive  notice  that  this  would  be  done,  unless  a  bill  were 

filed.     This  shows,  that  it  is  intended  to  deal  improperly  with  the 

fund  before  the  right  to  it  had  been  determined. 

Mr.  Robson,  in  the  absence  of  Mr.  Turner ,  for  Lady  Ricketts 
[cited  Watkins  v.  Brent  (i)  and  RendaU  v.  RendaU  (2),  where  Vice- 
Chancellor  Wigram]  observed,  "  Two  rules  may,  I  believe,  be  stated 
with  perfect  safety :  first,  where  probate  or  administration  has  been 
granted,  a  receiver  will  not  be  appointed  pending  litigation  in  the 
Ecclesiastical  Courts  to  recall  probate,  unless  a  special  case  be  made 
for  doing  so."  *  *  ♦ 
[  629  ]  There  are  no  outstanding  assets  to  get  in,  and  even  if  the  will 

were  set  aside,  the  widow  would  become  entitled  to  one-third  of 
the  fund,  and  the  plaintiffs  to  a  portion  only  of  the  remainder.  It 
would  be  extremely  unjust  to  deprive  the  parties  of  their  income 
until  the  litigation  is  ended. 

The  plaintiffs  have  also  disentitled  themselves,  by  their  laches, 
to  the  interference  of  the  Court.  It  is  admitted  that  they  had 
notice  in  1848,  and  that  they  took  some  proceedings  which  they 
abandoned. 

The  fund  also  is  standing  in  the  name  of  the  trustee  and  not  of 
the  executors. 

Mr.  RoupeU  and  Mr.  T.  H.  Hall  for  Straford,  also  resisted  the 
motion,  and  in  addition  reUed  on  a  case  of  Connor  v.  Connor  (3),  in 
which  Lord  Cottenham  held,  that  the  fact  that  the  Ecclesiastical 
Court  had  issued  a  citation  for  recalling  letters  of  administration, 
was  not  sufi&cient  to  induce  the  Court  to  interfere  against  the  legal 
right  of  the  existing  administrator. 

[  530  ]  Mr.  Kindersley,  in  reply,  said,  that  in  Connor  v.  Connor^  the 

Lord  Chancellor  had  discharged  the  order  of  the  Yicb-Chancblx.ob, 
merely  because  the  parties  had  offered  to  bring  the  money  into 
Court.  That  the  object  of  the  intended  transfer  in  this  case  was  to 
take  the  fund,  admitted  to  be  part  of  the  assets,  out  of  the  hands  of 
the  executors,  and  put  it  under  the  control  of  a  stranger, 

Mr.  RoupeU  observed  that  Connor-  v.  Connor  was  a  suit  for  the 
administration  of  the  estate. 

(1)  43  R.  B.  149  (1  My.  &  Cr.  97).  (3)  74  R.  R.  157  (15  Sim.  398) 

(2)  1  Hare,  p.  154. 
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The  Master  of  the  Bolls  :  Nbwto 

I  will  not  decide  this  case  before  I  know  what  passed  in  Connor  Riokbttb. 
V.  Connor.  It  may  make  a  difference,  that  that  suit  was  for  the 
administration  of  the  estate,  and  that  this  is  merely  for  a  receiver 
and  injunction.  Unless  something  passed  in  Connor  v.  Connor 
material  to  the  case  now  under  discussion,  I  hardly  think  I  ought  to 
interfere,  and  appoint  a  receiver.  What  are  the  facts  ?  Probate  of 
the  will  has  been  granted,  and  for  anything  yet  appearing  to  the 
contrary,  duly  granted,  on  proof  in  common  form.  The  plaintiffs 
desire  to  have  it  proved  in  solemn  form,  and  can  require  it  by  a 
very  easy  proceeding  in  the  Ecclesiastical  Court.  An  opportunity 
is  given  to  one  side  to  prove  the  will  per  testes,  and  to  the  other  to 
impeach  it,  if  he  can ;  but  what  ground  is  there  for  equitable  relief 
under  these  circumstances  ? 

It  is  satisfactory  to  find,  that  the  authorities  show,  that  such  a 
state  of  things  alone,  affords  no  right  to  relief,  though  it  may,  if 
connected  with  other  circumstances;  and  I  can  conceive  many 
cases,  in  which  this,  coupled  with  other  circumstances,  would 
induce  the  Court  to  interfere  and  protect  the  property.  But  is  any 
other  ground  here  alleged  ?  Is  it  pretended  that  if  the  fund  be  left 
in  the  *power  of  those  now  having  the  legal  right,  it  will  be  [  'ssi  ] 
exposed  to  the  least  danger  ?    That  is  not  even  alleged. 

What,  then,  are  the  other  circumstances?  There  had  been  a 
full  administration  of  the  estate,  so  far  as  to  clear  the  residue ;  the 
executors  desire  to  declare  that  they  hold  it  in  trust  for  the  persons 
entitled  under  the  will,  and  wish  to  apply  it  for  the  benefit  of  such 
persons.  One  view  to  be  taken  of  this  case  is,  that  the  plaintiffs 
Miay>  by  possibility,  establish  their  right,  and  it  may  possibly 
happen,  that  by  leaving  the  fund  in  the  hands  of  the  trustees,  it 
may  be  more  difficult  to  follow  it.  In  the  absence  of  any  proof  or 
allegation  that  the  defendants  are  not  perfectly  able  to  answer 
when  required,  I  am  at  a  loss  to  know  why  this  Court  should 
interfere  at  all. 

If,  notwithstanding  the  cases  cited,  I  should  find  that  the 
Lord  Chancellor  would  have  granted  the  injunction  in  Connor 
V.  Connor,  if  the  party  had  not  consented  to  bring  the  fund  into 
Court,  I  shall  not  be  at  all  disposed  to  act  contrary  to  his  decision. 
It  is  my  duty  to  follow  his  example. 

I  will  ascertain  what  passed  in  that  case;  but  if  I  find  that 
it  does  not  govern  the  present,  I  shall  refuse  the  motion  with 
costs. 

18—^ 
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Kbwtok  The  Master  of  the  Bolls  said,  he  found  that  nothing  occurred 

BioKETTs.  i^  Connor  v.  Connor  which  affected  this  case ;  and  he  must  therefore 

July  30.  refuse  the  motion  with  costs. 

1847.  The  ItfASTBR  OF  THE  BoLLS  having  refused  the  application,  aa 

'^^Ll'  above  stated,  it  was  now  renewed  before  the  Lord  Chancellor. 


[  11  Jur. 
662] 


Neivton,  for  the  plaintiffs,  stated  the  facts  of  the  case,  and,  in 
support  of  the  application,  cited  and  commented  upon  the  following 
cases,  viz.  Andretcs  v.  Powysil),  Watkins  v.  Brent  (2),  All^n  v. 
Mcpherson  (8) ,  Connor  v.  Connor  (4) .  He  cited  also  Rex  v.  Buttery  (5) , 
to  show  that,  in  an  indictment  for  forging  a  will,  production  of  the 
probate  is  not  conclusive  evidence  of  the  validity  of  the  will. 

Roupell,  Bolt,  and  Rohson,  for  the  defendants,  were  not  called 
on  by  the  Lord  Chancellor. 

The  Lord  Chancellor  : 

In  this  case  no  improper  conduct  or  want  of  responsibility  is 
alleged  against  the  party  to  whom  probate  has  been  granted.     The 
case  rests  only  on.  the  proceedings  in  the  Ecclesiastical  Court ;  and 
the  question  is,  whether,  after  probate  has  been  granted,  and  there 
is  an  application  made  to  rescind  it,  the  pendency  of  that  proceed- 
ing simpliciter  is  a  ground  for  this  Court,  as  of  course,  to  interfere 
to  prevent  the  parties  to  whom  probate  has  been  granted  from 
using  those  powers  which  it  confers  upon  them.     In  Watkins  v. 
Brent  (2),  which  I  did  not  recollect  until  it  was  mentioned  to  me,  I 
stated  my  view  of  this  question ;  and  in  the  recent  case  of  Connor 
V.  Connor,  I  expressed  a  similar  opinion,  though,  as  the  parties 
were  willing  to  bring  the  fund  into  Court,  it  did  not  become 
necessary  for  me  to  decide  the  point.    I  gave,  however,  an  opinion, 
that  where  administration  is  properly  granted,  and  no  case  made 
of  an  intention  to  misapply  the  fund,  this  Court  does  not  interfere. 
The  Master  of  the  Bolls  has  acted  upon  a  similar  principle  in  the 
present  case.     Now,  all  this  may  be  wrong,  and  it  is  quite  proper 
that  the  case  should  be  sifted.    I  have,  therefore,  listened  attentivelv 
to  the  cases  which  have  been  cited,  and  they  all  appear  to  me  rather 
to  go  against  the  view  sought  to  be  maintained  than  to  support  it. 

(1)  2  Br.  P.  C.  504.  (4)  74  R.  R.  157  (15  Sim.  598). 

(2)  43  R.  R.  149  (1  Mj'.  &  Or.  97).  (5)  Russ.  &  Ry.  C.  C.  342. 

(3)  73  R.  R.  30  (1  H.  L.  C.  191). 
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One  thing  seems  to  have  been  lost  sight  of  in  dealing  ^ith  this  case.      Kewtost 

If  there  be  danger  of  mal-administration  of  the  estate,  then  this     biokxtts 

Court  will  interfere  by  injunction,  and,  if  necessary,  appoint  a 

receiver  to  act  in  the  place  of  those  appointed.     *It  does  not  inter-      [  *663  ] 

lere  in  reference  to   the  authority  which  they  derive  from  the 

Ecclesiastical  Court,   but  only  from    an    apprehension  that  the 

property  will  not  be  safe  in  their  hands ;  and  thus,  therefore,  we 

find  the  Court  granting  an  injunction  or  a  receiver  in  cases  where 

the  conduct  of   the  parties  administering  is  impeached.     In  the 

present  case,  however,  the  only  fact  is,  that  a  suit  has  been 

instituted  to  recall  the  probate,  and,  therefore,  the  other  class  of 

cases  can   form  no  authority  for  this  simple  point.    Nothing  is 

here    involved   but    this   one    point.     The  case    of    Andrews  v. 

Poicysii)  arose  on  demurrer;  and  as  every  fact  stated  was,  for 

that  purpose,  to  be  taken  as  true,  whatever  was  stated  on  the 

bill  as  against  the  defendant  would,  consequently,  be  so  treated. 

In  the  case  of  King  v.  King  (2),  no  probate  had  been  granted;  and 

the  Court  acted  on  that  circumstance,  because  there  was  no  one  to 

protect  the  estate.     The  Court  in  such  cases  steps  in  and  protects 

the  property  until  it  is  known  who  is  to  be  intrusted  with  the 

administration.     When,  however,  probate  has  been  granted,  but 

some  other  party  comes  to  ask  to  have  it  recalled,  this  does  not 

come  under  the  same  rule.     In  the  case  of  Atkinson  v.  Henshaw  (s), 

there  was  also  no  probate.     In  Rutherford  v.  Doxujlas  (4),  (I  take 

this  case  as  stated  to  me  by  the  learned  counsel),  there  was  an 

imputation  of  fraud.     In  Ball  v.  Oliver  (5),  although  a  suit  had 

been  instituted  in  the  Ecclesiastical  Court  for  the  purpose  of  getting 

the  letters  of  administration  recalled,  yet  this  was  not  the  ground 

relied  on :    the  case  raised  was  one  of  insolvency ;   and  though 

denied  by  the  answer,  this  was  the  case  upon  which  this  Court  had 

to  go ;  it  had  to  proceed  on  this  allegation  of  insolvency,  and  the 

case  was  not  one  simpUciter  of  probate  granted,  and  subsequently 

disputed.     In  the  case  of  Watkins  v.  Brent  (6),  the  executor  had 

died,  and  there  was  no  person  in  possession  of  probate  ;  and  so  far 

from  there  deciding  that  the  interference  of  this  Court  was  a  matter 

of  course,  I  carefully  guarded  myself  upon  the  point.     I  have  now 

gone  through  the  cases.     The  assistance  of  this  Court  may,  in  some 

instances,   be  necessary  to  protect  the  property;   but  this  is  a 

(1)  2  Br.  P.  C.'o04.  (4)  1  Sim.  &  St  HI,  n. 

(2)  6  Ves.  172.  (5)  2  V.  &  B.  96. 

(3)  2  V.  &  B.  85.  (6)  43  E.  R.  149  (1  My.  &  Cr.  97). 
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different  case  from  that  made  here.  The  order  to  bring  in  the 
probate  is  a  matter  of  course ;  it  is  no  adjudication  on  the  matter 
of  right;  the  probate  abides  the  event  of  the  litigation.  The 
question  here  is,  whether  this  is  sufficient  to  justify  this  Court  in 
interfering  with  those  against  whom  no  imputation  is  made,  so  as 
to  prevent  their  dealing  with  property  coming  to  them  under  the 
authority  of  the  Ecclesiastical  Court.  No  authority  for  this  has 
been  produced;  and  I  must,  therefore,  dismiss  the  motion,  with 
costs. 


1847. 
Junes. 

Boll*  Otmrt, 

Lord 

Lanodals, 

M.£. 

[  10  Beav. 
532  J 


BAG8HAW  V.   PAEKER(l). 

(10  Beav.  532—536.) 

By  articles  of  partnership,  it  was  stipulated  that,  in  the  event  of  such 
severe  illness  as  should  oblige  the  defendant  to  quit  India  for  more 
than  one  year,  the  books  should  be  made  up  to  the  end  of  the  partnership 
year,  and  a  valuation  should  be  made  of  the  stock.  The  defendant  became 
an  incurable  lunatic  on  his  way  to  India.  He  arrived  there  in  1841,  and 
was  sent  back :  Held,  that  this  article  contemplated  a  dissolution ;  that, 
according  to  the  fair  meaning  of  the  article,  the  event  had  happened,  and 
that  his  partners  were  entitled  to  a  dissolution  as  from  the  end  of  the 
partnership  year  1842,  and  not,  as  contended  by  the  defendants,  from 
the  decree. 

In  1840,  the  plaintiffs,  Bagsha^  &  Co.,  agreed  to  form  a 
partnership  with  the  defendant  Parker,  for  the  purpose  of  estab- 
lishing a  sugar  and  rum  manufactory  in  India.  Parker  was  to  go 
to  Bengal,  and  personally  superintend  and  manage  the  factory. 

Articles  of  partnership  were  accordingly  executed,  dated  in  July, 
1840,  whereby  they  agreed  to  become  partners  for  five  years ;  and 
it  was  agreed,  that  the  plaintiff  should  purchase  the  machinery,  i&c. 
The  thirteenth  article  was  as  follows :  ''In  the  event  of  death  or 
such  severe  illness  as  shall  oblige  Mr.  Parker  to  quit  India  for  more 
than  one  year,  the  books  to  be  made  up  to  the  end  of  the  partner- 
ship year,  provided  the  period  gives  (in  case  of  death)  one  year's 
profit,  and  a  valuation  made  by  persons  chosen,  one  by  Mr.  Parker 
or  his  executors,  as  the  case  may  be,  the  other  by  Bagshaw  &  Co., 
or  by  a  third  person,  in  the  event  of  such  not  agreeing,  who  shall 
value  the  stock,  fixed  and  moveable,  the  liabilities,  &c.  &c.,  which 
shall  be  taken  at  such  valuation  by  the  remaining  partners.'* 

In  October,  1840,  the  defendant  left  England  for  India,  but  on 
his  passage   he   became  a   lunatic.     He  arrived  at  Calcutta   in 

(1)  See  now  the  Partnership  Act»    1890,  s.  35  (a),  and  the  Lunacy  Act, 
1890,  «.  119.--0.  A.  S. 
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February,  1841,  where  he  remained  some  months ;  but  being  found     baoshaw 
incurable,  he  was  sent  back,  and  arrived  in  England  in  October,  1841.      parkbr. 

The  plaintiffs,  however,  at  their  own  expense  proceeded  in  the       [  &S3  ] 
undertaking,  and  they  brought  the  works  into  active  operation  in 
November,  1842. 

In  consequence  of  the  continuance  of  the  defendant's  malady, 
the  plaintiffs,  in  January,  1848,  filed  this  bill,  praying  that  the 
partnership  might  be  dissolved,  and  that  it  might  be  declared  from 
what  date  it  was  to  be  dissolved,  and  that  the  accounts  might  be 
taken. 

The  cause  now  came  on  for  hearing,  and  the  only  question 
discussed  was,  from  what  day  the  partnership  was  to  be  considered 
dissolved. 

Mr.  R.  Palmer  (in  the  absence  of  Mr.  Turner)^  for  the  plaintiffs, 
asked  for  a  declaration,  that  the  partnership  was  dissolved  from  the 
end  of  the  year  1841,  and  that  the  accounts  might  be  taken  on  that 
principle.  He  argued,  that  although  in  the  case  of  Besch  v. 
Frolich  (1),  the  partnership  was  declared  dissolved  from  the  date  of 
the  decree ;  still  that  case  was  no  authority  for  the  present,  for 
there,  the  articles  of  partnership  contained  no  proviso  for  a  dissolu- 
tion, but  here,  there  was  an  express  stipulation  on  that  head,  by 
the  terms  of  which  the  rights  of  the  parties  ought  to  be  regulated. 

That,  by  the  thirteenth  article,  it  was  stipulated,  that  in  the 
event  of  such  severe  illness  as  should  oblige  the  defendant  to  quit 
India  for  more  than  one  year,  the  trade  was  to  be  wound  up,  and 
the  partnership  dissolved;  and  that  it  clearly  appeared,  that  the 
defendant  had  been  disabled  by  mental  illness  from  continuing  in 
India,  and  from  performing  the  duties  he  had  undertaken.  ^That  [  *5S4  ] 
the  plaintiffs  had  done  all  they  could,  and  had  filed  this  bill  without 
delay. 

That  in  Besch  v.  Frolich  Lord  Lyndhurst  relied  on  the  fact  of 
the  lunatic's  capital  being  continued  in  the  business,  and  considered 
it  would  not  be  equitable  that  his  capital  should  be  subjected  to  the 
perils  of  trade,  without  allowing  him  to  participate  in  the  profits  ; 
but  here  the  whole  capital  had  been  advanced  by  the  plaintiffs; 
that,  therefore,  in  all  events,  the  dissolution  ought  not,  under  such 
circumstances,  to  be  later  than  the  filing  of  the  bill,  as  in  the  case 
of  Kirbtj  V.  Carr  (2),  where  there  was  no  capital. 

(1)  65  E.  R.  363  (1  Ph.  172).  (2)  51  R.  R.  356  (3  Y.  &  C.  (Ex.  Eq.) 

184). 
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BAG8HAW  Mr.  Ainphlett,  for  Mr.  Parker  and  his  committee,  did  not 

Pabkbr.  dispute  that  the  plaintiffs  were  entitled  to  a  dissolution  of  the 
partnership ;  but  contended  that  it  ought  to  take  place  from  the 
date  of  the  decree,  as  in  Besch  v.  Frolich ;  that  the  case  did  not 
fall  within  the  thirteenth  clause,  for  the  event  there  contemplated 
was  that  of  the  defendant  voluntarily  retiring  from  India  for  a  year 
by  reason  of  ill  health ;  that  a  lunatic  was  incapable  of  exercising 
any  discretion  on  the  matter,  and  that  his  removal  could  not  be 
considered  as  an  act  of  his  own,  or  one  for  which  he  was 
responsible. 

That  if  he  had  remained  a  lunatic  in  India,  still,  though 
incapable  of  performing  his  duties,  the  dissolution  would  be  from 
the  date  of  the  decree  :  Besch  v.  Frolich.  That  the  plaintiffs  ought 
to  have  taken  some  step  to  determine  the  partnership,  such  as 
giving  notice,  which  notice  would  have  been  valid  notwithstanding 
the  lunacy,  Robertson  v.  Lockie  (i),  and  ought  to  have  had  the 
partnership  property  valued. 

[  536  ]  Mr.  li.  Palmer^  in  reply. 

Thb  Master  of  the  Bolls  : 

Though  the  word  ''  dissolution  "  is  not  used,  yet  I  think  that  the 

thirteenth  clause  contemplates  a  dissolution.     I  cannot  conceive 

'  what  else  can  be  the  meaning  of  the  provision,  that  the  books  are 

to  be  made  up,  and  the  stock  to  be  valued  and  taken  by  the 

remaining  partners. 

In  what  event  then  is  a  dissolution  to  take  place  ?  ''  In  the  event 
of  death,  or  such  severe  illness  as  should  oblige  Mr.  Parker  to  quit 
India  for  more  than  one  year."  What  happened?  Mr.  Parker 
arrived  in  India,  in  a  state  of  insanity,  in  February,  1841.  It  is 
true  that  he  was  not  at  that  time  a  voluntary  agent,  competent  to 
determine  whether  he  would  quit  India  or  not.  He  was  left  entirely 
to  the  care  and  humanity  of  persons  there.  They  sent  him  back 
to  England,  which  was  the  best  and  most  proper  thing  to  do.  This 
having  been  advisedly  and  prudently  done  for  his  benefit,  the  ques- 
tion is,  whether,  according  to  the  fair  interpretation  of  this  clause, 
the  Court  must  not  hold  that  he  was  obliged  by  severe  ilhiess  to 
quit  India. 

I  cannot  help  thinking  that  this  is  the  rational  and  fair  meaning 
to  be  given  to  these  words.  He  was  obliged  to  go  back  to  England ; 
(1)  74B.  R.  80  (15  Sim.  285). 
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this  visitation,  this  mental  affliction  rendered  it  impossible  for  him 
to  remain  there. 

It  is  argued  that  to  bring  the  case  within  the  clause,  it  is  necessary 
that  there  should  be  an  intention  on  his  part ;  but  if  he  had  been 
of  sound  mind,  his  mere  intention  would  not  have  determined 
whether  he  was  obliged  to  quit  India  or  not. 

Next,  it  was  necessary  that  he  should  be  obliged  to  quit  India  for 
more  than  one  year,  and  in  the  result  I  think  it  appears  that  he 
was  obliged  to  quit  for  more  than  that  time.  That  year  expired 
some  time  in  1842;  but  it  is  not  material  to  consider  on  what 
particular  day  in  the  year,  because  the  books  were  to  be  made 
up  to  the  end  of  the  partnership  year,  that  will  be  up  to 
December,  1842. 

Under  these  circumstances  I  think  that  the  partnership  must  be 
considered  dissolved  on  the  last  day  of  the  year  1842. 


Baoshaw 
Pabkbb. 


[536] 


RYALL   V.  HAKNAM. 

(10  Beav.  536—541 ;  S.  C.  16  L.  J.  Ch.  491 ;  11  Jur.  761.) 

A  testator  devised  an  estate  to  '*  Elizabeth  Abbott  (a  naturaLdaughter  of 
Elizabeth  Abbott,  of  G.,  single  woman,  and  who  formerly  lived  in  his 
service  ")  for  life,  with  remainder  to  her  children.  At  the  date  of  the  will, 
there  was  no  person  answering  this  description;  for  though  Elizabeth 
Abbott,  who  had  formerly  lived  in  his  service,  had  a  natural  child,  yet  it 
was  a  son  and  not  a  daughter,  and  was  named  John  and  not  Elizabeth ; 
besides  this,  Elizabeth  herself  was  not  then  a  single  woman,  but  had 
married  one  Caddy,  and  had  a  legitimate  daughter  Margaret  John  Abbott 
being  dead,  the  property  was  claimed,  first,  by  the  plaintiff,  on  the  ground 
that  the  gift  was  void  for  uncertainty ;  secondly,  by  the  children  of  John 
Abbott;  and,  thirdly,  by  Margaret;  but  the  Court  held,  under  the 
circumstances,  that  the  children  of  John  Abbott  were  entitled. 

This  case  was  argued  by 

Mr.  PurvU  and  Mr.  Bird,  for  the  plaintiff,  cited  [Miller  v. 
Travera  (i),  Selwood  v.  Mildmay  (2),  Denne  v.  Page  (8),  Hai/  v.  The 
Earl  of  Coventry  (4),  Doe  d.  Hiscocks  v.  Hiscocks  (5)]. 

Mr.  Kindersley  and  Mr.  Crawford,  for  the  children  of  John 
Abbott.     *     *     * 

Mr.  Roupell  and  Mr.  James  Cavipbell,  for  Margaret  Austin, 
cited  [Doe  d.  Le  Chevalier  v.  Huthwaite  (6)] . 


(1)  34  R.  R.  703  (8  Biug.  244). 

(2)  4  R.  R.  1  (3  Ves.  306;. 

(3)  1  R.  B.  655,  n.  (11  East,  603,  ii.). 


(4)  1  R.  R.  652  (3  T.  R.  83). 

(6)  52  R.  R.  748  (5  M.  &  W.  363). 

(6)  22  R.  R.  508  (3  B.  &  Aid.  632). 


1847. 
July  6,  26. 

ItolU  CouH. 

Lord 

Lanodalk, 

M.R. 

[586  ] 
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Rtall  Mr.  Lovatf  for  the  trustee. 

Hannah. 

Ml'.  Purvis,  in  reply. 

[Other  cases  were  cited  which  have  no  apparent  bearing  upon  the 
point  here  reported.] 

The  Master  of  the  Bolls  reserved  his  judgment. 

JWy26.       The  Master  op  the  Bolls: 

r^aT]  William  Beed,  by  his  will,  dated  the  9th  day  of  March,  1798, 

having  devised  certain  estates  to  trustees,  subject  as  therein  men- 
tioned for  the  benefit  of  the  children  of  his  nephew  William  Bell 
lawfully  begotten,  gave  and  devised  a  certain  copyhold  estate  of 
inheritance,  lately  purchased  by  him  of  his  said  nephew  William 
Bell,  and  which  he  had  surrendered  to  the  use  of  his  will,  to  his 
said  nephew  William  Bell,  for  life,  and  after  his  death  to  trustees  to 
support  contingent  remainders,  and  then  in  trust  for  **  Elizabeth 
Abbott,  a  natural  daughter  of  Elizabeth  Abbott,  of  the  parish  of 
Gillingham,  single  woman,  and  who  formerly  lived  in  his  service,*' 
for  her  life*,  and  after  her  decease,  then  in  trust  for  all  and  every 
the  child  and  children  of  the  body  of  the  said  Elizabeth  Abbott  the 
daughter,  lawfully  to  be  begotten,  equally  between  and  amongst 
them,  share  and  share  alike,  as  tenants  in  common,  with  a  devise 
over  in  default  of  any  such  issue. 

After  the  testator's  death,  William  Bell,  the  devisee  for  life,  took 
possession  of  the  estate.  He  continued  in  possession  till  his  death, 
which  happened  in  October,  1889.  The  surviving  trustee  then 
entered  into  possession  of  the  estate,  and  the  question  is  to  whom 
it  belongs. 

There  was  no  person  answering  the  description  of  the  first 
devisee  in  remainder  mentioned  in  the  will, — ^no  ''Elizabeth 
Abbott,  a  natural  daughter  of  Elizabeth  Abbott,  of  the  parish  of 
Gillingham,  single  woman,  who  had  been  in  the  testator's 
service;"  the  description  being  erroneous,  and  literally  applicable 
to  no  one. 

[  589  ]  I.  It  is  alleged  by  the  plaintiff,  that  it  cannot  be  discovered  who 

was  meant,  and  therefore  that  the  devise  is  void  for  uncertainty. 

II.  It  is  alleged  by  the  defendants  of  the  name  of  Abbott,  that 
the  testator  meant  John  Abbott,  who  was  a  natural  son  of  Clizabeth 
Abbott,  a  single  woman,  who  had  been  in  the  testator's  service,  and 
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who  afterwards,  and  before  the  date  of  the  will,  became  Elizabeth,       Rtall 
the  wife  of  John  Caddy.  Hamnam. 

III.  And  it  is  alleged  by  the  defendant  Margaret  Austin,  that  the 
testator  meant  herself,  i.e.  Margaret,  the  legitimate  daughter  of  John 
Caddy  and  Elizabeth  his  wife,  who  was  formerly  Elizabeth  Abbott, 
and  had  been  in  the  testator's  service. 

The  facts  are,  that  i|}  the  year  1791  Elizabeth  Abbott,  a  single 
woman,  in  the  service  of  the  testator,  became  pregnant:  that 
William  Bell,  the  testator's  nephew,  and  the  devisee  for  life  of 
the  estate  in  question,  was  the  putative  father  of  the  child:  that 
the  testator  desired  his  nephew  to  marry  this  Elizabeth  Abbott,  but 
the  nephew  refused  ;  and  the  woman  having  left  the  testator's  house 
soon  afterwards,  gave  birth  to  a  male  child,  which  was  christened 
John :  that  the  testator  took  some  interest  in  Elizabeth  Abbott,  and 
showed  her  some  kindness  after  the  birth  of  her  son.  He  knew 
well  that  there  was  a  natural  child  of  Elizabeth  Abbott  of  the 
parish  of  Gillingham,  single  woman,  who  had  lived  in  his  service. 
He  may  or  may  not  have  known  that  the  child  was  a  son ;  but, 
except  the  son  John,  Elizabeth  Abbott  never  had  any  illegitimate 
child. 

In  the  beginning  of  the  year  1795  she  married  John  Caddy,  and        [  540  ] 
in  November,  1795,  the  defendant  Margaret  was  born,  a  legitimate 
child  of  that  marriage. 

There  seems  reason  to  believe,  and  for  the  purpose  of  this  suit  I 
assume,  that  the  testator  continued  to  notice  and  to  show  some 
kindness  to  Mrs.  Caddy,  after  her  marriage  and  the  birth  of  her 
daughter  Margaret,  who  was  the  only  child  of  the  marriage  born 
before  the  date  of  the  will. 

It  was  under  these  circumstances, — Elizabeth  Caddy  having 
(when  EUzabeth  Abbott,  single  woman)  had  one  natural  child 
and  no  more,  viz.  a  son,  of  whom  William  Bell  was  the  putative 
father,  and  having  had  a  legitimate  daughter  born  to  her  husband 
John  Caddy, — that  the  testator  made  his  will,  and  thereby,  after 
making  a  provision  for  the  children,  namely,  legitimate  children  of 
William  Bell,  gave  this  estate  to  him  for  his  life  only,  with  remainder, 
as  it  is  expressed,  to  '*  Elizabeth,  a  natural  daughter  of  Elizabeth 
Abbott,  a  single  woman." 

After  great  doubt,  and  with  much  difficulty,  I  have  at  length  come 
to  the  conclusion,  that  the  testator  should  be  deemed  to  have  meant 
to  give  the  estate  in  remainder  to  the  person  who  was  the  only 
natural  child  of  Elizabeth  Abbott  single  woman,  the  only  person  to 
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[  •S41  ] 


whom  he  can  be  supposed  to  have  had  some  relation  through  his 
nephew  William  Bell,  to  whom  the  life  interest  in  the  estate  ^as 
given.  The  words,  as  they  stand  in  the  will,  have  no  application  to 
any  person ;  but  a  valid  devise  in  favour  of  some  one  must  have 
been  meant,  and  I  cannot  conclude  that  the  testator  did  not  mean 
to  make  a  provision  for  the  natural  child  of  Elizabeth  Abbott ;  and 
if  it  be,  as  I  think  it  ought  to  be,  concluded,  that  he  did  mean  to 
provide  for  her  natural  child,  then  as  she  had  *only  one,  I  think 
that  the  mistake  of  the  name  and  sex  ought  not  to  defeat  the  devise; 
and  on  the  whole  I  am  of  opinion,  that  the  children  of  John  Abbott 
became  entitled  to  the  benefit  of  the  devise. 


1847. 
June  7. 

HolU  OmH, 

Lord 

Lanodals, 

M.R. 

[647] 


HUDLE8T0N  v.  GOULDSBURY. 

(10  Beav.  647—551 ;  8.  0.  11  Jur.  464.) 

Canal  BHares  will  not  pass  under  a  bequest  of  property  Tested  in  "  bonds 
or  securities  "(1). 

A  testator  willed  that  certain  property  should  be  Tested  in  a  manner 
most  secui-e,  and  least  liable  to  fluctuation  or  risk,  and  that  3,000/.  should 
be  at  the  will  of  his  wife  at  her  death ;  but  the  residue  he  willed  his  wife 
should  distribute  to  his  relations.  He  made  his  wife  residuary  legatee : 
Held,  that  the  distribution  to  the  relations  was  not  to  take  place  until  the 
wife's  death,  and  the  Court  inclined  to  the  opinion  that  the  wife  took  a  life 
estate  by  implication  ;  but  held  that,  at  all  eTents,  she  was  entitled  for  life 
imder  the  residuary  gift  to  her. 

The  testator,  General  Marshall,  by  his  will  dated  in  1845,  after 
giving  "to  his  affectionate,  dutiful  and  dearly  beloved  wife/'  all 
his  plate,  furniture,  books,  wine,  carriages  and  horses,  and  all  his 
goods  and  chattels  of  every  description,  with  the  exception  of  such 
articles  as  might  be  particularly  devised  in  any  following  part  of 
his  will,  and  after  giving  his  wife  his  arrears  of  pay,  and  the  balance 
at  his  banker's,  proceeded  as  follows : 

"  And  as  for  and  concerning  my  property,  that  is  or  may  be  vested 
in  the  British  or  foreign  funds,  or  in  bonds  or  securities  of  any 
description,  I  will  that  the  property  may  be  vested  in  such  manner 
as  she,  with  the  advice  of  my  executors,  may  consider  most  secure, 
and  least  liable  to  fluctuation  or  risk.  And  further,  that  the  prin- 
cipal sum  of  8,0002.  shall  be  at  the  will  and  disposal  of  my  said  wife 
at  the  time  of  her  death,  to  whomsoever  she  will,  but  the  residue  of 

(1)  The  term  *'  securities  "  may  by  Rayner  [1904]  1  Ch.  176,  177.  73  L.  J. 

modem  usage  be  readily  extended  by  Ch.  HI,  89  L.  T.  681,  C.  A,;  /«  rr 

context    so    as  Ite   denote   the    same  Oent  and  Eason*a  Cmtract  [190o]  1  Ch. 

meauing  as  "  investments :  "  see  hi  re  3.S6,  74  L.  J.  Ch.  383.— O.  A.  S. 
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the  property,  over  and  above  the  said  8,000!.,  I  will  that  my  wife    Hudleston 
shall  distribute  to  my  relations,  whose  relative  claims  she  is  fully     goulds- 
acquainted  with."     He  appointed  his  wife  executrix,  "  and  likewise       ®^*^* 
to  be  residuary  legatee  of  his  estate ;  and  he  accordingly  gave  and 
bequeathed  to  her,  for  her  sole  use  and  benefit  and  disposal  thereof, 
all  his  worldly  property  and  estates  whatever,  with  the  exception 
of  the  legacies  and  bequests  thereinbefore  mentioned.*'    And  he 
appointed  three  gentlemen  to  be  joint  executors. 

The  testator  died  possessed  (amongst  other  things)  of  money       [  ^48  ] 
in  the  funds,  East  India  stock,  Russian  and  other  bonds,  and 
eight  Shropshire  canal  shares. 

This  bill  for  administration  now  came  on  for  hearing  upon  the 
Master's  report. 

Mr.  Lloyd,  for  the  plaintiff,  and 

Mr.  Raupell  and  Mr.  Bennet,  for  the  next  of  kin,  contended, 
that  the  canal  shares  passed  by  the  bequest  of  property  vested 
in  securities,  and  that  the  testator  intended  to  include  all  property 
invested  by  him,  whether  in  the  funds,  bonds,  or  in  public 
Companies,  and  yielding  interest  or  profits,  and  that  this  was  the 
usual  and  popular  meaning  of  the  expression  used  by  the  testator. 

Secondly.  That  after  setting  apart  the  S,000i.  sterling,  the 
remainder  of  the  residuary  estate  was  immediately  distributable 
amongst  the  next  of  kin  of  the  testator;  for  the  residue  of  the 
property  (without  any  reservation  of  a  life  interest  to  the  widow),  over 
and  above  the  8,000!.,  was  to  be  distributed  by  her  amongst  the 
testator's  relations,  ''  whose  relative  claims,"  added  the  testator, 
**  she  is  fully  acquainted  with ;  "  and  that  these  words  showed, 
that  the  distribution  was  to  be  among  a  class  existing  at  the  death 
of  the  testator,  with  whose  claims  she  was  then  fully  acquainted, 
and  not  amongst  a  class  living  at  her  death  whom  she  might  know 
nothing  of. 

Mr.  Kinder  shy  and  Mr.  Steuart  Macnaghten,  for  the  widow  : 

A  canal  share  cannot  be  considered  an  investment  in  a  security. 
It  consists  not  of  any  capital  sum,  but  is  a  mere  share  in  the 
property  of  a   trading  concern:    Sparling  *v.  Parker  {\).      They       f  *549  ] 
therefore  belong  to  the  widow  as  residuary  legatee. 

Secondly.  The  widow  takes  a  life  interest  in  this  property  by 
implication  :  Blackivell  v.  BuU  (2).     *     *     * 

(1)  73  E.  E.  403  (9  Beav.  450).  (2)  44  E.  R  52  (1  Keen,  176). 
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HuDLBSTON        Thirdly.  At  all  events,  the  fund  is  not  distributable  amongst  the 
QouLDs-      relations  until  her  death,  and  the  intermediate  income  belongs  to 
*^^^'        the  widow  as  residuary  legatee.     •     *     • 

Mr.  Lloyd,  in  reply. 

Juns  7.       Thb  Master  of  the  Rolls  : 

I  am  of  opinion  that  a  share  in  a  Canal  Company  cannot  be 
[  *5A0  J  deemed  property  invested  on  security.  A  *share  in  a  Canal 
Company  is  property,  which  may  be  bought  and  sold  without 
reference  to  any  sum  given  for  or  secured  by  it.  It  is  not 
a  security  for  money,  but  the  property  itself  that  is  bought  or 
sold. 

The  principal  question  is,  whether  the  widow  is  entitled  to  a  life 
interest  in  this  particular  property.  The  testator  directs  it  to  be 
vested  in  such  manner  as  she,  with  the  advice  of  his  executors, 
might  consider  most  secure,  and  least  liable  to  fluctuation  or  risk. 
That  was  to  be  done,  no  doubt,  at  his  death,  when  his  wife  had 
acquired  a  right  to  deal  with  the  property,  and  his  executors  were 
in  a  condition  to  assist  her  with  their  advice ;  or  as  soon  after  as 
might  be  convenient.  It  has  been  contended  that  this  direction 
to  invest  in  a  non-fluctuating  or  permanent  fund  is  quite  incon- 
sistent with  the  notion  of  making  an  immediate  distribution,  and 
therefore  that  unless  the  Court  finds  subsequent  words,  which 
make  it  imperative  to  have  an  immediate  distribution,  that  is, 
unless  you  find  words  so  strong  as  to  overrule  the  efiect  of  the 
previous  direction  to  invest  in  a  permanent  and  non-fluctuating 
investment,  it  must  hold  that  the  distribution  was  not  to  take  place 
at  the  testator's  death. 

Again :  the  testator  directs  the  sum  of  8,000Z.  sterling  to  be  at 
the  will  and  disposal  of  his  wife  at  the  time  of  her  death  ;  that  is, 
8,000<.,  part  of  the  very  property  which  he  directs  shall  be  invested. 
"  The  residue  of  the  property  "  is  to  be  distributed  by  his  wife 
amongst  his  relations.  The  residue  of  what  property  ?  Why,  the 
residue  of  the  property  which  he  had  previously  directs  to  be 
invested  in  securities  least  liable  to  fluctuation,  after  taking  away 
the  8,000i. 
[  651  ]  I  am  of  opinion  that  this  will  ought  to  be  read  thus  :  The  whole 

shall  be  invested  on  a  permanent  security,  and  at  her  death  the 
8,000!.  shall  be  given  to  whomsoever  she  wills,  and  the  residue 
shall  be  then  distributed  amongst  my  relations. 
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This  is  the  effect  of  the  sentence  :  he  meant  the  whole  to  be  kept    Hudlbston 


together  till  her  death,  and  then  8,0002.  was  to  be  given  to  any 
person  she  might  think  proper,  and  the  remainder  was  to  be  dis- 
tributed by  her  amongst  his  relations,  whose  relative  claims  she 
was  fully  acquainted  with. 

It  is  very  true  that  he  has  not  said  a  word  about  a  life  interest 
to  his  widow.  It  is,  however,  unnecessary  to  say  whether  a  life 
interest  is  or  is  not  given  to  her  by  implication.  I  am  very  much 
inclined  to  think  there  is ;  but  suppose  it  otherwise,  still  if  the 
distribution  is  not  to  take  place  until  her  death,  then  she 
becomes  entitled  to  the  intermediate  income  under  the  residuary 
clause  or  gift  to  her  of  everything  not  thereinbefore  given  by 
the  wiU. 

It  is  true,  that  it  was  intended  that  she  should  exercise  a  judg- 
ment and  discretion  with  respect  to  the  claims  of  his  relations; 
and  it  was  argued,  that  the  time  when  such  judgment  could  be 
most  fairly  and  advantageously  exercised  would  be  immediately 
upon  the  testator's  death.  I  do  not  know  what  claims  may 
hereafter  arise  amongst  the  relatives  in  respect  of  that  residue; 
but  I  do  not  think  this  is  a  sufficient  ground  for  saying, 
that  the  distribution  is  to  take  place  at  the  time  of  the 
testator's  death. 


Goulds- 

BUBT. 


COLES   V.  FORREST. 

(10  Beav.  552—558.) 

A.  mortgaged  to  B.,  who  filed  a  bill  of  foreclosure,  and  B.,  pending  the 
suit,  assigned  to  C,  who  mortgaged  to  D.»  and  became  insolvent.  D.  filed 
a  supplemental  bill  to  have  the  benefit  of  the  suit  for  foreclosure :  Held, 
that  he  was  entitled  to  such  relief. 

A  mortgagee  filed  a  bill  of  foreclosure,  and  pending  the  suit,  transferred 
the  mortgage  to  A.  B.,  who  transferred  it  to  0.  D.  Held,  that  the  extra 
costs  thus  occasioned  were  not  to  be  charged  against  the  mortgagor. 

Pending  a  suit,  by  a  first  mortgagee  to  foreclose,  the  plaintiff  obtained  a 
transfer  from  the  second  mortgagee :  Held,  that  the  costs  occasioned  were 
chargeable  against  the  estate. 

A.  B.  mortgaged  a  leasehold  property,  and  afterwards  specifically 
bequeathed  it  to  A.  and  B.,  on  certain  trusts  for  C,  D.  and  E. :  Held, 
that  C,  D.  and  E.  were  proper  parties  to  a  bill  to  foreclose. 

A  mortgagee  had  been  in  possession.  She  transferred  the  whole  of  her 
interest,  and  afterwards  became  insolvent.  Her  assignees  were  made 
defendants  to  a  bill  of  foreclosure :  Held,  that  their  costs  ought  not  to  be 
charged  on  the  mortgaged  estate,  but  on  the  plaintiff. 

Tanneb,  being  entitled  to  a  leasehold  property  at  Oxford,  mort- 
gaged it  first  to  Coles,  and  afterwards  to  Bedhead. 


1847. 

A//ril  24. 

July  10. 

Aug,S, 

Rolls  Qmrt. 

Lord 

Langdale, 

M.R. 

[662] 
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Coles  In  1881,  Caroline  Coles  filed  a  bill  of  foreclosure  against  the 

F0BBJS8T.     representatives  of  Tanner  and  against  Bedhead. 

In  1835,  Caroline  Coles  assigned  the  premises  to  William  Coles, 
who,  in  the  same  year,  mortgaged  them  to  Ward.  The  mortgage 
of  Bedhead  was  also,  in  the  same  year,  transferred  by  Bedhead  to 
Caroline  Coles,  and  by  her  to  William  Coles. 

In  December,  1886,  William  Coles  and  Ward  filed  the  second 
bill,  which  was  one  of  revivor  and  supplement.  Afterwards,  both 
Caroline  and  William  Coles  became  insolvent,  and,  in  1845,  Ward, 
as  sole  plaintiff,  filed  the  third  bill,  which  was  a  supplemental  bill, 
bringing  the  assignees  of  both  before  the  Court. 
[  653  ]  The  three  suits  now  came  on  for  hearing. 

Mr.  Kinderaley  and  Mr.   Chapman  Barber,  for  the  plaintiff 
Ward,  asked  for  the  common  decree  for  foreclosure. 

Mr.  Turner  and  Mr.  ChancUess  for  the  defendants  : 

First.  Ward  is  entitled  to  no  relief  in  this  suit ;  he  is  a  mere 
sub-mortgagee  from  an  assignee  pendente  lite,  Booth  v.  Creswkke  (i), 
where  ''  after  decree  in  a  suit  by  a  second  mortgagee,  to  redeem  the 
first  and  foreclose  the  subsequent  mortgagees,  one  of  the  subsequent 
mortgagees  assigned  his  interest  in  the  premises  to  A.  A.  then  filed 
a  bill  against  all  the  parties  to  the  former  suit,  praying  to  be 
entitled  to  the  benefit  of  that  suit,  and  to  redeem  the  mortgagees 
who  were  prior  to  himself,  and  to  foreclose  the  others.  The  bill 
was  dismissed  as  against  all  the  defendants  except  the  assignor : 
and  A.  was  declared  to  be  entitled  to  stand  in  his  place,  and  to  use 
his  name  in  the  further  prosecution  of  the  first  suit." 

Secondly.  The  costs  occasioned  by  the  assignment  of  Caroline 
Coles  pending  the  suit  and  of  the  assignment  by  Bedhead,  and  also 
the  costs  of  making  the  assignees  parties,  ought  to  be  borne  by  the 
mortgagees,  and  not  thrown  on  the  mortgaged  estate. 

On  this  point  the  following  cases  were  cited — Wetherell  v. 
Collins  (2),  Bartle  v.  ^^^111(8). 

[  554  ]  Mr.  Kent,  for  the  insolvents'  assignees,  asked  for  their  costs  as 

against  the  plaintiff. 

Mr,  Kmdersley,  in  reply : 
The  plaintiff  Ward,  having  a  charge  on  the  estate,  has  a  right  to 

(1)  42  R.  R.  201  (8  Sim.  352).  (3)  42  R  K.  166  (8  Sim.  238). 

(2)  18  R.  R.  229  (3  Madd.  255). 
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make  it  efifective.    Booth  v.  Creswicke  differs  from  the  present,  for        Colbs 
there  the  rights  of  the  parties  had  been  settled  by  decree,  previous      fobbbst. 
to  the  assignment. 

I  admit,  that  where  a  mortgagee  comes  for  a  foreclosure,  although 
he  is  entitled  to  be  paid  his  principal,  interest,  and  costs,  still,  he 
is  not  entitled  to  costs  occasioned  by  his  miscarriage.  Here  the 
whole  costs  have  been  occasioned  by  the  default  of  the  mortgagor 
in  not  paying  his  debt,  according  to  his  contract.  If  he  had 
redeemed,  the  mortgagees  would  not  have  been  reduced  to  the 
necessity  of  assigning  their  interest,  or  of  entering  into  litigation, 
and  both  the  suit  and  assignment  would  have  been  prevented.  The 
general  rule  is  to  allow  a  morbgi!;33  all  3  ich  C03ts. 

The  Master  of  the  Bolls  : 

I  doubt  whether,  in  regard  to  the  costs,  there  is  any  thing 
requiring  the  special  direction  of  the  Court. 

The  taxing  Masters,  to  a  considerable  extent,  take  these  matters 
into  their  consideration. 

If,  in  the  usual  course  of  proceeding,  they  would  take  into  their 
consideration  the  question  of  costs  unnecessarily  or  improperly 
incurred  pending  the  suit,  I  should  not  think  it  right  to  interfere 
at  all,  or  give  any  specific  directions ;  but  if  they  would  not,  then, 
as  Mr.  Turner  observed,  the  costs  might  be  allowed  as  of  course, 
unless  some  notice  of  them  were  taken  in  the  decree. 

With  respect  to  the  other  objection,  that  the  plaintiff  Ward  is  [  565  ] 
entitled  to  no  decree  whatever  in  this  suit,  I  do  not  see  that  the 
circumstances  of  this  case  are  at  all  like  that  decided  by  his  Honour, 
the  Vice-Chancbllor  of  England.  As  Mr.  Ward  has  an  assign- 
ment of  the  mortgaged  estate,  surely  he  has  a  right,  in  the  absence 
of  any  decree  or  determination  to  the  contrary,  to  have  this  matter 
investigated.  I  do  not  think  you  can  make  any  reasonable  objection 
to  that. 

I  "will  communicate  with  the  taxing  Masters  to  see  whether, 
without  specific  directions,  they  would  take  this  matter  into  their 
consideration.  They  sometimes  do  so  to  a  considerable  extent. 
The  Vice-Chancellor  Knight  Bruce  the  •other  day  referred  to  them 
to  ascertain  whether  in  taxation  they  would  allow  the  costs  of  an 
assignment,  and  they  answered  in  the  negative. 

The  case  was  re-argued,  when  •^^h  lo. 

The  Master  of  the  Bolls  said,  he  would  consider  the  question. 

R.R. — VOL.  LXXVI.  14 
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Coles       The  Mastbb  of  thb  Bolls: 
FoBBBBT.         This  case  stood  over  with  respect  to  the  costs.    I  have  since 

^^'^'  consulted  one  of  the  taxing  Masters  on  the  question,  whether  the 
costs  incurred  after  the  institution  of  the  suit  by  certain  assignments 
of  a  mortgage  ought  to  be  charged  against  the  mortgaged  estate. 

[  666  ]  A  bill  to  foreclose  leaseholds  was  filed  by  Caroline  Coles,  the 

executrix  of  Thomas  Coles,  the  first  mortgagee  against  the  repre- 
sentatives of  the  mortgagor  and  Bedhead  a  second  mortgagee.  It 
seems  that  some  years  after  the  institution  of  the  suit,  Caroline 
Coles  the  plaintiff  assigned  her  mortgage  interest  to  William  Coles, 
and  William  Coles  assigned  it  to  Henry  Ward.  These  assignments 
were  made  by  the  plaintiff  after  the  institution  of  the  suit,  and 
were  of  such  a  nature  as  to  make  the  suit  wholly  inefficient,  and  it 
could  not  have  gone  on.  I  am  of  opinion  the  costs  specially  occa- 
sioned by  them  ought  not  to  be  charged  against  the  mortgaged 
estate.  Therefore,  in  the  taxation,  the  Master  is  not  to  allow,  as 
against  the  estate,  any  increase  of  costs  occasioned  by  Caroline 
Coles  having  assigned  her  securities. 

Bedhead,  the  second  mortgagee,  assigned  his  second  mortgage  to 
Caroline  Coles,  who  assigned  it  to  William  Coles.  I  am  of  opinion, 
on  the  authorities  upon  the  subject,  that  the  costs  occasioned  by 
those  assignments  may  be  charged  against  the  mortgaged  estate. 

There  is  another  point  which  I  have  had  some  difficulty  about. 
The  assignees  of  Caroline  Coles  are  made  defendants  to  the  third 
bill.  Caroline  Coles,  the  first  mortgagee,  assigned  the  whole  of 
her  interest  to  William  Coles.  She  afterwards  became  the  assignee 
of  Bedhead's  second  mortgage,  which  she  assigned  over  to  William 
Coles.  Having  assigned  the  whole  of  her  interest,  she  became 
insolvent;  and  one  does  not  see  why  her  assignees  were  made 
parties  at  all.  I  conjecture  that  something  was  due  from  her  in 
her  character  of  first  mortgagee. 

Mr,  Kindersley : 
Yes.     She  had  been  in  possession  and  in  receipt  of  the  rents. 

[  557  ]       The  Master  of  the  Bolls  : 

That  is  what  I  conjectured.  However,  in  either  point  of  view, 
my  opinion  is  that  the  costs  which  have  been  occasioned  in  that 
way  ought  to  be  paid  by  the  plaintiff,  and  ought  not  to  be  charged 
against  the  estate. 

Another  point  arose  in  this  case  as  to  parties.     Tanner,  the 
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mortgagor,  by  his  will,  bequeathed  the  mortgaged  property  to  the 
defendants  Forrest  and  Haynes,  upon  trust  to  pay  his  widow  18«.  a 
week,  and  subject  to  the  mortgages,  in  trust  for  his  sons  John  and 
William. 

In  the  bill  for  foreclosure  the  plaintiff  had  made  defendants,  not 
only  Forrest  and  Haynes,  but  also  the  widow,  and  the  representa- 
tives of  John  and  William.  It  was  objected  by  the  defendants,  that 
the  widow  and  the  representatives  of  John  and  William  were 
unnecessary  parties.  On  the  other  hand,  it  was  said,  that  this 
being  a  specific  bequest,  every  person,  having  an  interest  in  the 
equity  of  redemption,  was  a  necessary  party,  in  order  that  he  might 
be  foreclosed,  and  that  a  perfect  decree  might  be  made  and  sure 
title  acquired  under  the  foreclosure. 

Thb  Masteb  of  the  Bolls  : 

The  mortgagor  himself  was  the  first  person  to  destroy  the  sim- 
plicity of  the  original  transaction.  He,  by  his  will,  bequeathed  the 
property  to  two  trustees  in  trust,  for  three  other  persons,  thus 
giving  the  beneficial  interest  to  those  three  persons  in  that  specific 
property.  I  certainly  think  that  this  bill  was  properly  constituted, 
*so  far  as  it  made  parties,  the  trustees  of  and  the  parties  beneficially 
interested,  in  this  specific  bequest. 


COLBS 

9, 

FOBBSBT. 


[  'SSS  ] 


ROUTH  V.  WEBSTER  (1). 

(10  Beav.  561—663.) 

The  provisional  directors  of  a  joint-stock  Company,  having,  without  the 
authority  of  the  plaintiff,  published  a  prospectus,  stating  him  to  be  a  trustee 
of  the  Company,  were  restrained  by  injunction. 

In  1846  a  joint-stock  Company,  called  "  The  Economic  Convey- 
ance Company,"  was  established,  having  for  its  object  the  carrying 
passengers  by  steamboat  and  omnibus  at  the  average  rate  of  Id.  a 
mile.  The  defendants,  the  provisional  directors,  had  published 
prospectuses,  in  which  the  name  of  the  plaintiff  was  used,  without 
his  authority,  as  a  trustee  of  the  Company.  They  also  paid  monies 
into  the  bankers  of  the  Company  to  the  plaintiff's  account  as 
trustee. 

The  plaintiff,  conceiving  that  he  might  be  subjected  to  respon- 
sibility by  the  unauthorised  use  of  his  name,  filed  his  bill  against 


1847. 
Jan,  28. 

Rolls  Court. 

Lord 

Lanodale, 

M.B. 

[661] 


(1)  Foil,  in  Walter  v.  Ashton  [1902] 
2  Ch.  282, 71 L.  J.  Ch.  839,  87  L.  T.  196, 


and  see  Hodges  v.  The  London  Trams  Co, 
(1883)  12  a  B.  D.  105,  50  L.  T.  262. 
14—- 
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RouTH       the  directors,  and  now  moved  for  an  injunction  to  restrain  them 
Wemtbr.     froni  using  his  name  in  connection  with  the  Company. 

Mr.  Turner  and  Mr.  Edward  M.  Harrison,  in  support  of  the 
motion,  argued,  that  the  defendants  ought  to  be  prevented  using 
the  plaintiff's  name  in  this  unauthorised  way,  as  it  might 'subject 
him  to  liabilities  and  litigation  from  the  shareholders  and  others; 
and  that  this  application  was  necessary,  for  otherwise  the  plaintiff 
might  be  held  liable  on  the  ground  of  his  acquiescing  in  this  use  of 
his  name. 

[  662  ]  Mr.  Tinney  and  Mr.  Waley,  contra,  resisted  the  injunction : 

They  stated  that  the  plaintiff's  name  had  been  used  under  a 
notion  that  he  had  concurred  in  it ;  that  the  defendants  had  no 
intention  to  use  it  for  the  future,  and  were  willing  to  give  the 
plaintiff  an  indemnity,  that  they  had  always  been  desirous  of  doing 
so,  and  of  avoiding  unnecessary  litigation. 

The  Masteb  of  the  Bolls: 

The  sort  of  opposition  made  to  the  application  to  prevent  the 
unauthorised  use  of  the  plaintiff's  name  furnishes  a  specimen  of 
the  anxiety  of  the  defendants  to  avoid  unnecessary  litigation. 

I  think  that  the  plaintiff  is  entitled  to  the  injunction.  I  have  no 
doubt  that  the  plaintiff  never  did  consent  to  be  a  trustee.  The 
defendant  Webster  might  have  thought  he  did  :  if  he  did,  his  belief 
rested  upon  a  very  slight  foundation.  However,  the  name  of  Mr. 
Bouth,  who  desired  to  have  nothing  to  do  with  this  concern,  has 
been  published  to  the  world  as  a  trustee  :  his  name  was  also  used 
at  the  bankers  ;  and  though  he  may  not  be  subjected  to  the  duties 
of  trustee,  yet  it  is  plain  that  he  is  exposed  to  some  risk  by  the 
unauthorised  act  of  the  defendants  in  using  his  name.  Money  was 
placed  in  his  name  at  the  bankers,  and  he  is  left  to  get  rid  of  his 
responsibility  as  he  can. 

The  defendants  having  published  his  name  as  a  trustee,  some 
negotiation  took  place  for  giving  the  plaintiff  an  indemnity,  and 
which  he  was  willing  to  accept  as  a  condition  for  his  not  applying:; 
for  an  injunction.  This  was  not  given,  and  then  the  matter 
remained  as  it  was  before.  He  now  moves  for  an  injunction  to 
[  *568  ]  prevent  the  defendants  proceeding  in  the  *same  course  for  the 
future,  and  the  defendants,  not  pretending  that  they  have  a  right 
to  continue  the  use  of  his  name,  and  disavowing  any  intention  o{ 
doing  so,  nevertheless  file  affidavits  in  opposition  to  the  application. 
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I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  injunction ; 
and,  if  it  subjects  the  defendants  to  expense,  let  it  be  a  warning  to 
them  as  well  as  to  others  not  to  use  the  names  of  other  persons 
without  their  authority.  What !  Are  they  to  be  allowed  to  use  the 
name  of  any  person  they  please,  representing  him  as  responsible 
in  their  speculations,  and  to  involve  him  in  all  sorts  of  liabilities, 
and  are  they  then  to  be  allowed  to  escape  the  consequences  by 
saying  they  have  done  it  by  inadvertence  ?    Certainly  not. 

Is  not  the  plaintiff  entitled  to  be  protected  against  a  repetition  of 
those  misrepresentations  which  have  already  been  made?  I  am 
willing  to  believe  the  statement  made  on  behalf  of  the  defendants, 
that  they  do  not  intend  to  repeat  their  misrepresentations ;  but  I 
think  the  plaintiff  is  not  bound  to  rely  on  their  assurance,  and  that 
he  is  entitled  to  be  protected  by  the  order  and  injunction  of  this 
Court. 


BOUTH 

Wrbstbb. 


Abstract  of  Order. — Restrain  the  defendants  "  from  printing, 
publishing,  or  circulating  any  prospectus  or  other  document  of  or 
relating  to  a  certain  Company  called  the  Economic  Conveyance 
Company,  mentioned  and  referred  to  in  the  plaintiff's  bill  in  this 
cause,  with  the  plaintiff's  name  thereto,  and  from,  in  any  manner, 
using  the  name  of  the  plaintiff,  so  as  to  identify  him  as  a  party 
interested  or  associated  with  the  said  Company." — Beg.  Lib. 
1846,  B.  fol.  838. 
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EAEDLEY  v.  OWEN. 

(10  Beav.  572—581 ;  S.  C.  17  L.  J.  Ch.  67  ;  11  Jur.  1047.) 

A  father,  on  the  marriage  of  his  daughter  A.,  gave  her  husband  1,500Z. 
for  her  present  portion  or  fortune,  and  he  covenanted,  that,  in  case  he 
should  give  his  other  daughter  B.,  on  her  marriage  or  otherwise,  a  greater 
portion  or  fortune  than  1,500/.  in  money  or  value,  his  executors  would, 
within  a  year  after  the  death  of  himself  and  wife,  pay  or  deliver  to  the  hus- 
band of  A.,  such  further  or  other  sum  or  property,  as  would  be  equal  with 
the  portion  or  fortune  given  to  B.  The  father,  on  the  marriage  of  B.,  gave 
her  a  portion  of  1,500/.,  and  by  his  will,  after  charging  his  real  estate  with 
the  payment  of  his  debts,  gave  B.  his  furniture  and  a  life  interest  for  her 
separate  use  in  some  freehold  and  leasehold  property  :  Held,  that  the  life 
interest  was  within  the  covenant,  but  the  furniture  not ;  and,  secondly, 
that  a  debt  of  this  nature  was  charged  on  the  real  estate. 

The  testator,  Owen  Bennion,  had  two  daughters,  Elizabeth  and 
Sarah. 

In  1800,  Elizabeth  married  Latham,  and  on  that  occasion  a  deed 
of  settlement  was  executed.    It  recited  *an  agreement,  on  the  part       [  *578  ] 
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Eabdlxt  of  her  father,  to  give  Elizabeth  the  sum  of  1,500Z.,  and  pay  the 
OwBN.  same  to  Latham ;  and  also  that  his  executors  or  administrators 
should,  after  the  decease  of  himself  and  wife,  "  incase  of  his  giving 
to  his  other  daughter,  Sarah  Bennion,  more  than  the  sum  or  value 
of  1,600!.  for  her  portion,  pay  or  deliver  unto  Latham,  such  further 
or  other  sums  or  property,  as  should  make  the  portion  or  fortune  of 
Elizabeth  equal  to  that  of  Sarah ; "  and  Owen  Bennion  covenanted 
with  Latham,  in  case  the  marriage  should  be  solemnized,  to  pay 
him  1,5002.  as  the  present  portion  or  fortune  of  Elizabeth  (which 
he  afterwards  did) ;  and  further  that,  "  in  case  he,  Owen  Bennion, 
should  give  to  his  other  daughter  Sarah,  on  her  marriage  or  other- 
wise, a  greater  portion  or  fortune  than  1,5002.,  in  money  or  value,  the 
executors  or  administrators  of  him,  Owen  Bennion,  would,  within 
the  space  of  twelve  calendar  months  next  after  the  decease  of  the 
survivor  of  him  and  Mary  his  wife,  pay  or  deliver  over  to  Latham, 
his  executors  or  administrators,  in  money  or  value,  such  further  or 
other  sum  or  property  as  would  be  equal  with  the  portion  or  fortune 
given  to  or  intended  for  Sarah." 

In  1809  Sarah  married  Owen,  and  her  father  gave  her  a  portion 
of  l,500i. 

The  testator,  Owen  Bennion,  survived  his  wife,  and  died  in  July, 
1829.  By  his  will,  he  directed  all  his  just  debts,  funeral  and  testa- 
mentary expenses  to  be  paid  and  discharged,  as  soon  after  his 
decease  as  conveniently  could  be ;  and  he  charged  all  his  real  and 
personal  estate  and  effects  with  the  payment  thereof.  He  devised 
some  real  and  leasehold  estates  to  trustees  for  Sarah  for  life,  for 
her  separate  use,  with  remainder  to  her  son  in  fee.  He  also 
bequeathed  to  Sarah  certain  household  goods  and  furniture. 
[  674  ]  This  bill,  filed  by  the  representatives  of  Latham,  sought   an 

account  of  the  property  which  Sarah  became  entitled  to  under  the 
will,  and  that  the  value  of  the  portion  or  fortune  of  Sarah  above 
1,5002.  might  be  ascertained,  and  an  equal  sum  paid  out  of  the 
testator's  real  and  personal  estate  as  a  specialty  debt. 

The  testator,  it  was  stated,  had  no  personal  estate  beyond  the 
furniture,  valued  at  802.,  which  was  insufficient  to  pay  the 
testamentary  expenses,  and  having  died  in  1829,  the  1  Will.  IS', 
c.  47,  was  inapplicable  to  this  case. 

Mr.  Turner  and  Mr.  Haldane  for  the  plaintiffs,  and 

Mr.  Teed  and  Mr.  Sj^eed  for  defendants  in  the  same  interest : 
The  intention  of  the  parties,  and  the  agreement  between  them,  as 


TOL.LXXVI.]         1847.     CH.     10  BEAV.  574—578.  215 

stated  in  the  recital,  was  to  give  to  Latham  such  further  sum  "  as  eabdlet 
should  make  the  portion  of  Elizabeth  equal  to  that  of  Sarah/'  and,  ^^^ 
accordingly,  the  testator  covenanted,  that,  if  he  gave  Sarah  a 
greater  portion  or  fortune  than  1,5002.,  he  would  pay  Latham  such 
other  sum  as  would  be  equal  to  the  portion  or  fortune  given  to 
Sarah.  Having  contracted  the  obligation,  he  "could  not  defeat 
the  effect  of  it  by  any  testamentary  act :  "  Fortescue  v.  Hennah  (i) ; 
and  under  the  charge  of  debts  contained  in  his  will,  his  real  estate, 
though  devised,  became  liable  to  satisfy  the  obligation  created  by  the 
covenant,  and  to  pay  to  the  representatives  of  Latham  the  value 
of  the  property  given  to  Sarah  by  the  testator's  will.     ♦     *     * 

Mr.  Kindersley  and  Mr.  C.  Hall  for  Owen  and  wife,  and  Mr.        [  676  ] 
Anderdon  and  Mr.  F.  J.  Hall,  and  Mr.  Roupell  and  Mr. 
Goodeve  for  parties  in  the  same  interest : 

Upon  the  construction  of  the  settlement,  the  devise  of  the  real 
estate  in  trust  for  the  separate  use  of  his  ^daughter  for  life,  is  not  [  *676  ] 
within  the  covenant.  First,  because  the  parties  contemplated  a 
"  portion  or  fortune  "  given  on  the  marriage  of  Sarah,  and  not  at 
his  death;  and  the  covenant  was  satisfied  on  the  marriage  of 
Sarah,  in  1809,  when  he  gave  her  no  greater  "  portion  or  fortune" 
than  he  had  already  given  to  her  sister.  Secondly,  because  the 
parties  had  within  their  contemplation  a  gift  of  personalty  only, 
and  therefore  a  devise  of  realty  did  not  come  within  it.  The 
portion  of  1,5002.  then  given  to  Elizabeth  was  personalty,  and  the 
expressions  "give"  "pay  or  deliver  over"  are  applicable  to  per- 
sonalty only,  and  not  to  real  estate ;  and  further,  the  words  "  in  . 
money  and  value"  are  like  the  expression  "money  or  valuable 
effects "  used  in  Logan  v,  Wienholt  (2),  which  were  considered  by 
the  House  of  Lords  to  be  applicable  to  personalty  only.  Thirdly, 
the  covenant  applies  to  gifts  inter  vivos,  and  not  to  devises  or 
bequests  by  will.  Fourthly,  neither  a  life  interest  nor  a  gift 
independent  of  the  husband  is  within  the  meaning  of  the  words 
"  portion  or  fortune,"  used  in  the  covenant.    ♦    ♦    ♦ 

Mr.  Turner,  in  reply.     *     *     *  [  677  ] 

The  Master  of  the  Bolls:  jDer, 22. 

The  first  question  arising  in  this  cause  depends  upon  the  con- 
struction and  effect  which  ought  to  be  given  to  *a  settlement  made       [  *678  ] 

(1)  12  B.  E.  137  (19  Ves.  p.  70).  (2)  36  E.  E.  215  (7  Bligh,  pp.  44, 

60,  62,  77;  1  CI.  &  Fin.  611). 
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Eabdlbt      on  the  marriage  of  John  Latham  and  Elizabeth  Bennion,  and  to 
OwKN.        ^^^  will  afterwards  made   by  Owen  Bennion,  the  father  of   Mrs. 
Latham. 

The  question  is,  whether  the  provision  made  by  the  will  for  the 
testator's  daughter,  Elizabeth,  is  to  be  considered  as  an  additional 
"  portion  or  fortune  "  within  the  meaning  of  those  words  as  used  ii 
the  settlement. 

On  the  marriage  of  his  daughter  Elizabeth,  the  testator  agreed 
to  pay  to  her  husband  1,500Z.,  and  that  his  executors  should,  withir. 
twelve  months  after  the  death  of  the  testator  and  his  wife,  in  case 
he  gave  to  his  other  daughter  Sarah  more  than  1,500{.  for  her 
portion  or  fortune,  pay  or  deliver  to  Latham,  the  husband  of 
Elizabeth,  such  further  sum  or  property,  as  should  make  the 
portion  or  fortune  of  Elizabeth  equal  to  that  of  Sarah.  The 
settlement  was  made  in  consideration  of  the  marriage,  of  the  1,500/. 
then  agreed  to  be  paid,  and  of  such  further  sum  or  property  as 
aforesaid;  and  Owen  Bennion,  for  himself,  his  executors,  and 
administrators  covenanted  to  pay  as  therein  mentioned  the  sum  of 
1,500Z.  as  and  for  the  present  portion  or  fortune  of  Elizabeth,  and 
further,  in  case  he  should  give  to  Sarah  on  her  marriage  or  other- 
wise a  greater  portion  or  fortune  than  1,5002.  in  money  or  value, 
his  executors  or  administrators  should,  in  twelve  months  after  the 
decease  of  himself  and  his  wife,  pay  or  deliver  to  Latham,  tlie 
husband  of  Elizabeth,  in  money  or  value,  such  further  or  other 
sum  or  property,  as  would  be  equal  with  the  portion  or  fortune 
given  to  or  intended  for  Sarah. 

The  marriage  took  effect,  and  the  sum  of  1,500Z.  was  paid  to  the 
husband  of  Elizabeth,  according  to  the  covenant  for  that  purpose. 
[  579  ]  Sarah  afterwards  married  John  Owen  ;  and  on  that  occasion  the 

testator  advanced  the  sum  of  1,5002.  as  her  portion,  and  thereby 
the  portions  or  fortunes  of  Sarah  and  Elizabeth  were  made  equal. 
If  things  had  remained  in  that  state,  the  question  now  made  would 
not  have  arisen. 

But  subsequently,  Owen  Bennion,  by  his  will,  gave  a  freehold 
estate,  and,  by  a  separate  gift,  a  leasehold  estate,  subject  as  in  his 
will  mentioned,  to  trustees  on  trust  for  his  daughter  Sarah,  for 
her  separate  use  during  her  life :  and  he  also  gave  to  her  certain 
furniture. 

By  these  gifts,  Sarah  received  from  her  father  more  than  Eliza- 
beth; and  the  question  is,  whether  that  more  or  any  part  of  it 
ought  to  be  treated  as  a  portion  or  fortune  so  given,  as  to  entitle 
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Latham,  nnder  the  covenant,  to  have  from  the  testator's  estate  such  Eabdlbt 
further  sum,  property  or  value,  as  would  make  the  portion  or  owbn. 
fortune  of  Elizabeth  equal  to  that  of  Sarah.  It  is  a  provision  made 
by  the  father  out  of  his  estate  for  his  child,  in  addition  to  the 
portion  given  on  her  marriage,  and  constituting,  together  with  the 
portion  then  given,  the  portion  or  fortune,  which,  on  the  whole,  he 
provided  her.  I  think  that  such  a  gift  as  this,  of  a  life  interest  in 
freehold  or  leasehold  estates  cannot  be  considered  as  other  than 
part  of  her  fortune  given  her  by  her  father. 

By  the  gift,  he  did,  in  fact,  provide  for  Sarah  more  than  he  had 
giTen  with  Elizabeth  ;  and  I  think  that,  by  his  agreement  and 
coTenanty  he  was  under  an  obligation  to  make  the  portion  or  fortune 
of  Elizabeth  equal  to  that  of  Sarah.  It  therefore  appears  to  me, 
that  the  gift  to  Sarah,  by  the  will,  of  a  life  interest  in  freehold  and 
leasehold  estate,  is  to  be  considered  as  an  additional  portion  or 
fortone  within  the  meaning  of  the  covenant  *in  the  settlement.  [  *580  ] 
The  furniture  does  not  appear  to  me  to  fall  within  the  same 
principle. 

The  testator,  by  his  will,  directed  that  all  his  just  debts,  funeral 
expeosee,  and  the  expenses  attending  his  will  should  be  paid,  as 
fio(Hi  as  conveniently  might  be,  and  he  charged  all  his  real  and 
personal  estate  with  the  payment  thereof  ;  and  the  second  question 
in  this  cause  is,  whether  the  obligation  arising  from  the  covenant 
or  agreement  to  make  the  portion  or  fortune  of  Elizabeth  equal  to 
that  of  Sarah,  is  to  be  considered  a  debt  charged  on  the  real  estate 
ly  the  will.  That  such  an  obligation  is  a  debt  payable  out  of  the 
pergonal  estate,  and  that  it  is  not  a  debt  which  could  be  recovered 
ag&inat  a  devisee  under  the  Statute  of  Fraudulent  Devises,  is  not 
dispaled ;  but  the  charge  being  made  by  the  same  will  which  gives 
the  additional  fortune  to  Sarah,  it  is  argued  that  the  testator  could 
nut  have  contemplated  or  could  not  have  intended  to  provide  for 
Elizabeth  a  fortune  of  which  he  made  no  mention. 

I  think,  that  the  testator  must  be  deemed  to  have  intended  that  all 
his  just  debts  and  all  his  obligations  should  be  charged  on  his  real 
^€taie,  and,  supposing  him  to  have  had  that  intention,  he  must  have 
meant  to  charge  this  particular  obligation.  It  cannot  be  deemed 
necessary  to  the  validity  and  effect  of  such  a  charge  as  this,  that 
the  testator  should  have  actually  contemplated  and  had  in  his  mind 
ev%ry  particular  debt  or  obligation  to  which  he  was  liable,  or  to 
LaTB  intended  not  to  include  a  particular  debt,  because  it  could  not 
have  been  recovered  from  the  devisee  by  action  of  covenant ;  and. 


218  1847.     CH.     10  BEAV.  580—581.  [b-b. 

Eabdlet     apon  the  authorities  which  were  cited  in  the  argument,  I  think,  that 
Owen.       ^^^  claim  of  the  plaintiffs  under  the  covenant  is  a  debt  within  the 

meaning  of  the  charge  in  the  will, 
r  681  ]  I  have  assumed,  as  was  stated  on  all  sides,  that  the  personal 

estate  was  deficient,  but  that  must  be  regularly  ascertained.  If  it 
should  turn  out  to  be  so,  there  may  be  some,  but  no  insuperable, 
difficulty  in  ascertaining  the  exact  value  of  the  beneficial  interest 
given  to  Sarah,  and  consequently,  the  exact  value  of  that  which  is 
due  to  the  plaintiffs ;  but  I  must  declare  them  to  be  entitled,  under 
the  settlement  and  the  will,  to  receive  out  of  the  assets  of  the 
testator  a  sum  or  value  equal  to  the  value  of  the  beneficial  interest 
given  to  Sarah  by  the  will.  Order  the  usual  accounts  to  be  taken, 
and  direct  the  Master,  having  regard  to  the  charge  of  debts, 
including  that  due  to  the  plaintiffs  (taking  that  to  be  equal  to  the 
beneficial  interest  given  to  Sarah),  to  ascertain  the  value  of  the 
beneficial  interest  given  to  Elizabeth. 
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IN    THE  QUEEN'S   BENCH. 


EEG.  V.  The  INHABITANTS   of   HARROW   ON   THE       i84«. 

HILL.  •'!:i3'* 

(12  Q.  B.  103—106 ;  S.  C.  17  L.  J.  M.  C.  148 ;  12  Jur.  518.)  ^  ^^^  ^ 

Under  the  Poor  Eemoval  Act,  1846  (9  &  10  Vict.  c.  66),  6.  1  (1),  a  pauper 
cannot  be  removed  under  an  order  of  justices,  if  he  has  resided  in  the  parish 
five  years  next  before  the  application  for  a  warrant  of  removal,  whether  such 
residence  or  any  part  of  it  was  after  or  before  the  passing  of  the  Act. 

Assuming  the  first  proviso  in  sect.  1 ,  (which  excludes  f  rum  the  computa- 
tion of  the  five  years  any  time  during  which  the  party  shall  have  been  in 
prison  or  receiving  parochial  relief,  &c.)  to  be  retrospective,  a  residence 
down  to  the  time  of  the  application  makes  the  party  irremoveable,  though 
he  may  have  received  parochial  relief  within  five  years  of  the  application, 
provided  the  residence  amounted  in  the  whole  to  five  years  exclusive  of  the 
period  of  such  relief. 

On  appeal  against  an  order  of  justices  for  removing  Henry 
Pritchard  and  his  wife  and  children  from  the  parish  of  Harrow  on 
the  Hill  in  Middlesex  to  the  parish  of  Buislip  in  the  same  county, 
the  Sessions  (May,  1847)  quashed  the  order,  subject  to  the  opinion 
of  this  Court  on  the  following  case. 

The  pauper,  Henry  Pritchard,  resided  in  Harrow  for  ten  years 
next  before  26th  August,  1846,  and  continued  so  to  reside  in  Harrow 
on  that  day  and  from  that  day  until  9th  December,  1846,  when  the 
warrant  now  appealed  against  was  applied  for  and  made.  During 
the  greater  part  of  the  year  1844,  while  so  ^residing  in  Harrow,  the  f  *104  ] 
said  pauper  H.  P.  was  in  the  receipt  of  relief  from  Euislip,  which 
was  and  still  is  his  place  of  settlement.  It  was  admitted  that  the 
pauper  H.  P.  and  his  family  had  become  chargeable  to  and  had 
received  relief  from  Harrow,  and  that  the  order  or  warrant  appealed 
against  was  in  all  other  respects  regular  and  valid,  except  that,  as 
the  appellants  contended,  it  ought  to  be  quashed  inasmuch  as  the 
paupers  were,  under  the  provisions  of  stat.  9  &  10  Vict.  c.  66,  s.  1, 
irremoveable.  The  respondents  submitted  that,  the  pauper  H.  P. 
having  been  in  receipt  of  relief  during  a  part  of  the  five  years  next 
before  the  application  for  the  order  or  warrant,  and  before  26th 
August,  1846,  the  statute  did  not  apply,  and  the  paupers  were 
removeable.  The  Quarter  Sessions  held  that  the  paupers  were  not 
removeable,  and  quashed  the  order  or  warrant  of  removal,  subject 
to  the  opinion  of  the  Court  of  Queen's  Bench.  If  this  Court  should 
be  of  opinion  that  the  paupers  wiere  removeable  from  Harrow  for 

(1)  See  11  &  12  Vict.  c.  Ill,  s.  1,  c.  105,  s.  1,  28  &  29  Vict.  c.  79.  s.  8, 
24  &  25  Vict  0.  55,  s.  1,  27  &  28  Vict      31  &  32  Vict.  c.  122,  s.  34.~A.  C. 
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Rkg.  the  reasons  contended  for  by  the  respondents,  the  order  of  Sessions 

Thb  Inhabi-  was  to  be  quashed :  if  this  Court  should  be  of  the  contrary  opinion, 

TANT8  OP  ^Ijg  Q^^g 

Harrow  on  "   "  ^^"^ 

THE  Hill,  quashed 


Harrow^on   *^®  order  of  Sessions  was  to  be  confirmed  and  the  order  of  removal 


Pashley,  in  support  of  the  order  of  Sessions  : 

Stat.  9  &  10  Vict.  c.  66,  s.  1  (i),  enacts:  ''  That  from  and  after 
the  passing  of  this  Act  no  person  shall  be  removed,  nor  shall  any 
warrant  be  granted  for  the  removal  of  any  person,  from  any  parish 
in  which  such  person  shall  have  resided  for  five  (2)  years  next  before 
[  *105  ]  the  application  *for  the  warrant."  That  clearly  applies  to  residence 
before  the  Act  passed,  unless  the  clause  be  so  construed  that  a  man 
who  has  always  lived  in  a  parish  shall  not  be  irremoveable  by  reason 
of  five  years'  residence  until  1851.  The  same  section  goes  on: 
''  Provided  always,  that  the  time  during  which  such  person  shall  be 
a  prisoner  in  a  prison,"  ''  or  during  which  any  such  person  shall 
receive  relief  from  any  parish,"  "  shall  for  all  purposes  be  excluded 
in  the  computation  of  time  hereinbefore  mentioned."  If  that  pro- 
viso is  prospective  only,  no  question  arises  here :  if  it  be  retrospective, 
the  year  1844  may  be  excluded  from  the  computation,  and  the 
pauper  will  have  resided  nine  years. 

Creasy^  contra  : 

The  proviso  is  retrospective ;  and  there  must  have  been  an 
unbroken  residence  of  five  years  next  before  the  application  for  a 
warrant :  in  that  case  an  order  obtained  before  the  Act  could  not  be 
executed ;  nor  could  an  order  be  obtained  subsequently.  But,  if  the 
last  five  years'  residence  has  been  interrupted  as  the  proviso  specifies, 
it  is  no  bar  to  a  removal  or  to  an  application  for  an  order :  and  this 
is  the  meaning  of  the  words  **  shall  for  all  purposes  be  excluded." 
The  five  years  are  not  to  be  patched  up  from  scattered  periods 
during  which  a  vagrant  may  have  been  unrelieved  or  not  in  prison. 
A  continued  industrial  residence  was  contemplated  :  if  that  ceases, 
and  the  man  becomes  chargeable  to  a  parish,  the  design  of  the  Act 
is  that  he  shall  no  longer  be  irremoveable.  Bodily  absence  is  not 
necessarily  an  absence,  if  there  be  animits  revertendi ;  a  like  reason- 
able view  ought  to  be  taken  of  bodily  residence. 

[  *i06  ]  (Patteson,  J.  :  Your  argument  is  that,  *if  a  person  has  resided 

(1)  iioyal  assent)  *26th  August,  1846.      Vict.  c.  55,  s.  1,  and  to  one  year  by 
^2}  Altered  to  three  years  by  24  &  25      28  &  29  Vict.  c.  79,  s.  8.— A,  C.  i 
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ten  years  before  application  for  an  order  of  removal,  but,  at  the         Reg. 
end  of  eight,  has  received  relief,  his  exemption  is  destroyed.  rp^^  ikhabi- 

TAKT8  OP 

Lord  Dbnman,  Ch.  J. :  The  one  act  of  relief  puts  an  end  to  all    ^tfl^H^LL^ 
bis  chances ;  indeed  his  certainties.    It  is  wonderful  you  can  come 
to  such  a  conclusion.) 

Per  CraiAM  (i) : 

Order  of  Sessions  conjiimed. 


[Ill] 


REG.  V.  The  INHABITANTS   or  HALIFAX.  is^s. 

June  24. 
(12  a  B.  111—117  ;  S.  C.  17  L.  J.  M.  C.  158  ;  12  Jur.  789.)  j^iy  12. 

If  an  Older  of  removal  states  that  it  was  made  by  justices  '*  in  and  for" 
tlie  proper  district,  it  need  not  also  state  the  particular  place  where  it  was 
made  within  that  district. 

It  is  not  necessary  that  an  order  of  removal,  since  the  Poor  Bemoval 
Act,  1846  (9  &  10  Vict.  c.  66),  should  negative  that  a  pauper  has  become 
chai^geable  in  consequence  of  sickness  or  accident. 

A  pauper  is  not  irremoveable  from  a  parish  on  the  ground  of  residence, 
onder  9  ft  10  Yict  c.  66,  s.  1  (2),  if,  at  any  time  during  the  five  (3) 
Tears  next  before  application  for  an  order  to  remove  him,  he  has  been 
mnoved  from  the  parish  under  a  prior  order ;  for  such  removal  is  a  break 
in  the  residence. 

And  it  makes  no  difference  that  the  pauper  so  removed  leaves  behind 
fomiture  in  a  house  rented  and  occupied  by  him  at  the  time  of  his  removal 
and  retains  the  key  of  the  house,  and  that  he  has  always  the  animm 
rererttndt\  and  actually  returns  and  resumes  occupation  of  his  house  after 
an  abeenoe  of  a  few  days. 

On  appeal  against  an  order  of  justices  for  the  removal  of  Hannah 
Home,  widow,  and  her  children,  from  the  township  of  Halifax  in 
the  West  Riding  of  Yorkshire  to  the  township  of  Alnwick  in  North- 
omberland,  the  Sessions  quashed  the  order,  subject  to  a  case,  which 
vas  stated,  in  substance,  as  follows. 

The  order  of  removal  was  made  on  12th  December,  1846.  The 
pauper  was  married,  about  twelve  years  before  the  present  order  of 
removal,  to  her  late  husband  John  Hume,  who  died  in  Halifax,  the 
Idth  January,  1845,  leaving  the  pauper  his  widow,  and  the  said 
children.  Since  her  marriage,  the  pauper  had  always  resided  with 
ber  husband  up  to  the  time  of  his  death  in  Halifax,  and  continued 
(0  reside  there  till  25th  January,  1845,  when,  having  become  with 
her  family  chargeable  to  Halifax,  she  was  removed,  by  an  order  of 
JQiStioes  of  that  date,  to  the  said  parish  of  Alnwick,  and  delivered 

1;  Lord  DZNHAK,  Ch.  J.,  Pattb-  (2)  Seep.  219,  ante,  note  (1). 

^fy,  C6L£ail>os  and  Eblb,  JJ.  (3)  See  p.  220,  atite,  note  (2). 
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Reg.         under  it,  on  1st  March,  1845,  to  one  of  the  overseers  of  Alnwick. 

Thk  Inhabi-  The  said  order  of  26th  January,  1845,  had  the  marginal  venue 

Halt^^  ^'     "  West  Biding  of  Yorkshire,"  and  purported  to  have  been  made  by 

two  justices  "  in  and  for  the  said  Biding,"  but  did  not  specify  any 

particular  place  in  the  Biding  as  the  place  where  it  was  made.     This 

[  •112  ]  order  formed  the  ground  of  the  removal  by  the  present  *order.  The 
parish  of  Alnwick  is  in  a  union  called  the  Alnwick  Union.  The 
pauper  remained  at  Alnwick  from  1st  March,  1845,  to  19th  March, 
1845,  and  during  all  that  time  was  chargeable  to  the  said  parish  of 
Alnwick,  and  received  relief  out  of  the  workhouse  from  the  guardians 
of  the  Union.  While  the  pauper  was  at  Alnwick,  the  guardians  of 
the  Union  offered  her  seven  shillings  and  sixpence  a  week,  if  she 
would  return  to  Halifax,  and  an  additional  sum  of  three  pounds  for 
her  expenses  in  returning  there.  The  pauper  had  always  been 
desirous  of  returning  to  Halifax,  where  her  friends  lived,  and  agreed 
to  take  the  money,  without  which  she  could  not  have  gone  back  to 
the  respondent  township.  She  accordingly  received  the  three  pounds, 
and  seven  shillings  and  sixpence  besides  for  one  week's  allowance 
in  advance,  returned  to  Halifax,  and  continued,  after  her  return, 
until  4th  November,  1846,  to  receive  the  weekly  allowance  from  the 
said  guardians.  Upon  her  husband's  death,  she  paid  the  rent  for  a 
house  in  which  she  lived  at  Halifax ;  and,  on  her  removal  to  Alnwick 
under  the  order  of  25th  January,  1845,  she  left  the  furniture  in  the 
said  house,  and  kept  the  key  of  it  while  she  remained  at  Alnwick, 
and  took  possession  of  it  again  on  her  return  to  Halifax.  When  the 
said  guardians  of  Alnwick,  on  4th  November,  1846,  discontinued 
their  weekly  allowance  to  the  pauper,  she  became  with  her  family 
chargeable  to  the  respondent  township,  and  received  relief  accordingly. 
The  appellants,  under  their  grounds  of  appeal,  objected  at  the 
trial :  First,  that  the  former  order  of  removal  of  January,  1845,  did 
not  appear  to  have  been  made  within  the  jurisdiction  of  the  justices 

[  *ii3  ]      who  made  *it.     The  Sessions  overruled  the  objection,  subject  to  the 
opinion  of  this  Court. 

Secondly,  that  the  examinations  failed  to  show  that  the  pauper 
and  her  family  had  not  become  chargeable  to  the  respondent  town- 
ship in  respect  of  relief  made  necessary  by  sickness  or  accident  to 
the  said  pauper,  or  to  any  one  of  her  said  children,  and  that  the 
order  of  12th  December,  1846,  did  not  state  that  the  justices  were 
satisfied  that  any  such  sickness  or  accident  would  produce  per- 
manent disability.  The  Sessions  overruled  the  objection,  subject  to 
the  opinion  of  this  Court. 
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Thirdly,  that  the  said  pauper  and  her  family  were  irremoveable        Bbo. 
from  the  respondent  township,  in  consequence  of  having  resided  tbeInhabi- 
therein  for  five  years  next  before  the  application  for  the  order  of     hIlxfjul 
removal  of  12th  December,  1846,  after  excluding,  in  the  computa-  • 
tion  of  such  time,  the  time  during  which  the  said  paupers  had  been 
receiving  relief  from  any  parish:   and  the  Sessions  allowed  this 
objection,  subject  to  the  opinion  of  this  Court. 

If  this  Court  should  be  of  opinion  that  any  of  the  above  objections 
was  valid,  then  the  order  of  Sessions  was  to  be  confirmed :  but,  if 
this  Court  should  be  of  a  contrary  opinion,  the  order  of  Sessions 
was  to  be  quashed,  and  the  order  of  removal  confirmed. 

The  case  was  argued  on  a  former  day  in  this  vacation  (i). 

Pashley  and  Hamerton,  in  support  of  the  order  of  Sessions  : 
The  order  should  have  alleged  that  the  pauper  had  not  become 
chargeable  in  respect  of  relief  made  ""necessary  by  sickness,  or  that  L  *114  ] 
such  sickness  would  produce  permanent  disability,  so  as  to  show 
the  legality  of  the  removal  with  reference  to  stat.  9  &  10  Vict.  c.  66, 
8.  4.  But  the  important  question  is  as  to  the  five  years'  residence 
under  the  first  section  of  the  statute.  If  the  first  proviso  of  that 
section  be  retrospective,  then  the  residence  was  complete,  because 
the  period  during  which  the  pauper  was  in  the  receipt  of  parochial 
relief,  whether  at  Alnwick  or  Halifax,  is  to  be  excluded  in  the 
computation. 

(Pattbson,  J. :  The  proviso  seems  to  apply  merely  to  relief  given 
in  the  same  parish  in  which  the  five  years'  residence  is  to  be 
computed ;  for  residence  elsewhere  would  not  be  included  in  the 
computation.) 

The  proviso  is  quite  general ;  and  the  pauper's  constructive  resi- 
dence was  at  Halifax  even  during  her  absence  at  Alnwick.  Her 
home  was  continuously  at  Halifax;  and  ''residence"  means 
**  home ;  "  per  Ekle,  J.  in  Whithorn  v.  Thomas  (2).     *     *     * 

R,  Hall  and  Pickering,  contra  :  ^  lis  j 

First,  it  was  not  necessary  that  the  order  should  negative  that 
the  chargeability  was  occasioned  by  sickness ;  for  that  is  matter  of 
objection  only.     Secondly,  the  proviso  is  not  retrospective  ;  and,  if 

(!)  June 24th.  BeforeLordDenman,  (2)  66  R.  B.  633  (7  Man.  & G.  1, 10). 

Ch.  J.,  Patteson  and  Coleridge,  JJ. 
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Bko.        it  be,  it  does  not  apply  to  a  residence  not  in  the  same  parish  in 
Thb  Inhabi.  which  the  residence  for  five  years  is  alleged. 

TANT8  OV 

Halifax.  (Coleridob,  J. :  I  have  a  difficulty  in  construing  the  proviso. 
It  may  be  supposed  that  all  the  cases  in  it  are  within  some  common 
principle.  The  time  excluded  by  the  proviso  appears  to  be  time 
that  would,  if  there  were  no  proviso,  be  reckoned  under  the  enact- 
ing clause ;  and  yet  I  do  not  understand  how  time  of  service  as  a 
sailor  would  be  reckoned  in  any  parish,  or  time  of  residence  as  an 
in-pensioner  at  Greenwich  could  be  reckoned  at  Halifax,  even  if 
there  had  been  no  special  exclusion.) 

The  object  may  have  been  twofold  ;  first,  to  protect  the  particular 
parishes  in  which  prisons  and  hospitals  are  situate,  and,  secondly, 
to  obviate  the  consequences  of  constructive  residence  by  persons  of 
a  particular  class.  Rex  v.  Mitchell  (i)  may  exemplify  the  latter 
view ;  there  it  was  held  that  freemen  of  Norwich,  substitutes  in  the 
militia,  quartered  at  Colchester,  but  having  dwelling-houses  at 
Norwich,  in  which  their  families  resided,  were  constructively 
inhabitants  of  Norwich.  In  the  present  case,  however,  there  was 
no  constructive  residence  at  Halifax  during  the  pauper's  absence 
at  Alnwick ;  for,  although  she  had  the  will,  she  had  not  the  power 
to  return,  the  law  having  placed  her  under  the  control  of  others  ; 
and  she  could  not  return  without  subjecting  herself  to  punish- 
ment as  "an  idle  and  disorderly  person,"  under  stat.  6  Geo.  I\\ 

c.  83,  8.  3. 

Cur.  adv.  rult, 

[  116  ]       LoBD  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Coubt  : 

In  this  case  the  order  of  removal  was  made  on  the  ground  that  a 
former  order  had  been  unappealed  from.  The  objection  to  the  form 
of  that  order  was,  we  think,  properly  overruled  by  the  Sessions. 

The  objection  that  there  was  no  negative  of  the  chargeability 
being  occasioned  by  sickness  or  accident  was  also,  we  think,  properly 
overruled. 

It  further  appeared,  in  respect  of  the  residence  for  five  years, 
that  the  pauper  had  in  March,  1845,  been  removed,  under  an  order 
of  removal,  from  Halifax  to  the  appellant  parish,  and  had  remained 
in  that  parish  nineteen  days,  and  had  then  returned  to  Halifax. 
She  had  been  renting  a  cottage  before  the  removal,  the  key  of 
which  she  had  kept ;  and  she  left  the  furniture  therein  when  she 

(1)  10  East,  511. 
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was  removed  from  Halifax,  and  had  always  the  desire  of  returning         Rbo. 
thereto.     She  had  also  resided  in  Halifax  more  than  nineteen  days  thb  Ikhabi. 
immediately  before  the  beginning  of  the  five  years  in  question.     Halifax 
The  Sessions  decided  that  she  had  become  irremoveable,  and  dis- 
charged the  order :  but  we  are  of  opinion  that  the  Sessions  came  to 
a  wrong  conclusion. 

We  take  it  to  be  clear,  as  a  general  proposition,  that  removal 
puts  an  end  to  residence.  A  review  of  the  statutes  under  which 
the  power  of  removal  has  been  exercised,  from  stat.  18  &  14  Gar.  II. 
c.  12,  downwards,  shows  that  the  pauper  was  considered  originally 
as  an  intruder  upon  the  inhabitants,  and  the  power  of  removing 
was  given  to  prevent  his  becoming  an  inhabitant.  A  removal, 
therefore,  is  in  its  nature  a  disruption  of  residence  and  inhabitancy. 
That  being  the  general  principle,  do  the  facts  here  stated  in  respect 
of  the  cottage,  and  the  desire  of  return,  constitute  an  exception  ? 
*We  think  not :  the  right  to  return  was  taken  away  while  the  state  [  *117 1 
of  chargeability  continued ;  the  desire  to  return  without  the  right 
is  very  different  from  the  animus  revertendi  which  in  some  cases  of 
absence  keeps  up  the  continuity  of  residence.  The  facts  relating  to 
the  cottage  are  not  stated  with  precision  ;  the  possession  of  property 
does  not  consist  with  chargeability ;  and  an  exception  to  a  general 
principle,  unless  the  ground  of  the  exception  could  be  stated  with 
precision,  is  to  be  avoided  in  law. 

The  order  of  Sessions,  therefore,  is  quashed,  and  the  original 

order  confirmed. 

Order  of  Sessions  quashed. 


EEG.  V.  The  INHABITANTS  of  GLOSSOP(l).  i848. 

(12  Q.  B.  117—119 ;  S.  C.  17  L.  J.  M.  C.  171 ;  12  Jur.  1071.)  '^^  ]l' 

Where  a  pauper  has  resided  five  years  continuously  in  a  parish  first  as 
wife  and  afterwaitls  as  widow,  the  two  periods  of  residence  coalesce,  so  as        L  1^'  J 
to  render  her  irremoveable  under  the  Poor  Bemoval  Act,  1846  (9  &  10 
Vict.  c.  66). 

Where  an  order  of  removal  has  been  made  before  9  &  10  Vict.  c.  66,  and 
the  pauper  has  not  been  removed,  it  is  no  ground  of  appeal  that  the  pauper 
has  become  irremoveable  by  virtue  of  the  statute  since  the  order  was  made. 

On   appeal  against  an   order  of  justices,  made  on  20th   July, 
1846,  for  the  removal  of  Margaret  James,  widow,  and  her  children, 

(1)  Foil.  lUg.  V.  St  George  in  the  Q.  B.  D.  278,  281,  67  L.  J.  M.  C.  129 

East  (1870)  L.  R  d  Q.  B.  364,  369,  39  (affd.  in  H.  L.  14  App.  Gas.  465,  59 

L.  J.  M.  C.   90;  Mtdxuay  Guardians  L.  J.  M.  0.  29).— A.  0. 
V.  Bedminster     Guardians    (1888)    21 
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Beo.        from  the  township  of  Mottram  in  Longdendale,  in  the  county  of 
The  Inhabi-  Chester,  to  the  parish,  township  or  place  of  Glossop,  in  the  county 
Qlo88oi\     ^*  Derby,  the  Sessions  (October,  1846)  confirmed  the  order  subject 
to  a  case. 

It  appeared  from  the  case  that  the  paupers  were  settled  in  the 
[  *]18  ]  appellant  parish  in  right  of  the  deceased  ^husband  of  the  pauper 
Margaret ;  that  he  died  in  1844 ;  that  the  paupers  had  resided  in 
the  respondent  parish  for  more  than  five  years  continuously  next 
before  the  making  of  the  order  of  removal ;  and  also  that  the 
paupers  had  not  been  actually  removed  under  the  said  order. 

The  questions  for  the  opinion  of  the  Court  were :  First,  whether 
the  paupers  were  irremoveable  by  virtue  of  stat.  9  &  10  Vict.  c.  66; 
secondly,  whether,  the  order  having  been  made  before  the  passing 
of  the  said  statute,  there  was  any  right  of  appeal  before  actual 
removal. 

The  case  was  argued,  on  a  former  day  in  this  vacation  (i),  by 

Pickering,  in  support  of  the  order  of  Sessions,  and  Kgertmy 
contra. 

The  argument  is   sufficiently  noticed  in  the  judgment  of  the 

Court. 

Cur,  adt\  ndt. 

LoBD  Denman,  Ch.  J.  now  delivered  judgment : 

In  this  case  the  question  was  raised,  whether  residence  as  wido^ 
would  coalesce  with  residence  as  wife,  to  complete  the  five  years* 
residence  required  for  irremoveability  ;  and  we  are  of  opinion  that 
it  would.  Such  residence  is  within  the  terms  of  the  statute  (2) ;  it 
is  residence ;  and  we  see  no  reason  why  full  effect  should  not  be 
given  to  the  meaning  of  that  word. 
[119]  The  question,  also,  was  raised,  whether  the  statute  created  a 

ground  of  appeal  against  an  order  of  removal  made  before  the 
statute,  and  valid  at  the  time  it  was  made,  by  reason  that  the 
pauper  had  become  irremoveable  before  the  time  the  appeal  wa^ 
heard:  and  we  think  this  question  ought  to  be  answered  in  the 
negative.  The  appeal  was  given  by  stat.  18  &  14  Car.  II.  c.  12,  s.  % 
to  any  person  aggrieved  by  the  judgment  of  the  two  justices.  Xo^ 
the  order  afiTorded  no  ground  of  complaint,  having  been  valid  wheij 
made,  and  not  having  been  acted  on  by  removing  since  the  statute 

(1)  June  19th.     Before  Lord  Den-  (2)  Sects.  1,  2. 

man,  Ch.  J.,  Coleridge  and  Erie,  J  J. 
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had  taken  away  the  power  of  removing.    As  the  statute  provides        Reg. 
hoth  that  no  person  shall  be  removed,  and  also  that  no  warrant  ^he  inhabi- 
shall  be  applied  for,  it  appears  to  us  that  effect  can  only  be  given      q^q^sop*^ 
to  both  clauses  by  deciding  that  the  pauper  may  become  irremove- 
able  although  a  valid  order  existed.     The  Sessions,  therefore,  did 
right  in  confirming  the  order.    But,  as  tjie  order  is  not  to  be  acted 
on,  and  the  only  use  of  the  confirmation  is  as  evidence  of  the  settle- 
ment in  case  the  question   should   arise  hereafter,   and  as  the 
circumstances  are  peculiar,  we  would  suggest  that  the  entry  of  the 
judgment  by  some  such  expression  as  "  order  confirmed,  although 
the  pauper  has,  since  it  was  made,  become  irremoveable  under  it," 
would  explain  the  matter  in  case  it  should  be  necessary  hereafter  to 

recur  to  it. 

Order  of  Sessions  confirmed. 


REG.  V.  The   INHABITANTS  op  SEEND.  i848. 

(12  a  B.  133—137  ;  S.  0.  12  Jur.  939.)  .     -^^^• 

Pauper,  haying  resided  twenty  years  in  parish  S.,  went  from  S.  in  con-  L  ^^^  ] 
sequence  of  an  order  of  removal  to  parish  C,  unappealed  against.  She 
intended  to  return  to  S.  if  the  parish  of  0.  would  allow  her  to  do  so,  and 
relieve  her  at  S.  She  lived  for  a  week  in  C.  at  her  sister's-in-law.  and  then, 
by  direction  of  the  parish  officers  of  C,  returned  to  S.,  where  she  was 
relieved  by  C,  and  continued  to  reside  till  the  order  next  mentioned. 
Within  five  years  of  her  going  to  parish  C.  another  order  of  removal  to 
0.  was  made. 

Held,  that  stat.  9  &  10  Vict.  c.  66,  s.  1(1),  did  not  make  her  irremoveable 
from  S.,  the  residence  having  been  discontinued  by  her  going  to  parish  C. 
within  the  five  years  (2)  preceding  the  second  order. 

Though  her  child  and  furniture  remained  throughout  at  the  house  in  S., 
and  the  pauper  continued  her  tenancy  there  and  paid  rent  for  the  whole 
period. 

On  appeal  against  an  order  of  justices,  dated  11th  February,  1847, 
removing  Mary  Janes  and  her  two  children  from  the  chapelry  of 
Seend  in  Wiltshire  to  *the  parish  of  Camerton  in  Somersetshire,       [  *134  ] 
the  Sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court 
on  a  case,  which  was  stated  substantially  as  follows. 

No  question  arose  upon  the  order  of  removal,  the  examinations, 
the  chargeability  of  the  paupers,  the  notice  of  chargeability,  or  the 
grounds  of  appeal.  It  was  proved  that  the  pauper  Mary  Janes  was 
a  widow,  and  had  remained  in  the  chapelry  of  Seend  for  upwards 
of  eighteen  years,  up  to  1842  ;  when  she,  with  four  children,  became 
chargeable  to  Seend,  and  was  removed  from  thence  under  an  order 
(1)  See  p.  219,  ante,  note  (1).  (2)  See  p.  220,  ante,  note  (2). 
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fiso.  of  removal,  bearing  date  3rd  May,  1842,  to  Camerton.  At  that 
The  Inhabi  time  she  was  tenant  from  year  to  year  of  a  cottage  in  Seend,  of 
^^EWD^  which  she  and  her  family  were  the  sole  occupants.  She  paid  5/. 
per  annum  for  the  cottage ;  and  it  contained  furniture  which 
belonged  to  her.  She,  and  her  husband  in  his  lifetime,  had  resided 
in  this  cottage  under  the  tenancy  aforesaid  for  upwards  of  twenty 
years  previous  to  the  removal  to  Camerton  in  1842.  When  Mary 
Janes  and  her  four  children  were  removed  under  the  said  order  to 
Camerton,  she  left  an  unmarried  daughter,  twenty-two  years  of 
age,  in  charge  of  the  cottage  and  furniture  ;  and,  on  her  arrival  at 
Camerton,  she  went  to  stay  with  her  sister-in-law,  who  resided 
there ;  but  the  children  removed  under  the  order  returned  to  Seend 
the  same  day,  and  went  to  the  cottage,  and  continued  to  reside 
there  as  before ;  the  pauper,  Mary  Janes,  remaining  in  Camerton 
seven  days,  during  the  whole  of  which  time  she  lived  at  her  sister*s- 
in-law :  and,  after  having  attended  the  board  of  guardians  for  the 
district  in  which  Camerton  is  situate,  she  returned  to  Seend,  and 
.  took  up  her  abode  in  the  aforesaid  furnished  cottage,  and  continued 

[  *^^  ]  to  reside  there  under  ihe  ^aforesaid  tenancy,  with  her  children, 
until  the  making  of  the  order  which  is  the  subject  of  the  present 
appeal.  Mary  Janes  paid  the  whole  year's  rent  for  the  cottage, 
which  accrued  due  in  1842 ;  and  no  interruption  took  place  in  the 
yearly  tenancy  thereof,  as  between  her  and  her  landlord.  When 
taken  to  Camerton  under  the  aforesaid  order,  she  had  the  intention 
to  return  to  Seend  if  she  could,  but  did  not  intend  to  return  there 
unless  she  could  get  out  door  relief  from  Camerton.  When  she 
went  before  the  board  of  guardians  for  the  union,  as  before  men- 
tioned, on  being  asked,  by  the  chairman  of  the  board,  whether  she 
intended  to  stay  in  Camerton,  she  replied  she  should  like  to  go  back 
to  Seend  on  account  of  her  children  who  were  left  there ;  and  the 
board  told  her  she  should  be  allowed  4s.  per  week  by  the  parish  of 
Camerton  :  and  that  sum  was  accordingly  paid  to  her  at  Seend  from 
that  time  up  to  12th  November,  1846,  when  the  payment  was 
discontinued. 

Upon  these  facts  it  was  contended  by  the  appellants  that  the 
pauper  had  resided  in  the  chapelry  of  Seend  for  five  years  next 
before  the  application  for  the  order  of  removal,  and  was  conseqnently 
irremoveable.  On  the  other  side  it  was  contended  that  the  effect 
of  the  order  of  removal  of  8rd  May,  1842,  executed  and  unappealed 
from,  was  to  break  the  continuity  of  the  residence ;  and  that  the 

^''^e]       pauper  was  consequently   *removeable  under  the  order  now  in 


TANTS  OF 
SBBN0. 
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dispute.    The  Sessions  decided  that  the  pauper  was  irremoveable,         Rsa. 
and  quashed  the  order.  Thk  Inhabi- 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the 
judgment  of  the  Sessions  was  right,  the  order  of  Sessions  was  to  be 
confirmed :  if  otherwise,  the  order  of  Sessions  to  be  quashed,  and 
the  order  of  removal  to  be  confirmed. 

Hadow,  in  support  of  the  order  of  Sessions : 

Reg.  V.  Halifax  (i)  will  be  relied  upon  as  against  the  order  of 
Sessions.  The  question,  however,  is  whether,  under  stat.  9  &  10 
Yict.  c.  66,  8.  1,  an  order  of  removal,  of  itself  and  where  the 
residence  is  not  in  fact  discontinued,  breaks  the  continuity  of  the 
residence.  This  was  not  in  fact  a  discontinuance  of  the  residence : 
a  literal  and  unintermitted  abode  is  not  essential,  provided  there 
be  a  residence,  in  the  common  sense  of  the  word,  and  no 
absence  without  an  animus  revertendi.  Here  the  pauper  goes  away 
only  for  a  few  days,  intending  to  return  if  she  can,  and  keeps 
her  house  in  Seend,  where  her  children  and  furniture  remain 
throughout.     *     *     * 

Ball,  contra,  was  stopped  by  the  Goubt. 

LoBB  Denman,  Gh.  J. : 

This  case  is  not  open  to  doubt.  The  removal  made  the  residence, 
for  however  short  a  time,  discontinuous.  There  was  no  animus 
revertendi  not  subject  to  the  will  of  the  officers  of  the  parish  where 
the  pauper  was  settled. 

WiGHTMAN,  J.  (2)  coucurrcd. 

EiOiB,  J. : 

The  power  of  removal  was  given  by  stat.  13  &  14  Gar  II.  c.  1% 
with  the  intention  of  preventing  the  removed  person  from  continuing 
his  residence. 

Order  of  Sessions  quashed. 

(1)  AnUy  p.  221.  (2)  Coleridge,  J.  was  absent.; 
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1848.  REG.  V.  The  INHABITANTS  of  ST.  EBBFS  (1). 

■^^-  ^"'  (12  Q.  B.  137—142 ;  S.  C.  18  L.  J.  M.  C.  14.) 

[  137  ]  The  proviso  of  the  Poor  Removal  Act,  1846  (9  &  10  Vict  c.  66),  s.  1,  that, 

where  a  man's  wife  or  children  have  no  other  settlement  than  his  own, 
they  shall  be  removeable  when  he  is  removeable,  and  not  removeable  when 
he  is  not,  refers  to  the  case  of  a  man  being  legally  removeable,  and  not 
to  his  being  in  fact  removeable  or  not  by  reason  of  his  presence  in  the 
parish  or  absence  from  it. 

On  appeal  against  an  order  of  justices  (29th  April,  1847)  for 
removing  Mary  Elsbury  and  her  children  from  the  parish  of 
St.  Andrew  the  Less  in  the  borough  of  Cambridge  and  couDty 
of  Cambridge  to  the  parish  of  St.  Ebbe  in  the  city  of  Oxford,  the 
Recorder  (June,  1847)  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  on  a  case,  the  material  parts  of  which  were  as 
follows. 

On  the  trial  of  the  said  appeal,  it  was  proved  that  John  Thomas 
[  *188  ]      Elsbury  came  to  reside  in  St.  Andrew  the  ^Less  at  Midsummer, 
1846,  with  the  said  Mary,  his  wife,  and  the  said  &c.  their  three 
children.    That  he  and  they  resided  there  from  Midsummer,  1846, 
till  March,  1847,  when  he  deserted  them,  as  hereinafter  stated. 
That  the  said  Mary  and  her  said  three  children  continued  to  reside 
in  St.  Andrew  the  Less  from  the  time  of  such  desertion  till  the 
making  of  the  said  order.     That,  at  the  time  of  making  the  said 
order,  the  said  Mary  and  her  said  three  children  were  still  residing 
in  St.  Andrew  the  Less.     That  the  said  J.  T.  E.  had,  before  the 
application  for  the  said  order,  deserted  from  his  said  wife  and 
children.     That,  at  the  time  of  the  said  application  for,  and  of 
making,  the  same  order,  and  at  the  time  of  hearing  the  said  appeal, 
the  said  J.  T.  E.  still  continued  absent  from  his  said  wife  and 
children.     That,  at  the  time  of  applying  for  and  making  the  said 
order,  and  from  thence  up  to  and  at  the  time  of  hearing  the 
said  appeal,  the  said  J.  T.  E.  was  not  residing  or  inhabiting  in 
St.  Andrew  the  Less.     That  the  residence  of  the  said  J.  T.  E.  was 
unknown.    That  the  said  J.  T.  E.  was  settled  in  St.  Ebbe's  ;  and 
that  the  said  Mary  and  the  said  children  had  no  other  settlement 
than  his,  and  were  removed  by  the  said  order  to  his  said  settlement. 
Counsel  for  the  appellants  objected  that,  inasmuch  as  the  said 
J.  T.  Elsbury  was  not,  at  the  time  of  the  applying  for  and  making 
the  said  order,  inhabiting  or  residing  in  St.  Andrew  the  Less,  the 
said  J.  T.  E.  was  not  removable  from  the  same  parish,  and  that, 

(1)  Cited  in   West  Ham  Union  v.  St  MaUhew,   Bethnal  Qreen  [18»4]  A.  C, 
236,  63  L.  J.  M.  C.  97.— A.  C. 


TAMT8  OP 

St.  EbbbU 
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therefore,  under  Btat.  9  &  10  Vict.  c.  66,  his  said  wife  and  children         rbo. 
-were  not  removeable  therefrom.  j^^  Inhabi- 

The  Recorder  held  the  wife  and  children  removeable,  subject  to 
a  case.    If  this  Court  should  be  of  opinion  that  the  said  Mary  E. 
and  the  said  three  children  were,  *under  the  above  circumstances,       [  *139  ] 
removeable  from  St.  Andrew  the  Less,  then  the  said  order  was  to 
be  confirmed  ;  otherwise  to  be  quashed. 

Worlledge,  with  whom  was  J.  H.  Mills,  in  support  of  the  order 
of  Sessions : 

Sect.  1  of  stat.  9  &  10  Vict.  c.  66,  makes  persons  who  shall  have 
resided  for  five  years  irremoveable,  with  a  proviso,  excluding  from 
the  computation  of  years  time  passed  in  imprisonment,  service  as 
a  soldier,  &c.  Then  follows  a  second  proviso,  "  that  whenever  any 
person  shall  have  a  wife  or  children  having  no  other  settlement 
than  his  or  her  own,  such  wife  and  children  shall  be  removeable 
whenever  he  or  she  is  removeable,  and  shall  not  be  removeable 
when  he  or  she  is  not  removeable."  The  argument  on  the  other 
side  is  that,  inasmuch  as  the  husband  here  is  not  removeable, 
because  out  of  the  parish,  the  wife  and  children  are  irremoveable 
by  virtue  of  the  statute.  But  the  proviso  must  be  construed  only 
as  a  qualification  of  the  enacting  clause;  and  "removeable''  and 
**not  removeable"  must  be  read  as  if  accompanied  by  the  words 
**  according  to  the  provisions  of  this  Act."  Otherwise  the  second 
proviso  introduces  a  substantive  general  enactment.  Reg.  v. 
Salford  (i)  shows  how  the  enacting  and  excepting  clauses  of  sect.  1 
are  to  be  construed  together.  According  to  the  construction  now 
attempted,  if  a  man,  not  having  resided  five  years,  went  into 
another  parish,  his  wife  and  children  could  not  be  sent  to  him 
there,  though  it  were  his  place  of  settlement.  And,  if  a  man  were 
transported  for  life,  his  family  could  never  be  removed. 

(He  was  then  stopped  by  the  Court.) 

NayloT  and  Metcalfe,  contra  :  [  no  ] 

Reg.  V.  Salford  (i)  was  decided  on  the  first  proviso,  which  is 
connected  by  reference  with  the  enacting  clause.  The  second 
proviso,  on  which  this  case  turns,  is  independent.  The  general 
object  of  stat.  9  &  10  Vict.  c.  66,  is  to  prevent  litigations  and 
removals ;  particular  clauses  must  be  considered  with  reference  to 

(1)  12  Q.  B.  106.  [Overruled  by  Hartfield  v.  Botherjield  (1852)  17  Q.  B- 
746.--A.  C] 
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St.  Ebbb's. 
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Beg.  that  intention.  Before  this  Act  passed,  it  was  not  an  established 
Thk  Inhabi-  principle  that  a  wife  could  not  in  any  case  be  separated  from  her 
husband  on  the  ground  of  settlement,  though  the  proceeding  had 
been  condemned  as  against  good  morals.  The  point  was  discussed 
in  Rex  v.  Eltham  (i)  and  Reg.  v.  Stogumher(2),  and  was  treated  in 
Reg.  V.  Leeds  (s)  as  not  finally  decided.  The  proviso  here,  as 
construed  by  the  appellants,  would  render  that  violation  of  morals 
no  longer  necessary.  It  evidently  contemplates  the  case  of  a  wife 
and  husband  who  are  for  the  time  apart ;  for  it  would  have  been 
unnecessary  to  provide  that  when  they  were  together  she  should 
not  be  removed.  The  policy  of  the  Legislature  probably  was  that, 
while  a  man  was  serving  abroad,  or  confined  in  a  prison  or  hospital, 
his  family  might  not  be  driven  from  place  to  place  so  that  he 
should  be  unable  to  find  them  on  his  return  or  release.  The 
proviso  does  not  refer  to  the  enacting  part;  for  the  words  are 
"  any  person,"  not  "  any  such  "  person  as  in  the  former  proviso : 
and  the  protection  given  by  the  second  proviso  is  unnecessary  to 
persons  coming  within  the  enacting  clause  of  sect.  1,  who  are 
irremoveable  by  having  resided  five  years.  In  sects.  2  and  3  the 
[  *141  ]  statute  goes  on  to  make  enactments  ""for  the  protection  of  married 
women,  and  of  children  under  the  age  of  sixteen,  likewise  independent 
of  the  five  years'  clause. 

(CoLBBiDOB,  J.  referred  to  stat.  11  &  12  Vict.  c.  Ill  (4).) 

That  Act,  by  sect.  2,  is  inapplicable  to  cases  in  which  notice  of 
appeal  has  been  given  before  September  4th,  1848.  And,  although 
it  professes  to  remove  doubts  for  the  future,  the  Legislature  cannot 
demonstrate  the  intention  of  a  prior  Act  by  indirect  expressions  in 
a  later.  The  proviso  in  question  is  for  a  beneficial  purpose,  and 
should  be  equitably  expounded. 

(1)  5  East,  113.  folio  wing  be  enacted:  Provided  always, 

(2)  48  R.  B.  613  (9  Ad.  &  El.  622).  that  whenever  any  person  should  have 

(3)  5  Q.  B.  916.  a  wife  or  children  having  no   other 

(4)  Stat  11  &  12  Vict.  c.  Ill,  s.  1,  settlement  than  his  or  her  own,  such 
after  reciting  sect.  1  of  stat.  9  &  10  Vict,  wife  and  children  should  be  remove^ 
c.  66,  continues:  *' And  whereas  by  able  from  any  parish  or  place  from 
reason  of  the  generality  of  the  expres-  which  he  or  she  would  be  removeable, 
sions  used  in  the  last  proviso  doubts  notwithstanding  any  provisions  of  the 
are  entertained  as  to  the  meaning  said  recited  Act,  and  should  not  be 
thereof,  and  it  is  desirable  to  remove  removeable  from  any  parish  or  place 
such  doubts :  Be  it  therefore  enacted "  from  which  he  or  she  would  not  be 
&c.,  **  That  the  said  last  proviso  be  removeable  by  reason  of  any  provision 
repealed,  and  that  instead  tiiereof  the  in  the  said  recited  Act." 
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Lord  Denman,  Gh.  J. :  Bbq. 

V, 

I  am  of  opinion  that  the  second  proviso  and  the  enacting  part  The  Inhabi. 

TANTS  OF* 

most  be  read  together,  and  that  the  words  "  when  he  "  "  is  not    st.  Ebbe'b. 
removeable  "  mean  when  he  is  irremoveable  by  law,  and  not  by  the 
accidental  circumstance  of  his  having  left  the  parish. 

Coleridge,  J. : 

It  is  the  natare  of  a  proviso  to  limit  the  generality  of  a  previous 
enactment.  Here  the  section  first  enacts  that  no  person  shall  be 
removeable  from  a  parish  in  which  he  shall  have  resided  for  five 
*years  next  before  application  for  a  warrant.  Then  a  proviso  [  '142  ] 
enacts  that  the  time  during  which  such  person  shall  be  a  prisoner 
&c.,  or  serving  as  a  soldier  or  sailor  &c.,  shall  not  be  computed  in 
the  five  years.  But,  as  a  question  would  then  arise  as  to  the 
removeability  of  the  wife  or  children  where  the  man's  residence 
had  been  so  interrupted,  the  second  proviso  removes  that  doubt  by 
saying  that  where  the  husband  remains  irremoveable  the  wife  and 
children  shall  be  so;  but  when  he  becomes  removeable  the  wife 
and  children  shall  be  removeable  also. 

WlOHTMAN,  J. : 

I  am  of  the  same  opinion.  I  think  the  word  "  removeable  "  in 
the  last  proviso  relates  to  a  person  who  would  be  removeable  if  he 
remained  in  the  parish,  without  reference  to  the  accidental  circuih- 
stance  of  his  being  within  it  or  not  at  a  particular  time.  And  I 
think  the  later  statute  gives  the  true  meaning  of  the  earlier. 

Erle,  J. : 

The  proviso  means  that  the  wife  shall  be  removeable  if  the 
husband  is  legally  liable  to  removal :  it  does  not  refer  to  the 
physical  capacity  of  being  removed. 

Order  of  Sessions  confirmed. 


KEG.  V.  The  INHABITANTS  of  POTT  8HRIGLEY  (1).        isis. 

(12  a  B.  143—149;  8.  C.  18  L.  J.  M.  C.  33;  13  Jur.  60;  3  New  Sess.  Caa.  317.)        ^^'  ^^' 

Pauper  resided  with  her  husband  in  a  parish  from  June,  1841,  to  April,         [  143  ] 
1846,  when  he  was  committed  to  a  prison  out  of  the  parish  for  felony,  of 
which  he  was  convicted  at  the  next  Assizes,  and  transported.    Pauper 
continued  to  reside  in  the  parish  until  September,  1846 :  Held  that,  as  such 

(1)  Cited  in   West  Ham  Union  v.  St.  MaUhew,  Bethnal  Green  [1894]  A.  0. 
236,  63  L.  J.  M.  C.  97.— A.  C. 
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[b.b. 


r. 
The  Inhabi- 
tants or 

Pott 
Shbiglet. 


[  •!**  ] 


imprisonment  made  a  break  in  the  husband's  residence,  the  pauper  was 
removeable  within  the  Poor  Eemoval  Act,  1846  (9  &  10  Vict.  c.  66),  a.  1. 

The  caption  of  examinations,  on  which  an  order  of  removal  was  made, 
stated  that  they  were  taken  ou  the  complaint  of  parish  officers  as  to  the  last 
place  of  legal  settlement  of  the  pauper :  Held  that,  on  grounds  of  appeal, 
stating  that  the  order  and  examinations  were  bad  ou  the  face,  and  that  the 
order  of  removal  was  not  made  on  the  complaint  of  such  parish  officers,  it 
was  not  open  to  the  appellants  to  object  that  the  examinations  did  not 
properly  state  the  subject-matter  of  complaint. 

The  examination  of  a  relieving  officer  of  a  union,  before  removing 
justices,  stated  that  the  pauper  was  resident  in,  and  receiving  relief  from, 
the  respondent  paiish  within  the  union.  On  the  trial  of  an  appeal  against 
the  order  of  removal,  the  relieving  officer  of  the  union  stated  that  he  had 
relieved  the  pauper,  at  the  request  of  an  overseer  of  the  respondent  parish, 
in  which  the  pauper  was  residing ;  and  that  he  had  continued  such  relief 
by  order  of  the  board  of  guardians,  charging  the  respondents  with  the 
amount ;  and  the  order  book  of  the  board  of  guardians  was  produced,  con- 
taining a  statement  of  the  particular  of  such  relief,  and  that  it  was  given 
by  their  order :  Held,  that  chargeability  to  the  respondent  parish  was  stated 
in  the  examination  and  proved  at  the  trial. 

On  appeal  against  an  order  of  justices  for  the  removal  of 
Sarah  Crompton  and  her  children  from  the  township  of  Pott 
Shrigley,  in  the  county  of  Chester,  to  the  parish  or  township  of 
Tildesley  cum  Shackerley,  in  the  county  of  Lancaster,  the  Sessions 
quashed  the  order,  subject  to  the  opinion  of  this  Court  upon  a  case, 
which  was  stated,  in  substance,  as  follows : 

The  order  of  removal  was  made  on  26th  August,  1846.  The 
examinations  purported  to  be  ''  taken  upon  the  complaint  of  the 
overseers  of  the  poor  of  Pott  Shrigley"  "as  to  the  said  Sarah 
Crompton's  last  place  of  legal  settlement"  without  further 
specification  of  the  subject-matter  of  complaint. 

The  examination  of  James  Cardwell,  relieving  officer  of  the 
Adlington  and  BoUington  District  of  the  Macclesfield  Poor  Law 
Union  in  the  county  of  Chester,  stated,  that  "the  said  Sarah 
Crompton'*  and  her  children  "are  now  resident  in,  and  receiving 
relief  from,  the  township  of  *Pott  Shrigley  in  the  said  district  and 
union.    And  the  said  Sarah  Crompton  for  herself  saith  '*  &c. 

The  grounds  of  appeal,  so  far  as  it  is  necessary  to  set  them  out, 
were  :  1.  That  the  order  and  examinations  were  bad  upon  the  face 
thereof;  8.  That  the  paupers  were  not  legally  chargeable  to  the 
respondent  township ;  4.  That  the  order  was  not  made  apon  the 
complaint  of  the  overseers  of  the  respondent  township;  5.  That 
the  removal  of  the  paupers  was,  at  the  time  of  making  the  order, 
contrary  to  the  provisions  of  stat.  9  &  10  Vict.  c.  66,  s.  1. 

On  the  trial  of  the  appeal,  James  Cardwell  proved  that  he  was 
the  relieving  officer  of  the  Adlington  and  BoUington  District  of  thei 
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Macclesfield  Union,  in  which  district  the  respondent  township  is         Bbo. 
situate ;  that  the  Macclesfield  Union  consisted  of  forty-one  town-  xhb  Inhabi- 
Bhips,  of  which  Pott  Shrigley  was  one ;  that  on  12th  August,  1846,      ^^pj^x^' 
the  pauper  Sarah  Crompton,  who  was  living  in  the  respondent     shbiglby. 
township,  applied  to  him  for  relief  for  herself  and  her  children ; 
that  he  then  relieved  her  with  5a.  in  provisions  on  account  of  the 
respondent  township ;  that  one  of  the  overseers  of  the  respondent 
township  had  applied  to  him  so  to  relieve  the  paupers  ;  that  witness 
brought  the  case  before  the  board  of  guardians  on  the  18th  of  that 
month,  and  they -ordered  the  relief  to  be  continued  to  the  paupers 
for  a  month  at  the  rate  of  5a.  per  week ;  and  that  he  paid  them 
at  that  rate  for  the  month,  and  charged  the  amount  to  the  respon- 
dent township.     He  also  produced  the  order  book  of  the  board  of 
guardians,  wherein  were  set  out  the  names  of  the  pauper  and  her 
children,  their  residence  in  the  respondent  township,  the  amount 
of  relief  the  witness  had  given  them  the  week  before,  and  an  *order       [  *i45  ] 
that  the  relief  at  5a.  per  week  should  be  continued  for  a  month  to 
the  paupers,  and  that  an  order  should  be  obtained  for  their  removal; 
and  he  proved  that  the  entries  and  order  were  made  in  his  presence. 
In  cross-examination  he  proved  that  he  weekly  obtained  a  cheque 
from  the  board  of  guardians  upon  the  treasurer ;  fitnd  that  out  of 
the  money  he  thus  obtained  from  the  common  fund  of  the  union 
he  paid  the  relief ;  and  that  the  application  for  the  order  of  removal 
was  made  on  25th  August,  1846. 

The  pauper  Sarah  Crompton  proved  that  she  was  the  wife  of 
Richard  Crompton  the  younger,  and  was  married  to  him  fifteen 
years  ago;  that,  in  June,  1841,  they  went  to  reside  in  the  respon- 
dent township,  and  continued  to  live  there  together  until  April, 
1846,  when  he  was  apprehended  on  a  charge  of  felony  and  com- 
mitted to  Chester  Castle,  a  prison  out  of  the  respondent  township  ; 
that  he  remained  in  such  prison  until  the  following  Assizes,  when 
he  was  tried  and  transported ;  and  that  she  continued  to  reside 
with  the  said  children  in  the  respondent  township  until  26th 
September,  1846,  when  she  and  her  children  were  taken  under 
the  order  of  removal  in  this  case  to  the  appellant  township.  The 
appeal  was  after  the  removal. 

It  was  objected  (inter  alia)  by  the  appellants : 

1.  That  the  examinations  were  bad,  the  caption  not  stating  them 

to  be  taken  on  the  complaint  of  the  overseers  of  the  respondent 

township,  and  because  they  did  not  allege  that  the  paupers  were  come 

to  inhabit  in  and  were  actually  chargeable  to  the  respondent  township. 
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Bkg.  2.  That  there  was  no  sufficient  evidence,  on  the  face  ^of  the 

Thb  imhabi-  examinations,   of    the  paupers  being  chargeable  at  the   time  of 
'^^^^     making  the  order. 

Shriglbt.        3.  That  the  evidence  of  chargeability  given  at  the  Sessions  was 
I"  *^*^  3      not  sufficient. 

4.  That,  by  the  provisions  of  the  above  Act,  the  paupers  could 
not  be  removed  under  the  order  of  removal,  although  it  was 
obtained  before  the  passing  of  the  Act,  the  paupers  having  resided 
in  the  respondent  township  for  five  years  and  upwards  before  the 
application  for  the  order. 

If  the  Court  should  he  of  opinion  that  any  one  of  the  objections 
to  the  examinations  was  good,  or  that  the  evidence  of  chargeability 
given  at  the  Sessions  was  '*  insufficient,"  or  that  the  paupers  could 
not  be  removed  in  consequence  of  their  having  resided  for  more 
than  five  years  in  the  respondent  township  before  the  application 
for  the  order  of  removal,  the  order  of  Sessions  was  to  be  confirmed ; 
otherwise,  to  be  quashed,  and  the  order  of  removal  confirmed. 

The  case  was  partly  argued  in  Trinity  Term,  1848 ;  and  the 
argument  was  concluded  in  the  present  Term  (i). 

Pasliley  and  Pickering^  in  support  of  the  order  of  Sessions  : 

The  caption  is  bad  for  not  stating  the  subject  of  complaint : 

[•147]      Reg.  V.  Mole8woi'th{2),   Reg.   v.   *Oomer8al(s).    The  objection   is 

open  to  the  appellants:  Reg.  v.  Witha7n(4),  where  the  ground  of 

appeal  was  similar  to  the  present.     Secondly,  the  examinations 

contain  no  legal  evidence  of  chargeability :  Reg.  v.  Little  Marlow  (5), 

Reg.  V.  Bradford  (6).     Thirdly,  the  pauper  was  irremoveable  under 

stat.   9   &   10  Vict.  c.   66.     The  words  of  the  statute  conferring 

irremoveability  after  five  years'  residence  are  general ;  and  general 

words  in  a  statute  should  receive  a  general  construction,  unless 

in  the  statute  itself  there  are  some  grounds  for  restraining  the 

meaning :    Beckfm-d  v.   Wade  (7).     The   statute    may  reasonably 

(1)  The  argument  began  on    10th  "legal;**    and    the    argument     was 

Jtme,   before  Lord  Deuman,  Ch.  J.,  resumed,   on  8th    November,   before 

Patteson,  Wightman  and  Erie,  JJ.,  Lord    Denman,    Oh.    J.,    Coleridge, 

"when  a  question  was  raised  as  to  the  Wightman  and  Erie,  J  J. 

meaning  of  the  question  as  to    the  (2)  9  Q.  B.  6d. 

evidence  of  chargeability  being  **  in-  (3)  12  Q.  B.  76. 

sufficient,**    and    the    argument   was  (4)  12  Q.  B.  88. 

adjourned  for  the  purpose  of  ascertain-  (5)  10  Q.  B.  223. 

ing  from  the  Sessions  in  what  sense  (6)  8  Q.  B.  571 ;  note  (A)  to  Re^.  t« 

the  word  **  insufficient  **  was  intended  Hartpury, 

to  be  used:  the  chairman  reported  that  (7)  11  B.  U.  20  (17  Yes.  87,  91). 
by  '*  sufficient'*  the^  Sessions  meant 
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have  intended  to  confer  a  personal  boon  so  as  to  prevent  personal        Bsa 
hardship.     The  pauper  had  an  inchoate  right,  when  her  husband's  thb  Inhabi- 
imprisonment  commenced ;  and  the  first  proviso  to  the  sect.  1  does      ^^^^^^^ 
not  prevent  her  from  perfecting  her  right.     The  case  is  the  same  .  Shbiolbt. 
as  if  her  husband  had  died  instead  of  going  to  prison.    He  is  no 
longer  to  be  considered  as  the  head  of  her  family.    If  he  had 
deserted  her,  she  might  have  completed  her  residence.     In  Reg.  v. 
Cottingham  (i>  it  \vas  held  that  the  wife  of  an  Irishman  who  had  no 
settlement  in  England  might,  if  deserted  by  him,  be  removed  to 
her  maiden  settlement.     Stat.  11  &  12  Vict.  c.  111,8.  1  (supposing 
it  otherwise  applicable)  is  not  retrospective  (s.  2),  and  therefore 
does  not  affect  this  case. 

Taivnsend,  contra  - 

First:  The  point  taken  as  to  the  caption  of  the  examinations 
is  not  raised  by  the  grounds  *of  appeal.  Secondly.  The  examina-  [  *^^^  ] 
tions  contain  legal  evidence  of  chargeability :  Reg.  v.  CrcmduU  (2). 
Thirdly.  The  residence  to  confer  irremoveability  must  be  that  of 
the  head  of  the  family.  Reg.  v.  Salford  (a)  therefore  applies,  as 
the  imprisonment  was  out  of  the  parish. 

Cur.  adv.  vult. 

Lord  Dbnman,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

The  first  question  was,  whether  the  examinations  were  stated  to 
be  taken  on  the  complaint  of  the  churchwardens  and  overseers  ; 
and  the  ground  of  appeal  was  specifically  confined  to  this  question. 
The  examinations  are  stated  to  be  so  taken ;  and  we  are  of  opinion 
that  the  appellants  are  not  at  liberty  under  this  ground  of  appeal 
to  contend  that  the  matters  complained  of  are  not  sufficiently 
specified ;  and  that  for  this  reason  Reg.  v.  Gomersal  (4)  does  not 
apply. 

The  second  question  was,  whether  the  chargeability  was  shown 
on  the  examinations  and  proved  at  the  trial.  And  we  think  it  was 
shown  by  the  statement  of  relief  being  given,  and  proved  by  the 
evidence  according  to  Reg.  v.   Little  Marlow  (6). 

The  third  question  was,  whether  the  pauper  had  become 
irremoveable,  as  she  had  resided  in  the  respondent  parish  for  five 
years  next  before  the  application  for  the  order.  She  was  the  wife 
of  a  man  who,  in  April,  1846,  was  committed  to  a  prison  out  of  the 

(1)  7  B.  &  C.  615.  note  (1).] 

(2)  lOQ.  B.  812.  (4)  12Q.B.  76. 

(3)  12  a  B.  106.     [See  p.  231,  ante,  (5)  10  Q.  B.  223. 
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Rbq.         parish  upon  a  charge  for  which  he  was  at  the  Summer  Assizes 
Thu  Ikhabi-  ^sentenced  to  be  transported.     She  had  resided  with  her  husband 
^^Pot/*^     till  his  commitment :  and  at  that  time  the  five  years*  residence  waa 
Shbiolby.    not  complete.    If  the  husband  be  supposed  to  have  returned  to  hig 
I-  *^  ^  ■'       wife,  and  the  order  to  have  been  applied  for  to  remove  him,  he 
would  not  have  been  irremoveable  by  reason  of  five  years'  residence, 
because  an  imprisonment  in  another  parish  on  a  criminal  charge 
ending  in  a  conviction  and  a  long  imprisonment  and  transportation 
is  a  break  in  the  residence  :  Reg.  v.  Salford  (i).     The  efifect  of  the 
proviso  in  stat.  9  &  10  Yict.  c  66,  s.  1,  whether  we  look  to  stat. 
11  &  12  Vict.  c.  Ill,  or  not,  appears  to  us  to  be  that  the  wife  is 
removeable,  if,  under  the  circumstances,  the  husband,  having  come 
to  her  and  become  chargeable,  would  have  been  removeable.  There- 
fore the  rule  will  be  absolute  for  quashing  the  order  of  Sessions. 

Ord-er  of  Sessions  quashed. 


^8*»-         EEG.  V.  The  INHABITANTS    of  TACOLNESTONE. 

Jan,  17. 
—  (12  Q.  B.  157—160 ;  18  L.  J.  M.  C.  44 ;  13  Jur.  80 ;  3  New  Sees.  Cas.  353.) 

^        ^  In  1841,  pauper,  who  had  resided  five  years  with  his  wife  and  family  in 

parish  St.  M.,  in  rooms  hired  by  the  quarter,  went  to  T.,  the  parish  of  his 
settlement,  to  obtain  work  or  relief,  and  was  there  employed  and  paid  by 
one  of  the  overseers  for  about  six  weeks,  during  which  time  he  lodged  in 
the  poor-house.  He  then  returned  to  his  wife  and  family,  who,  during  his 
absence,  continued  to  reside  in  the  same  rooms,  and  were  maintained  by 
him ;  and  he  resided  there  with  them  up  to  December,  1846,  when  an  order 
for  his  removal  from  St.  M.  to  T.  was  applied  for.  For  the  four  years  next 
before  the  passing  of  the  Poor  Bemoval  Act,  1846  (9  &.  10  Yict.  c.  66),  he 
received  relief  from  the  parish  of  his  settlement 

Held,  that  the  pauper's  absence  from  St.  M.  was  no  break  in  his  resi- 
dence, as  there  was  clear  evidence  of  his  antmue  revertetidi ;  and  that  he 
had  become  irremoveable  within  9  &  10  Yict.  c.  66,  s.  1  (2). 

Whether  a  pauper  had  the  animuB  revertendi  is  a  question  of  fact ;  and 
the  Sessions  ought  to  determine  it. 

On  appeal  against  an  order  of  justices,  made  on  2Dd 
December,  1846,  for  removing  John  Cell  and  his  wife  from  the 
parish  of  St.  Martin  at  Oak  in  the  city  of  Norwich,  in  the  county 
of  Norfolk,  to  the  parish  of  Tacolnestone  in  the  same  county,  the 
Becorder  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
upon  a  case,  stated  in  substance,  as  follows. 

The  pauper,  John  Gell,  whose  settlement  was  in  the  appellant 
parish,  had  resided  in  the  respondent  parish  more  than  five  years 

(1)  12  a  B.    106.      See  note    (1),  (2)  See  anie,  p.  219,  note  (1). 

ante,  p.  231. 
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next  before  a  certain  day  in  January,  1841,  when  he  was  still         Rrq. 

residing  there  with  his  wife  and  family  in  two  rooms,  hired  by  the  thb  Inhabi- 

qaarter,  being  part  of  a  dwelling-house  in  the  respondent  parish.     xacolx& 

He  was  a  weaver:  and,  on  the  day  referred  to,  being  out  of  work,  he       stone. 

went  to  the  appellant  parish  for  the  purpose  of  obtaining  work  or 

relief,  and  was  there  employed  by  one  of  the  overseers  of  that 

parish,  and  continued  so  employed  by  him,  for  a  period  of  six  or 

seven  weeks,  during  which  time  he  lodged  in  the  poor-house  there, 

bemg  paid  wages  by  the  said  overseer.     At  the  end  of  the  six  or 

seven  weeks  during  which  he  was  so  *employed  by  the  overseer,  he       [  •iss  ] 

retamed  to  the  respondent  parish  to  his  wife  and  family,  who, 

whilst  he  was  so  absent,  resided  in  the  same  two  rooms,  and  were 

maintained  there  by  him :  and  he  resided  with  his  family  in  the 

respondent  parish  from  the  time  of  such  return  until  and  up  to  the 

time  of  application  for  the  warrant  of   removal.    For  the  four 

Tears  next  before  the  passing  of  stat.  9  &  10  Vict.  c.  66,  the  pauper 

was  in  receipt  of  relief  from  the  appellant  parish :   and  on  the 

passing  of  the  said  statute  such  relief  was  discontinued,  and  he 

became  chargeable  to  the  respondent  parish ;  to  which  parish  he 

continued  to  be,  and  was,  chargeable  up  to  and  at  the  date  of  the 

said  warrant  of  removal. 

The  settlement  of  the  pauper  in  the  appellant  parish  was  not 

qoestioned :  bat  it  was  contended  that  through  his  residence  in  the 

respondent  parish  he  was  irremoveable.    If  the  Court  should  be  of 

that  opinion,  the  warrant  was  to  be  quashed :  but,  if  not,  it  was  to 

be  confirmed. 

PashUy  and  Btdwer^  in  support  of  the  order  of  Sessions : 

The  absence  of  the  pauper  from  the  respondent  parish  was,  under 

the  dreomstances  stated,  a  break  in  his  five  years'  residence  there, 

vithin  stat.  9  &  10  Vict.  c.  66,  s.  1.     In  Reg.  v.  Halifax  (i)  it  was 

decided  that  absence  for  a  very  short  time  under  the  constraint  of 

an  order  of  removal  was  a  break  in  the  residence,  although  the 

pauper  always  had  the  animus  revertendi  and  retained  the  dominion 

of  the  house  which  she  inhabited  before  her  removal.     That  case 

is  very  like  the  present :  *here  the  pauper  during  his  absence       [  'i^Q  ] 

lodged  in  the  workhouse,  and  must  have  been  subject  to  the  con- 

ttraint  of  that  house.    His  wife,  it  is  true,  continued  to  reside  in 

the  respondent  parish  during  his  absence :  but  the  stajius  of  her 

huaUnd,  as  the  head  of  her  family,  is  the  only  status  material  to 

(1)  Ante,  y.22\. 
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the  present  question :  Reg.  v.  Pott  Shrigley  (i).  His  status  was  that 
of  a  person  living  in  a  state  of  chargeability  in  the  parish  where  he 
had  obtained  a  settlement,  and  liable  to  be  removed  compulsorily 
to  any  third  parish  in  which  he  might  have  obtained  a  subsequent 
settlement.  The  animus  revertendif  under  these  circumstances,  will 
not  avail  to  make  him  constructively  resident  in  the  respondent 
parish  ;  and  indeed,  as  it  was  a  question  of  fact  whether  such  animus 
existed,  it  must  be  taken  that  the  Sessions,  by  confirming  the  order 
of  removal,  have  decided  that  question  in  the  negative. 

Andrews  (with  whom  was  Palmer),  contra  : 

The  Sessions  have  drawn  no  inference  from  the  facts,  and  have 
stated  them  for  the  express  purpose  of  obtaining  the  opinion  of  this 
Court  upon  them.  Reg.  v.  Halifax {2)  does  not  apply;  for  the 
pauper  here  left  the  respondent  parish,  and  went  to  the  appellant 
parish,  of  his  own  accord,  because  he  was  more  likely  to  obtain 
work  there  than  elsewhere,  and  returned  home  when  it  pleased 
him,  and  during  his  absence  could  not  have  been  detained  a 
moment  in  the  poor-house  against  his  will. 

(He  was  then  stopped  by  the  Court.) 

Lord  Dbnman,  C.J. : 

The  observation  of  Mr.  Bulwer^  that  the  animus  revertttidi 
is  matter  of  fact,  and  that  *we  must  take  it  to  have  been 
negatived  by  the  conclusion  which  the  Becorder  has  come 
to,  is  certainly  striking.  But  I  think  we  must  take  it  that  the 
Becorder  has  asked  our  opinion  as  to  the  existence  of  this  fact ; 
and  it  appears  to  me  that  there  is  abundant  evidence  of  it.  At  the 
same  time  I  think  it  important  that  the  Sessions  should  determine 
the  question  of  anirmis  revertendi  for  themselves. 

Patteson,  Coleridge  and  Erle,  JJ.  concurred. 

Order  of  Sessions  quashed. 


1849. 
Feb,  24. 

[160] 


EEG.  V.  The  INHABITANTS  of  FOENCETT  ST.  MAET. 

(12  a  B.  160—167;  18  L.  J.  M.  C.  125;  13  Jur.  729 ;  3  New  Seas.  Ca«.  477.; 

By  Stat.  1  &  2  Will.  IV.  c.  li.  (local  and  personal,  public),  the  governor, 
deputy  governor  and  guardians  of  the  poor  of  the  city  of  Norwich  were 
incorporated ;  and  the  Corporation  were  to  have  the  care  and  provide  for 
the  maintenance  of  all  the  poor  of  the  several  parishes  within  the  city,  and 
,  to  exercise  all  the  powers  of  churchwardens  and  overseers  in  the  manage- 
ment and  removal  of  the  poor,  and  to  institute  and  defend  any  appeal 

(1)  Ante,  p.  233.  (2)  Antt,  p.  221. 
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against  any  order  relating  to  the  poor ;  and  all  orders  of  removal  were  to  be  Ribq. 

made  on  the  complaint  of  the  Corporation.    The  Corporation  was  to  appor-  v. 

tion  the  Bums  to  be  raised  for  the  relief  of  the  poor  among  the  several    -^^^  Inhabi- 
paiiflhes,  to  be  paid  to  the  treasurer  of  the  Corporation,  and,  in  fixing  the      Fobkobtt 
proportion  to  be  raised  by  the  several  parishes,  were  to  calculate  the  same      St.  Mabt. 
apon  the  whole  annual  value  of  the  property  liable  in  the  city.     Appeals 
against  orders  of  removal  from  any  parish  within  the  city  were  to  be  made 
on  notice  to  the  Corporation. 

The  Corporation,  in  1846,  obtained  an  order  to  remove  a  pauper  from  the 
parish  of  St.  S.  within  the  city  to  a  parish  out  of  the  city.  The  pauper  had 
resided  in  St.  S.  two  years  next  before  the  application  for  the  order,  and  in 
another  parish  of  the  same  city  twenty  years  immediately  preceding  the 
two  years. 

Held,  that  Norwich  was  a  '*city"  '*  maintaining  its  own  poor,"  and 
Aoefore  a  "parish"  within  the  Poor  Law  Amendment  Act,  1834  (4  &  5 
Will.  IV.  c.  76).  s.  109,  and  the  Poor  Eemoval  Act,  1846  (9  &  10  Vict, 
c.  66),  8.  1,  which  Act,  by  sect.  8,  is  to  be  read  as  one  Act  with  the  former 
Act ;  and  that  the  pauper  having  resided  five  years  in  the  city,  though  in 
different  parishes,  was  irremoveable. 

On  appeal  against  an  order  of  two  justices  of  the  peace  of  the 

city  and  county  of  the  city  of  Norwich,  bearing  date  16th  November, 

1^46,  for  the  removal  of  William  Catchpole,  his  wife  and  children, 

*trom  the  parish  of  St.  Stephen,  in  the  city  and  county  of  the  city       [  •i6i  ] 

'i  Norwich,  to  the  parish  of  Forncett  St.  Mary,  in  the  county  of 

Norfolk,  the  Recorder  confirmed  the  order,  subject  to  the  opinion 

:'f  this  Court  on  a  case,  which  was  stated,  in  substance,  as  follows  : 

The  city  and  county  of  the  city  of  Norwich  extends  over  thirty- 

^  parishes  and  six  hamlets,  the  poor  of  which  are  maintained  out 

of  a  common  fund  raised  under  the  provisions  of  stat.  1  &  2  Will.  IV. 

c.  li.  (local  and  personal,  public),  ''  for  the  better  management  of 

^e  poor  in  the  several  parishes  and  hamlets  in  the  city  of  Norwich 

tnd  connty  of  the  same  city,"  the  said  parishes  and  hamlets  not 

t/eing  severally  charged  with  the  maintenance  of  their  own  poor. 

The  order  in  question  was  obtained  by  the  guardians  of  the  poor  of 

^fc  said  city,  who,  by  the   11th   section  of  the  said  Act,   are 

incorporated   by  the  name  of  "  The  governor,  deputy  governor, 

^i  guardians  of  the  poor  of  the  city  and  county  of  Norwich  and 

^beriies  of  the  same."    The  pauper,  William  Catchpole,  had  resided 

^  the  said  parish  of  St.  Stephen  for  two  years  next  before  the 

application  for  the  said  warrant  of  removal,  and  had  resided  in  the 

bAmlet  of  Heigham,  in  the  said  city  and  county  of  the  said  city, 

•laring  the  twenty  years  immediately  preceding  the  said  two  years, 

iiiere  being  no  interval  between  his  leaving  the  said  hamlet  *of       [  *162  ] 

H^igham  and  his  going  to  reside  in  the  said  parish  of  St.  Stephen. 

In  September,  1845,  the  pauper  received  relief  from  the  appellant 

^lU— YOL.  LXXVI.  ^^ 
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RiQ.         parish  ;  and  he  continued  to  receive  such  relief  up  to  the  middle  of 
Thb  Inhabi-  August,  1846,  when  it  was  discontinued.    Upon  such  relief  being 
FoMTOKTT     discontinued,  the  pauper  applied  for  relief  to  the  governor,  deputy 
St.  Mabt.     governor  and  guardians  of  the  poor  of  the  city  and  county  of  the 
city  of  Norwich,  under  the  provisions  of  the  said  Act ;  who  there- 
upon relieved  him  by  the  payment  of  a  sum  of  money  weekly ; 
and  he  was  in  the  receipt  of  such  relief  at  the  date   of  the 
warrant  of  removal. 

It  was  contended,  on  behalf  of  the  appellants,  that  the  city  and 
county  of  Norwich  is  within  the  meaning  of  the  word  "  parish/'  as 
interpreted  in  the  109th  section  of  stat.  4  &  5  Will.  IV.  c.  76,  and 
that  the  residence  of  the  pauper  in  the  city  and  county  of  the  city 
of  Norwich,  that  is  to  say,  in  the  said  hamlet  of  Heigham  and  the 
said  parish  of  St.  Stephen  together,  for  twenty-two  years  next 
before  the  application  for  the  said  warrant  of  removal,  rendered 
him  irremoveable  under  stat.  9  &  10  Vict.  c.  66.  If  the  Court 
should  be  of  that  opinion,  the  warrant  was  to  be  quashed ;  but,  if 
not,  it  was  to  be  confirmed. 

The  case  was  argued  in  Hilary  Term,  1849  (i). 

MaHin  and  PasUey^  in  support  of  the  order  of  Sessions : 

The  question  is,  whether  the  city  of  Norwich  is  a  ''  parish  ** 
within  stat.  9  &  10  Vict.  c.  66,  s.  1,  which  enacts  that  no  person 
L  'ifiS  ]       shall  be  removeable  from  a  **'  parish  "  in  which  he  shall  have 
resided  for  five  years  next  before  the  application  for  the  warrant  of 
removal.     It  will  be  contended  that  Norwich  is  such  a  parish, 
because  stat.  9  &  10  Vict.  c.  66  is  by  sect.  8  to  be  construed  as  one 
Act  with  stat.  4  &  5  Will.  IV.  c.  76,  by  the  109th  section  of  which 
**  the  word  '  parish '  shall  be  construed  to  include  any  parish,  city/* 
&c.,   ''maintaining  its  own    poor,   whether  parochial  or   extra- 
parochial."     But  it  is  clear,  although  Norwich  has  one  common 
fund  for  the  purpose  of  maintaining  the  poor  of  its  several  parishes, 
and  is  therefore  a  ''  parish  "  in  the  sense  ascribed  to  that  word  bv 
stat.  4  &  5  Will.  IV.  c.  76,  that  the  local  Act  respects  only  the 
internal  management  and  maintenance  of  the  poor  for  the  Bake  of 
economy,  and  that,  as  respects  strangers,  for  the  purposes  of 
removal  and  settlement,  the  several  parishes  within  the  city  remain 
separate  and  distinct.     This  was  held  in  Rex  v.  St.  Mich<iel  (2)  to 
be  the  construction  of  stat.  10  Anne,  c.  6  (private),  the  Act  by  which 

(1)  January    17  th.      Before    Lord      and  Erie,  J  J. 
Denman,  Ch.  J.,  Pattesou,  Coleridge  (2)  6  T.  R.  536. 
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ihe  management  of  the  poor  of  Norwich  was  formerly  regulated,  and        Bsa. 

the  provisions  of  which,  so  far  as  regards  the  present  question,  the  iraABr- 

were  tixe  same  as  are  those  of  the  subsisting  Act.     There  it  was     ^o^Ji^^ 

held  that  a  pauper,  by  residing  in  one  parish  in  Norwich  and  being     St.  Mart. 

rated  in  another,  did  not  gain  a  settlement  in  either.     So,  in  Rexv, 

Wpnondkam  (i),  it  was  held  that  a  certificate  granted  to  one  parish 

in  the  city  was  discharged  by  the  pauper's  subsequent  hiring  and 

fi^viee  in  another  parish  in  the  city.     The  parishes  of  a  union 

under  Gilbert's  Act,  stat.  22  Geo.  III.  c.  83  (2),  are  distinct  for  the 

porpoeeB  of  settlement  (3) ;  and  stat.  4  &  5  Will.  IV.  c.  76,  s.  88, 

vhieh  enables  parishes  to  become  *one  for  the  purposes  of  settle-       C  *^^^  ] 

ment,  contains  an  express  limitation,  that  it  is  only  "  as  between 

sach  parishes  "  that  a  pauper's  settlement  shall  be  considered  to  be 

in  the  onion ;  and  such  a  union  seems  precisely  the  same  as  the 

Norwich  Union.    Sect.  85  of  the  local  Act  enables  the  Corporation 

to  appoint  the  churchwardens  and  overseers  of  the  several  parishes 

to  be  assessors  &c. ;    sect.   82  recognises  chargeability  to   such 

pariahee ;  and  sect.  88  shows  clearly  that  every  order  of  removal  to 

a  place  oat  of  the  city  must  in  its  terms  be  a  removal,  not  from  the 

city  at  large,  but    from    some    particular    parish,  hamlet,  &c. 

Stat  9  &  10  Vict.  c.  66,  by  the  enactment  (s.  1)  that  a  warrant 

shall  not  be  granted  for  the  removal  of  a  person  from  a  **  parish  " 

after  five  years'  residence  there,  must  by  ''  parish  "  have  intended 

some  place  from  which  a  person  might  have  been  removed  before 

the  Act.    Now  an  order  of  removal  could  never  have  been  made 

from  the  city  of  Norwich  eo  nomine ;  it  must  always  have  been 

made,  as  indeed  the  present  order  is,  from  the  parish  in  which  the 

ehargeability  attached. 

Andrews  and  Palmer^  contra : 

The  cases  cited  do  not  apply ;  for  the  question  arises  on  recent 
ftatuleB,  and  is  simply  this :  is  Norwich  a  "  city  maintaining  its 
own  poor  ?  "  The  main  object  of  the  local  Act  was  to  get  rid  of 
all  distinction  of  parishes,  so  that  the  poor  should  be  ''  the  poor  of 
the  said  city,"  as  they  are  expressly  designated  in  sect.  81.  It  is 
iroe  that  the  local  Act  does  not  abolish  the  offices  of  churchwarden 
uid  overseer  for  all  purposes :  but,  by  sect.  81,  it  transfers  the 
duties  of  those  offices  to  the  Corporation  ''in  all  or  any  cases 
v>iiehing  or  concerning    the  apprenticing,   ^maintenance,   relief,       [  ^166  ] 

'tj«TR.  352.  — A.O. 

<^)  B«pealed  by  8.  L.  R.  Act,  1871.  (3)  By  sect.  39. 
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Reg.        management,  removal,  or  employment  of  the  poor,  or  the  applica- 

The  Inhabi-  ^ion  of  any  of  the  rates  made  for  their  use  or  maintenance."    By 

FoRNCBTT     ^^^'  ^^  ^^^  guardians,  in  fixing  the  proportion  of  money  to  be 

St.  Mabt.     raised  by  the  several  parishes,  are  to  calculate  the  same  apon  the 

whole  annual  value  of  property,  without  reference  to  the  nomber  of 

paupers  in  the  several  parishes ;  so  that  no  individual  parish  is 

specially  affected  by  the  chargeability  of  a  person  within  the  city. 

It  is  clear,  therefore,  that  Norwich  is  a  city  maintaining  its  own 

poor,   and,   therefore,   also  a  parish   within  stat.   9  &   10  Vict. 

c.  66,  s.  1. 

(Coleridge,  J. :  Is  Norwich  a  place  from  which  an  order  of 
removal  might  have  been  made  before  that  statute?  It  rather 
appears  from  sect.  88  of  the  local  Act  that  the  order  must  be  from 
some  particular  parish  in  the  city. 

Pashley  :  In  the  case  of  a  union  under  stat.  4  &  5  Will.  lY.  c.  76, 

s.  88,  the  order  would  not  be  from  the  union,  but  from  some  one  of 

its  parishes.) 

Cur.  adv.  vult. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court: 

The  pauper  in  this  case  was  removed  from  the  parish  of  St. 
Stephen,  Norwich,  to  Fomcett  St.  Mary,  in  Norfolk.  He  had 
resided  for  two  years  in  the  parish  of  St.  Stephen,  and  for  twenty 
years  immediately  before  that  in  the  hamlet  of  Heigham  in  Norwich. 

By  stat.  1  &  2  Will.  lY.  c.  li.  provisions  are  made  under  which 
the  poor  of  the  various  parishes  and  places  in  the  city  of  Norwich 
[  *166  ]  are  maintained  out  of  a  joint  fund,  *raised,  by  the  Corporation  of 
guardians,  by  assessments  according  to  the  value  of  the  propertv 
in  each  parish  and  place,  without  regard  to  the  numbers  of  persons 
relieved  in  each.  The  same  course  had  prevailed  under  previous 
Acts  of  Parliament,  which  were  repealed  by  stat.  1  &  2  Will.  IV. 
c.  li.  Notwithstanding  this  joint  fund,  it  had  been  decided  twice 
that  the  parishes  and  places  in  Norwich  remained,  in  their  relation 
to  other  places  out  of  the  city,  distinct  and  separate :  see  Rrx  v. 
St.  Michael  (i)  and  Rex  v.  Wymondham{£).  And  the  sanae  rule 
would  prevail  at  this  day  as  to  settlements  and  many  other 
matters.  But  the  question  in  the  present  case  arises  as  to  the 
legality  of  the  warrant  of  removal,  under  the  Ist  section  of  stat. 
9   &   10  Vict.  c.  66,  which  provides   that  ''no  person  shall  U^ 

(1)  6T.  E.  536.  (2)  6  T.  R.  552. 
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removed,  nor  shall  any  warrant  be  granted  for  the  removal  of  any         rbq. 
person,  from  any  parish  in  which  such  person  shall  have  resided  rp^,  ikhabi. 
for  five  years  next  before  the  application  for  the  warrant ;  "  and  the      tahts  op 
Sth  section,  which  incorporates  into  the  Act  the  provisions  of     St.  Mabt. 
Stat  4  &  5  Will.  IV.  c.  76,  among  which  is  sect.  109  of  that  Act  (the 
interpretation  clause),  which  enacts  that  *^  in  the  construction  of  this 
Act  *'  "  the  word  '  parish '  shall  be  construed  to  include  any  parish, 
city,  borough,  town,  township,  liberty,  precinct,  vill,  village,  hamlet, 
tithing,  chapelry,  or  any  other  place,  or  division  or  district  of  a  place, 
maintaining  its  own  poor,  whether  parochial  or  extra-parochial." 

We  are  asked  to  read  stat.  9  &  10  Vict.  c.  66,  s.  1,  as  if  it 
prohibited  the  removal  of  any  pauper  from  any  city  maintaining  its 
own  poor,  in  which  city  such  person  *shall  have  resided  five  years.  [  '^^^  ] 
Norwich  is  a  city  maintaining  its  own  poor ;  and  the  pauper  has 
resided  in  that  city  twenty-two  years.  On  the  other  hand,  it  is 
ar^gned  that  the  part  of  the  interpretation  clause  above  cited  does 
hot  apply  to  this  case,  and  that  the  removal  is  not  from  the  city, 
bat  from  the  parish  of  St.  Stephen,  which  distinction  was  adverted 
to  in  Rex  ▼.  St.  Mieh^iel  (i),  where,  however,  the  removal  was  to  a 
parish  in  Norwich,  not  from  one. 

We  think  the  argument  of  the  appellants  must  prevail,  and  that 
ve  must  read  the  clause  in  question  as  if  the  word  ''  city "  was 
enbstitated  for  "  parish."  The  Legislature  could  hardly  intend 
that,  where  there  is  one  common  fund  for  the  relief  of  the  poor 
of  the  city  comprising  many  parishes,  which  fund  is  apportioned 
in  the  raising  it  without  regard  to  the  number  of  persons  relieved 
in  each  parish,  and  so  in  truth  every  removal  of  a  pauper  is  on 
behalf  of  the  whole  city,  a  pauper,  who  by  reason  of  long  residence 
in  one  part  of  the  city  is  irremoveable,  should  become  removeable 
i'7  reason  of  his  changing  his  abode  to  another  part  of  the  same 
dty;  it  being  quite  immaterial  to  the  ratepayers  in  what  part  of 
the  dty  he  resides  when  he  is  chargeable.  The  order  of  Sessions 
and  the  warrant  must  therefore  be  quashed. 

Order  of  Sessions  quashed. 

(I)  6  T.  B.  538. 


246  1849.    Q.  B.    12  Q.  B.  181—182.  [r.b. 

1849.       REG.  V.  The  INHABITANTS  op  LEADEN  ROOTHING. 

^^^  (12  a  B.  181—192.) 

[  ^^^  ]  A  pauper  lunatic  may  be  sent  to  an  asylum  by  order  of  a  justioe,  under 

stat.  8  ft  9  Vict.  c.  126  (1),  s.  48,  though  he  has  resided,  for  five  years  next 
before  the  application  for  such  order,  in  a  parish  different  from  that  in 
which  the  asylum  is  situate,  the  case  of  such  removal  being  an  exception  to 
the  general  enactment  of  the  Poor  Bemoval  Act,  1846  (9  ft  10  Vict.  c.  66), 
s.  1.  And  justices  may  afterwards  make  orders  under  stat.  8  ft  9  Vict. 
c.  126,  88.  68,  62(2),  adjudging  such  pauper  to  be  settled  in  a  parish  other 
than  that  in  which  he  has  so  resided,  and  requiring  such  other  parish  to 
pay  for  maintenance  &c. 

Qtujere^  whether,  if  such  pauper  recovered,  and  returned  to  the  parish 
whence  he  was  taken,  the  order  uuder  sect.  58,  or  the  actual  removal, 
would  be  deemed  to  cause  a  break  of  residence  in  such  parish,  disentitling 
him  to  the  benefit  of  the  five  years  formerly  completed  there  (3). 

On  appeal  against  two  orders  made  on  SOth  November,  1847, 
each  by  the  same  two  justices,  the  first  order  made  under  stat.  8  &  9 
Vict.  c.  126  (4),  B.  58,  adjudicating  the  settlement  of  Elizabeth  Dun- 
mow,  a  pauper  idiot,  to  be  in  the  parish  of  Boxwell,  in  the  Chelms- 
ford Union,  in  the  county  of  Essex,  and  the  second  made  under 
s.  62  of  the  same  statute,  ordering  the  treasurer  of  the  guardians 
[  *182  ]  of  the  poor  of  the  Chelmsford  *Union  to  pay  to  the  treasurer  of  the 
guardians  of  the  poor  of  the  Dunmow  Union  the  sums  of  82. 18«.  6J. 
and  27Z.  8«.  5d.,  and  also  to  pay  to  James  Phillips,  weekly,  for  such 
time  as  in  the  said  order  was  mentioned,  the  sum  of  11«.  for  the 
reasonable  charges  of  the  future  lodging,  maintenance,  medicine, 
clothing  and  care  of  the  said  E.  Dunmow,  the  Sessions  quashed 
both  orders,  subject  to  the  opinion  of  this  Court  upon  the  following 
case. 

The  pauper,  who  is  seventeen  years  of  age,  is  the  legitimate 
daughter  of  Thomas  Dunmow,  who  is,  and  has  been  since  the  year 
1887,  legally  settled  in  the  parish  of  Boxwell  in  Essex;  which 
parish  is  comprised  in  and  forms  part  of  the  Chelmsford  Union. 
The  pauper  during  all  her  life  has  resided  with  her  father,  and 
is  unemancipated ;  and  she  has  not,  nor  ever  had,  any  other 
settlement  than  that  derived  from  her  father. 

On  9th  December,  1846,  the  pauper,  being  then  an  idiot  residing 

(1)  Repealed  by  16  &  17  Vict.  c.  97,  (3)  See  Poor  Law  Amendment  Act, 
which  was  in  turn  repealed  by  the  1849  (12  &  13  Vict.  c.  103),  a.  4. — A.C. 
Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  (4)  **  To  amend  the  laws  for  the 
8.  342.  See  now  ss.  14  and  16  of  that  provision  and  regulation  of  lunatic 
Act.— A.  C.  asylums  for  counties  and  boroughs 

(2)  See  now  Lunacy  Act,  1890,  and  for  the  maintenance  and  care  of 
ss.  288,  289.— A.  C.  pauper  lunatics,  in  England." 
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in  and  chargeable  to  the  parish  of  Leaden  Boothing,  in  Essex,        Rso. 
which  parish  is  comprised  in  and  forms  part  of  the  Dunmow  Union,  the  Ikhabi- 
was  sent  from  and  at  the  charge  of  such  parish  to  a  house  duly     ^^^,^' 
licensed  for  the  reception  of  lunatics,  idiots  and  insane  persons,    Roothino. 
situate  at  Bethnal  Green,  in  Middlesex,  and  commonly  known  by 
the  name  of  Warburton's  Asylum  (of  which  one  James  Phillips 
then  was  and  ever  since  has  been  the  sole  registered  and  licensed 
proprietor),  and  was  there  received  into  and  confined  in  the  said 
licensed  house  by  the  said  James  Phillips,  pursuant  to  the  order 
of  a  justice  of  the  peace  for  the  county  of  Essex  and  a  certain 
medical  certificate,  in  the  form  set  forth  in  stat.  8  &  9  Vict.  c.  126, 
Schedule  (E.)  No.  1.    At  the  time  of  *the  pauper  being  so  sent  to      [  •iss  ] 
the  said  licensed  house,  and  thenceforth  up  to  and  at  the  time  of 
the  making  of  the  two  orders  appealed  against,  there  was  no  lunatic 
asylum  for  the  county  of  Essex. 

The  pauper  had  resided  in  Leaden  Boothing  with  her  father,  the 
said  T.  Dunmow,  for  more  than  five  years  continuously  next  before 
her  being  sent  and  removed  from  Leaden  Boothing  to  the  licensed 
house  aforesaid.  The  said  T.  Dunmow  had  also  resided  in  Leaden 
Boothing  during  all  that  time,  and  has  ever  since  continued  so 
to  do.  From  the  time  of  the  pauper's  reception  into  the  said 
licensed  house  on  9th  December,  1846,  up  to  and  until  and  upon 
80th  November,  1847,  upon  which  day  the  two  orders  appealed 
against  were  made,  she  continued  to  be  confined  therein,  and 
during  all  that  time  was  maintained  therein  at  the  expense  of, 
and  was  actually  chargeable  to.  Leaden  Boothing. 

At  the  trial  of  the  said  appeal,  the  appellants  contended  that  the  two 
orders  appealed  against  were  bad,  upon  th^  ground  that,  the  pauper 
having  resided  with  her  father  in  Leaden  Boothing  for  five  years 
next  before  her  removal  into  the  said  licensed  house,  and  having 
from  the  time  of  such  removal  into  the  said  house,  and  while  she 
was  residing  and  was  confined  .therein  as  aforesaid,  and  during  tlie 
time  aforesaid,  continued,  until  and  upon  the  day  of  the  making  of 
the  two  orders,  to  be  chargeable  to,  and  to  be  maintained  in  such 
licensed  house  at  the  expense  of,  Leaden  Boothing,  the  justices 
were,  by  stat.  9  &  10  Vict.  c.  66,  deprived  of  all  jurisdiction  to 
make  either  of  the  said  orders.  The  Sessions,  being  of  this 
opinion,  quashed  the  orders,  subject  to  the  opinion  of  this  Court 
upon  the  point.  If  this  Court  should  be  of  opinion  that,  upon  the 
facts  *stated,  the  justices  were,  by  stat.  9  &  10  Vict.  c.  66,  deprived  [  •iw  ] 
of  the  power  to  make  the  said  orders  or  either  of  them,  the  order 
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Reg.        of  Sessions  was  to  be  confirmed.    If  this  Court  should  be  of  a 
Thb  Inhabi-  contrary  opinion,  the  order  of  Sessions  was  to  be  quashed,  and  the 
two  orders  appealed  against  to  be  confirmed. 


TAKTSOF 

Lkadbn 

ROOTHINa. 


[•186,11.] 


Rodwell  and  F.  Walfard^  in  support  of  the  order  of  Sessions  : 

The  pauper  had  acquired  the  privilege  of  being  irremoveable, 
under  stat.  9  &  10  Vict.  c.  66,  s.  1,  by  five  years'  residence. 
Then  the  question  is,  whether  an  order  of  justices,  adjudicating 
settlement  under  stat.  8  &  9  Yict.  c.  126,  sect.  «58  (i),  and  a  like 
order  directing  payment  for  maintenance  under  sect.  62  (2)  of  the 


(1)  Stat.  8  &  9  Vict.  c.  126,  s.  o7, 
enacts:  "That  when  any  pauper 
lunatic  shall  be  confined  under  the 
provisions  of  this  Act  he  shall,  for  the 
purposes  of  this  Act,  be  deemed  to 
belong  to  and  continue  chargeable  to 
the  parish  from  which,  or  at  the 
instance  of  some  officer  or  officiating 
clergyman  of  which,  he  shall  have 
been  sent,  until  such  parish  shall  in 
due  course  of  law,  as  in  the  case  of 
any  other  pauper,  have  established 
that  such  lunatic  is  settled  in  some 
other  parish,  or  that  it  cannot  be 
ascertained  in  what  parish  such  lunatic 
is  settled,  and  that  every  pauper 
lunatic  who  is  chargeable  to  any 
parish  shall,  whilst  he  shall  reside  in 
an  asylum,  be  deemed,  for  the  pur- 
poses of  his  settlement,  to  be  residing 
in  the  parish  to  which  he  is  charge- 
able." (See  now  Lunacy  Act,  1890, 
8.  286.)  ^ 

Sect.  58  enacts:  *'That  it  shall  be 
lawful  for  any  two  justices  for  the 
county  or  borough  in  which  any  asy- 
lum, registered  hospital,  or  licensed 
house  is  situate,  or  to  which  such 
asylum  shall  wholly  or  in  part  belong, 
or  from  any  part  of  which  any  pauper 
lunatic  shall  have  been  sent,  at  any 
time  to  inquire  into  the  last  legal 
settlement  of  any  pauper  lunatic  con- 
fined or  ordered  to  be  confined  therein ; 
and  if  satisfactory  evidence  can  be 
obtained  as  to  such  settlement  in  any 
parish,  township,  or  place,  such  jus- 
tices shall,  by  order  under  their  hands 
and  seals,  adjudge  such  settlement 
accordingly."  (See  now  Lunacy  Act, 
1890,  s.  288.) 


(2)  Sect.  62  enacts  :  "  That  if.  after 
any  lunatic  shall  have  been  sent  to  an 
asylum,  registered  hospital,  or  licensed 
house,  it  shall  be  adjudged  that  such 
lunatic  is  settled  in  a  parish  different 
from  the  parish  from  which,  *or  at  the 
instance  of  some  clergyman  or  officer 
of  which,  he  was  sent  to  such  asylum, 
hospital,  or  house,  then  and  in  such 
case  it  shall  be  lawful  for  any  two 
justices  of  the  county  from  any  part 
of  which  any  lunatic  shall  have  been 
sent,  or  for  any  two  justices,  members 
of  the  committee  of  visitors  of  such 
asylum,  to  make  an  oitler  or  orders 
upou  the  treasurer  of  the  guardiam*  of 
the  union,  including  any  parish,  or  of 
any  parish  or  the  overseers  of  the 
parish  in  which  such  lunatic  shall  be  so 
adjudged  to  be  settled,  for  payment  to 
the  treasurer  of  the  guardians  or  over- 
seers of  the  first-mentioned  union  or 
parish  of  all  expenses  incurred  by  or 
on  behalf  of  such  union  or  parish  in  or 
about  the  examination  of  such  lunatic, 
and  his  conveyance  to  the  asylum," 
&c.,  "and  of  all  moneys  paid  by  the 
tiea surer"  &c.,  **or  the  overseers'* 
&c.,  **  to  the  treasurer,  officer,  or  pro- 
prietor of  the  asylum,"  &c,  "for 
the  lodging,  maintenance,"  &c..  of 
such  lunatic,  incurred  within  twelve 
months  previous  to  the  order,  "and 
also  for  payment  to  the  treasurer.*' 
&c.,  of  the  reasonable  charges  of  the 
future  lodging,  maintenance,"  &c«  **of 
such  lunatic ;  "  and  every  treasurer  of 
guardians,  or  overseer,  on  whom  such 
order  shall  be  made,  shall  pay  &c. 
"  Provided  always,  that  the  guardians 
of  any  union,  or  parish,  or  the  over- 
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same  Act,  are  equivalent  to  such  a  ^removal  as  is  prohibited  by        bbo. 
stat.  9  &  10  Vict.  c.  66.    If  so,  the  two  orders  now  in  question  are  the  Inhabi- 
invalid.    And  the  language  of  the  prior  statute  clearly  leads  to  that     t^^ts  of 
conclusion.     By  sect.  57  the  pauper  lunatic  confined  under  this  Act    BooTHiNa. 
shall,  for  the  purposes  of  the  Act,  be  deemed  to  belong  and  con-       [  *^^^  1 
tinue  chargeable  to  the  parish  from  which  he  is  sent  ''  until  such 
parish  shall  in  due  course  of  law,  as  in  the  case  of  any  other 
pauper,  have  established  that  such  lunatic  is  settled  in  some  other 
parish."   That  must  contemplate  such  proceedings  as  are  commonly 
instituted  for  the  purpose  of  a  removal :  *but  the  parish  of  Leaden       [  *18«  ] 
Boothing  could  not  have  instituted  those  proceedings,  the  pauper 
being  irremoveable   from  thence  by  five  years'  residence.     The 
inquiry  by  the  justices  under  sect.  68  is  of  the  same  nature  as  that 
pointed  out  by  sect.  57.     The  proviso  of  sect.  62  puts  the  order  for 
payment  of  maintenance  under  that  clause  on  the  same  footing  as 
a  warrant  of  removal.    Erle,  J.  took  that  view  of  the  enactment 
in  Ex  parte  Monkleigh  (l). 

(Erlb,  J. :  You  must  confine  that  to  the  time  when  parties  have 
begun  an  appeal.) 

The  words  of  the  proviso  are  large  enough  to  be  taken  as  referring 
to  incidents  which  might  be  annexed  to  an  order  of  removal  by  a 
subsequent  statute.  By  sect.  58  the  residence  is  constructively 
changed.  Till  the  adjudication  of  settlement  the  residence  is,  con- 
structively, in  the  parish  from  which  the  lunatic  was  sent ;  the 
asylum  is  as  it  were  a  part  of  the  parish  for  that  purpose.  After 
the  order,  the  constructive  residence  is  in  the  parish  where  the 
settlement  is  adjudged  to  be :  therefore  there  is  a  complete  removal 
from  parish  to  parish.  It  is,  indeed,  provided  by  stat.  9  &  10  Vict, 
e.  66,  8.  1,  ''  that  the  removal  of  a  pauper  lunatic  to  a  lunatic 
asylum,  under  the  provisions  of  any  Act  relating  to  the  main- 
tenance and  care  of  pauper  lunatics,  shall  not  be  deemed  a  removal 

eeers  of  any  parish,  township,  or  place,  defend  each  appeal,  and  the  persons 
affected  by  such  order,  may  appeal  appealing  or  intending  to  appeal,  and 
against  the  same  in  like  manner  as  if  the  persons  defending  such  appeal, 
the  same  were  a  warrant  of  removal ;  shall  have  all  the  same  powers,  rights, 
and  in  case  of  such  appeal  the  guar-  and  privileges,  and  be  subject  to  the 
dians  of  the  union  "  &c.,  "  or '  the  same  obligations,  in  all  respects  as  in 
overseers  of  the  parish"  &c,  '*  or  the  the  case  of  an  appeal  against  a  war- 
clerk  of  the  peace  of  the  county  to  rant  of  removal."  (See  now  Lunacy 
which  such  lunatic  was  chargeable  Act,  1890,  s.  289.) 
before  such  order    was    made,    may  (1)  5  Dowl.  &  L.  404,  411. 
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Rm.        within  the  meaning  of  this  Act :  "  but  that  relates  only  to  the 

tbb  Ikhabi-  physical  '*  removal ''  of  the  lunatic  (so  termed  in  sect.  48  of  stat 

LbabmT     ^  *  9  V^c'-  ^-  126)  when  he  is  carried  from  the  place  where  he  *i8 

BooTHmo.     found  to  an  asylum.     The  object  of  such  a  proviso  is  clearly  that, 

[  •187  ]      ^here  it  is  necessary  to  send  a  lunatic  to  an  asylum  under  stat. 

8  &  9  Vict.  c.  126,  the  power  may  not  fail  because  he  has  resided 

five  years  in  the  parish.    If  the  present  orders  could  legally  be 

made  notwithstanding  the  Act  9  &  10  Vict.  c.  66,  then,  if  the 

pauper  recovered  and  went  back  to  Leaden  Boothing,  she  would  be 

removeable.     There  would  have  been  a  break  in  the  residence; 

and,  though  she  had  continued  there  five  years,  the  interruption 

would  have  the  same  consequence  as  in  Reg.  v.  Salford  (i),  and 

Reg.  V.  Pott  Shrigley  (2). 

(Fatteson,  J. :  The  time  passed  in  the  lunatic  asylum  would  not 
count  for  that  purpose.) 

If  the  asylum  were  in  the  parish,  that  would  be  so  ;  but  the  orders 
change  that  state  of  things.  There  is  no  longer  a  residence  within 
the  enacting  clause  of  sect.  1. 

(Fatteson,  J. :  I  have  asked  on  another  occasion,  but  it  does  not 
seem  to  be  clear,  what  is  the  situation  of  a  lunatic  pauper  who, 
being  in  an  asylum  under  orders  of  this  kind,  is  cured,  and  then 
wishes  to  reside  in  his  former  parish.  The  two  orders  here  are 
certainly  not  altogether  equivalent  to  an  order  of  removal ;  for,  if 
the  pauper  recovered,  the  overseers  of  Leaden  Boothing  would  not 
be  justified  in  taking  her  by  force  to  Boxwell,  though  Boxwell  is 
saddled  with  the  charge  of  her  maintenance  in  the  asylum. 

WiOHTMAN,  J. :  Under  sect.  57,  the  pauper  was  to  be  deemed 
resident  in  Boxwell ;  but  that  was  only  for  the  purpose  of  charging; 
Boxwell. 

Erle,  J. :  A  fictitious  residence  is  created  by  the  Act.    According 
to  the  latter  words  of  sect.  57,  the  pauper  is  to  be  deemed  residing 
[  •188  ]      in  the  parish  to  *which  he  is  chargeable,  "  for  the  purposes  of  his 
settlement :  "  but  the  five  years  do  not  aflFect  "  settlement.") 

The  enacting  clause  of  stat.  9  &  10  Vict.  c.  66,  s.  1,  cannot  l>e 
limited  to  cases  of  ordinary  removal :   and,   if  the  Legislature 
thought  it  necessary  to  provide  that  the  mere   transfer   of  the , 
(1)  12  Q.  B.  106  (see  ante,  p.  231,  note  (1)).  (2)  Ante,  p.  233.         | 
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paaper  to  a  lunatic  aeylum  should  not  be  deemed  a  removal        Big. 
beeanae,  after  the  Act   passed,   it  might  be  considered  illegal,  thb  Ikhabi- 
a  fortiori  they  cannot  have  contemplated  that,  in  a  case  within      ljSldmt' 
the  enacting  clause,  orders  should  be  made  which  would  construe-    Boothiho. 
tively,  for  the  purposes  of  settlement,  change  the  residence  from 
one  parish  to  another.     Stat.  9  «&  10  Yict.  c.  66,  gives  a  privilege  to 
the  place  of  settlement,  when  the  pauper  has  resided  five  years  in 
a  different  place.    Here,  the  parish  of  Boxwell  was  exempt  from 
maintaining  the  pauper  as  long  as  she  chose  to  reside  in  Leaden 
Bootbing.    By  the  construction  attempted  on  the  other  side  the 
orders  of  adjudication  and  maintenance  indirectly  take  away  that 
advantage. 

Hawkins  (with  whom  was  ParneU),  contra : 

In  Stat.  9  A;  10  Vict.  c.  66,  the  case  of  a  lunatic  pauper  is  con- 
sidered ;  yet  no  intention  is  expressed  of  changing  the  law  estab- 
iisbed  by  the  former  Act.  There  is  no  ground  for  saying  that  this 
statute  contemplates  any  privilege  to  be  enjoyed  by  the  pauper's 
original  parish ;  it  would  be  one  which  the  pauper  himself  could  at 
any  time  take  away  by  changing  his  residence.  The  only  privilege 
ec»iferred  is  on  the  pauper;  the  object  being  (as  appears  from 
sect  5)  to  prevent  removals,  but  without  altering  settlements.  If 
FUg.  V.  Salford  (1)  *and  Reg.  v.  PoU  Shrigley  (2)  applied,  they  would  [  ♦is^  ] 
prove  too  much ;  for  it  would  follow  that  the  residence  here  was 
broken  as  soon  as  the  pauper  went  out  of  Leaden  Soothing.  But 
in  bet  it  is  for  the  purposes  of  settlement  only  that  residence  in 
the  asylum  becomes  constructively  a  residence  in  the  parish  to  be 
charged.  If  sect.  57  is  considered  in  that  point  of  view,  there 
appears  nothing  to  prevent  adjudging  the  settlement  of  the  pauper 
afl  a  lunatic,  though  there  has  been  a  five  years'  residence  in 
Leaden  Boothing. 

(Pattrson,  J.:  If  the  orders  of  settlement  and  maintenance 
prevoit  the  pauper,  when  he  recovers,  from  returning  to  the  parish 
where  he  was  residing,  he  is  prejudiced  by  them  :  but  he  certainly 
13  not  if  the  proviso  as  to  a  lunatic  in  stat.  9  &  10  Yict.  c.  66,  s.  1, 
means  that  the  constructive  residence  in  a  different  parish  shall  not 
cause  a  break  of  the  residence  in  the  first  parish.) 

The  clause  may  be  so  read;    and  then,   in   reckoning  the  five 
'\j  12  Q.  B.  106  (see  ante,  p.  231,  (2)  Ante,  p.  233. 
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years,  the  period  passed  in  the  asylum  will  be  laid  entirely  out 
of  consideration,  and  consequently  the  reasoning  adopted  in  Reg. 
V.  Sal/ord  (i)  and  Reg,  v.  Pott  Shrigley  (2)  (and  adverted  to  in  Reg. 
y.  St.  Ebbe's  (3),  that  the  enacting  clause  of  sect.  1  never  attached, 
and  therefore  there  could  be  no  computation  of  five  years  at  all, 
will  be  inapplicable.  It  has  not  been  contended  that  the  constrnc- 
tive  residence  in  the  place  of  settlement  is  a  residence  that  could 
give  irremoveability  there ;  neither  then  can  it  prevent  irremove- 
ability  in  the  former  parish.  The  residence  has  no  bearing  on  that 
subject,  and  is  for  a  limited  purpose  only.  That  purpose  regards 
the  place  of  settlement,  which  is  to  provide  for  the  pauper,  not  *the 
place  of  the  former  residence.  The  proviso  of  stat.  8  Jb  9  Vict.  c.  126, 
s.  62,  applies  only  to  the  conduct  of  appeals. 

(Erle,  J. :  It  is  a  direction  as  to  procedure. 

WiOHTMAN,  J.:    The  order  is  to  be  appealed  against  ''in  like 
manner  as  if  the  same  were"  a  warrant  of  removal.) 


And  the  parties  to  the  appeal  are  to  have  the  same  rights  and  be 
under  the  same  obligations  **  as  in  the  case  of*'  an  appeal  against 
a  warrant  of  removal. 

(He  was  then  stopped  by  the  Court.) 

Pattbson,  J.  (4) : 

The  construction  of  stat.  8  &  9  Vict.  c.  126,  is  quite  clear.  By 
the  general  provision  of  that  Act,  sect.  48,  a  justice  may,  on  certain 
notice,  order  a  pauper  lunatic  to  be  removed  to  a  county  asylum  or 
licensed  house.  That  power  of  removal  is  saved  by  stat.  9  &  10  Viet, 
c.  66,  s.  1 ;  and,  if  the  enactments  stopped  here,  the  removal  of  a 
pauper  lunatic  would  clearly  not  be  prohibited  by  reason  of  a  five 
years*  previous  residence.  But  then  it  is  said  that  the  order  adjudi- 
cating settlement,  and  the  order  of  maintenance,  under  sects.  58  and 
62  of  stat.  8  &  9  Vict.  c.  126,  have  the  effect  of  a  removal,  snch  as 
stat.  8  &  9  Vict.  c.  66,  does  prohibit.  I  am  not  of  that  opinion.  That 
statute  does  not  allude  to  the  prior  Act  farther  than  by  providing 
that  removal  under  it  to  a  lunatic  asylum  "  shall  not  be  deemed  a 
removal  within  the  meaning  of  this  Act."  The  clauses  as  to  adjudi- 
cation of  settlement  and  ordering  of  maintenance  are  not  adverted 


(1)  12  Q.  B.   106  (see  ante,^.  231, 
note  (1)). 

(2)  Ante,  p.  233. 


(3)  Ante,  p.  230. 

(4)  Lord    Denman,     Ch.    J., 
absent  on  acoount  of  ill  health. 
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to.     The  e£Eecti  of  stat.  8  &  9  Vict.  c.  126,  standing  by  itself,  is  that        Rbg. 
the  parish  where  the  pauper  is  found  to  be  settled,  not  the  parish  xhb  Inhabi 
where  he  shall  have  been  residing,  is  to  maintain  him  ;  the  orders      l^dbST 
for  *ascertaining  the  settlement  being  made  by  two  justices  of  the    Roothujo. 
county  or  borough  in  which  the  asylum  is  or  from  which  the  lunatic       t  *^^M 
shall  have  been  sent,  the  order  imposing  the  payments  by  two 
justices  of  the  county  from  which  the  lunatic  shall  have  been  sent, 
or  two  justices  from  the  committee  of  visitors  of  the  asylum.    These 
provisions  are  untouched  by  the  subsequent  Act.    What  the  effect 
of  the  orders  may  be  when  the  lunatic  recovers  and  goes  back  to 
the  former  place  of  residence,  it  is  not  necessary  to  say.    According 
to  the  principle  adopted  in  Reg.  v.  Scdford  (i),  I  should  say  that, 
when  the  residence  in  the  asylum  was  in  fact  out  of  the  former 
parish,  there  was  a  break  of  the  five  years'  residence  (2) ;  but  that 
would  be  independent  of  any  peculiar  effect  of  the  adjudication  of 
settlement  and  order  of  maintenance.     If  so,  those  orders  make  no 
difference,  and  there  is  no  reason  that  they  should  be  prohibited  by 
stat.  9  &  10  Vict.  c.  66 :  and  in  fact  they  are  not  touched  by  it. 

WiGHTMAN,  J. : 

I  am  of  the  same  opinion.  The  case  has  been  argued  on  the 
part  of  the  appellants  as  if  parishes  rather  than  paupers  were 
entitled  to  the  benefit  of  stat.  9  &  10  Vict.  c.  66.  But  the  provi- 
sions of  that  Act  against  removals  are  clearly  for  the  benefit  of  the 
paupers.  Here  the  pauper  had  been  resident  five  years  in  Leaden 
Eoothing,  but  was  removed  as  a  lunatic.  The  power  of  justices  to 
remove  in  such  a  case  is  expressly  preserved  by  the  first  proviso  of 
stat.  9  &  10  Vict.  c.  66,  s.  1 ;  therefore  this  is  not  one  of  the  removals 
prohibited  by  that  Act,  and  the  magistrates  have  power  to  remove. 
♦Then  the  question  arises  whether  they  have  power  to  ascertain  [  *192  i 
and  adjudge,  according  to  the  provisions  of  stat.  8  &  9  Vict.  c.  126, 
who  is  liable  to  pay  the  expenses  of  removal  and  subsequent  main- 
tenance, and  to  order  such  payment;  and  I  find  nothing  in  the 
Act  of  9  &  10  Vict,  which  interferes  with  that  power.  Whether  on 
any  future  occasion  these  orders  may  be  considered  as  causing  a  break 
in  the  five  years'  residence,  it  is  not  necessary  at  present  to  inquire  (2). 

Erle,  J. : 

The  only  question  here  is  whether  the  order  of  adjudication  and 

order  of  maintenance  are  valid.     By  stat.  8  &  9  Vict.  c.  126,  the 

(1)  12  Q.  B.  106    (see  ante,  p.  231,  (2)  See  Poor  Law  AmendmeDt  Act, 

note  (1)).  1849  (12  &  13  Vict.  c.  103),  s.  4.— A.  C. 
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lunatic  being  lawfully  in  an  asylum  or  licensed  house,  two  justices 
are  authorised  to  make  orders  adjudging  the  settlement  and  direct- 
ing payment  for  the  maintenance:  and  the  place  of  settlement  is  the 
place  on  which  the  latter  order  is  to  be  made.  Then,  does  stai 
9  &  10  Vict.  c.  66,  interfere  with  these  powers?  The  intention 
of  that  Act  was  to  give  a  privilege  to  the  persons  residing,  not  to 
parishes,  except  so  far  as  benefit  to  them  necessarily  followed  the 
exemption  given  to  individuals.  But  it  is  expressly  enacted  that 
the  statute  shall  not  a£fect  removals  of  lunatics ;  and  nothing  is 
said  to  prohibit  making  the  subsequent  orders  as  before  the  Act 
passed.  Whether  the  removal  from  a  parish  under  stat.  8  &  9  Vict, 
c.  126  makes  a  break  in  residence,  is  not  now  to  be  decided :  nor 
need  we  consider  whether  the  imaginary  residence  under  the  order 
adjudging  settlement  takes  away  the  right  previously  acquired  by 
five  years  of  actual  residence  (i).    The  grounds  I  have  already  stated 

satisfy  me. 

Ordei'  of  Sessions  quatiked. 


1849. 
May  12. 

[1»8] 


EEG.  V.  The  INHABITANTS  of  BARNSLEY. 

(12  Q.  B.  193—206 ;  S.  C.  18  L.  J.  M.  C.  170 ;  13  J.  P.  329.) 

Under  stat.  8  &  9  Viet.  c.  126,  s.  48  (2),  it  is  not  necessary  tliat  a  lunaUc, 
chargeable  to  a  parish,  should  be  sent  to  an  asylum  or  licensed  house.  The 
justice  before  whom  he  is  brought  is  to  decide  whether  he  is  a  proper  person 
to  be  confined  or  not ;  and,  if  not  confined,  he  may  be  removed  to  his  pansh 
as  an  ordinary  pauper. 

An  idiot,  aged  thirty-three,  living  with  his  parents  in  parish  B.,  became 
chargeable ;  and  thereupon  he  and  they  were  removed  by  order  of  justices 
to  parish  T.,  their  place  of  settlement.  The  order  was  never  appealed 
against  The  father  retained  his  house  in  B.,  in  the  care  of  two  of  his 
children,  who  were  emancipated ;  and,  when  removed,  he  intended  to  return 
as  soon  as  he  could.  After  four  days,  the  paupers  did  return  (o  the  house 
in  B.  with  the  consent  of  the  overseers  of  T.,  who  promised  to  send  weekly 
relief  to  the  parents  for  the  son :  but  the  son  again  became  chargeable  to 
B. ;  and  another  order  was  made,  finding  the  son  and  parents  chargeable, 
and  ordering  their  removal  to  T.  The  family  had  resided  in  B.  for  five 
years  next  before  the  making  of  this  order,  excepting  only  the  four  days 
above  mentioned.  On  appeal  (not  stating  as  a  ground  that  the  parents 
were  not  chargeable  at  the  date  of  the  second  order),  and  case  stated  by  the 
Sessions : 

Held  that  the  five  years'  residence  was  broken  by  the  removal  to  parish 
T.,  and  that  the  paupers  were  not  irremoveable  from  B.  under  the  Poor 
Eemoval  Act,  1846  (9  &  10  Vict,  c  66),  s.  1. 

On  appeal  against  an  order  of  justices,  dated  22nd  September. 

1847,  for  removing  Thomas  Watson,  Jane  his  wife,  and  James 

(1)  See  Poor  Law  Amendment  Act,  (2)  See    now    Lunacy    Act,     ltl9i> 

1849  (12  &  13  Vict.  c.  103),  s.  4.—A.  C.      (53  &  54  Vict.  c.  16),  ss.  14— 16.— A  C, 
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their  son,  from  the  township  of  Barnsley  in  the  West  Biding  of         Bao. 
Yorkshire  to  the  parish,  township  or  place  of  Tamworth  in  the  thk  Ihhabi- 
counties  of  Warwick  and  Stafford,  the  Sessions  quashed  the  order,    ^^^^21 
subject  to  the  opinion  of  this  Court  upon  a  special  case. 

The  case  first  set  out  the  order  of  removal,  which  recited,  and 
adjudged  to  be  true,  a  complaint  that  the  three  paupers  had  come 
to  inhabit  and  were  now  residing  in  Bamsley,  not  having  gained 
a  legal  settlement  «&c.,  "  and  are  now  actually  become  chargeable 
to,  and  receiving  relief  from,"  Bamsley. 

So  much  of  the  examinations  as  is  now  material  was  as  follows. 
" Thomas  Watson "  (the  pauper)  "saith:  'I  was  married  at  Barnsley 
old  church  in  the  West  Biding  about  forty-eight  years  ago  to  Jane 
Flint,  my  now  wife,  by  whom  I  have  six  children  living.  All  of 
them  are  now  emancipated  except  my  son  James,  aged  ^thirty-  [  *^^^  ] 
three,  who  is  an  idiot,  and  resides  with  me  and  my  said  wife,  and 
forms  part  of  my  family.' " 

The  case  then  stated  the  grounds  of  appeal  deemed  material ;  of 
which  the  following  only  need  now  be  set  forth  (i). 

8.  That,  when  the  application  for  the  said  order  was  made,  the 
said  Thomas  Watson  and  his  said  wife  and  son  had  resided  in  your 
said  township  of  Bamsley  for  five  years  and  upwards  next  before 
the  making  of  the  said  application,  within  the  true  intent  &c.  of 
the  statute  &c.  (9  &  10  Vict.  c.  66),  and  were  irreniovable  when 
the  said  order  was  applied  for  and  made. 

4.  That  the  order  is  illegal  and  void,  so  far  as  it  respects  James 
the  son,  and  that  such  illegality  appears  by  the  examinations,  the 
said  James  being  therein  stated  and  shown  to  be  a  lunatic;  and 
that,  in  truth  and  in  fact,  the  said  James,  when  the  said  order  was 
applied  for  and  made,  was  a  lunatic  within  the  true  intent  &c.  of 
stat.  8  <&  9  Vict.  c.  126  (2) :  and  that  therefore  the  said  James  was  not 
liable  to  be  removed  by  such  order. 

On  the  trial  of  the  appeal,  the  settlement  in  Tamworth  was 

admitted.     It  was  also  admitted  that  an  order  of  removal,  dated 

18th  July,  1842,  was  duly  made  for  the  removal  of  the  same 

paupers  from  Bamsley  to  Tamworth,  the  execution  of  which  order 

was  suspended  on  the  same  day  by  reason  of  the  illness  of  James ; 

and  that  two  justices  in  and  for  the  West  Biding  made  a  further 

order  on  7th  August,  1844,  directing  the  order  of  July  18th,  1842, 

(1)  The  first  aUeged  generally  that  complaint,     or    juriBdiction     in    the 

the  order  was  bad  on  the  faoe  thereof :  justices. 

the  second,    that  the  caption  of  the  (2)  See    now    Lunacy    Act,     1890 

examinations  did  not  show  a  proper  (53  &  54  Vict.  c.  5). — A.  C. 
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Rbo.         to  be  forthwith  executed,  and  costs  *of  suspension  to  be  paid  by 

Thb  inhabi-  Tamworth  to  Barnsley ;  and  that  the  paupers  were  duly  removed, 

B^^^hSY     '^^^^  ^^®  s*^^  order  of  July,  1842,  to  Tamworth,  and  were  there 

[  *196  ]      accepted,  and  the  costs  paid ;  and  that  that  order,  of  removal  has 

never  been  appealed  against. 

It  was  also  admitted  that  all  the  said  paupers  were,  upon  their 
said  reception  by  the  said  overseers  of  the  township  of  Tamworth, 
placed  in  their  workhouse  at  Tamworth,  and  supported  there  at 
the  expense  of  the  said  township  of  Tamworth  for  four  days  under 
the  said  order,  and  that  the  overseers  of  Tamworth,  at  the  end  of 
the  four  days,  gave  a  sovereign  to  Thomas  Watson  in  order  to  pay 
the  expenses  of  himself,  and  his  wife  and  idiot  son  on  their  return 
to  Barnsley,  and  promised  to  send  the  pauper  T.  Watson  5s,  M.  a 
week  for  the  future  maintenance  of  his  said  son  James ;  and  which 
said  weekly  sum  has  been  so  sent  to  him  by  the  said  overseers 
of  Tamworth  from  that  time  up  to  November,  1846 ;  but  that  tlie 
overseers  of  Tamworth  had  never  sent  any  money  to  the  said 
T.  Watson  for  himself  or  his  said  wife  since  the  date  of  the  said 
order,  except  as  above  mentioned. 

The  pauper,  T.  Watson,  who  was  called  as  a  witness  on  the  trial 
of  the  appeal,  stated  as  follows.  ''  I  and  my  wife  were  sent  with 
my  son,  because  the  justices  thought  we  were  the  properest  persons. 
I  meant  to  come  back  as  soon  as  I  could  get.  I  did  not  know  how 
long  I  should  have  staid  there  unless  I  had  been  relieved.  I  should 
have  come  back  the  best  way  I  could.  I  should  have  been  able  to 
get  back  as  soon  as  I  could  "  (i).  It  was  also  admitted  at  the  trial 
of  the  said  appeal,  that,  during  the  paupers'  absence  from  Barnsley, 
[  *\96  ]  *and  during  their  residence  at  Tamworth  under  the  said  order  of 
removal,  the  said  pauper,  T.  Watson,  retained  his  house  at  Barnsley 
in  the  care  of  two  of  his  children,  who  were  at  that  time  twenty-one 
years  of  age,  and  maintaining  themselves,  and  living  in  the  same 
house  with  the  said  T.  Watson. 

The  case  then  stated  that  the  appellants  took  four  objections,  all 
of  which  the  Sessions  held  valid,  subject  to  the  opinion  of  this  Court. 
The  first  two  were  not  urged  on  the  argument  in  Banc  (2). 

The  appellants  thirdly  objected,  under  the  third  ground  of  appeal. 
that  it  appeared  by  the  examinations  that  the  pauper,  James  WatBon. 

( 1 )  Sic,  of  removal  and  in  the  complaint  recit«d 

(2)  The  first  two,  under  the  first  and  by  caption,  a  five  years'  residenoe  ir- 
second  grounds  of  appeal,  related  to      Barnsley. 

the  omission  to  negative,  in  the  order 
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was  an  idiot  at  the  time  when  the  said  examinations  were  taken ;         Rao. 
and  that  it  was  not  competent  to  remove  an  idiot  under  an  ordinary  trb  inhabi- 
order  for  the  removal  of  the  poor,  BArasLiT, 

The  appellants  lastly  objected,  under  their  fourth  groand  of 
appeal,  that  the  paapers  were  irremovable  at  the  time  of  granting 
the  said  order  then  appealed  against,  by  reason  of  their  having 
resided  in  Bamsley  five  years  next  before  the  application  for  the 
said  order.  The  respondents  admitted  that  the  paupers  were  irre- 
movable by  reason  of  such  residence,  unless  their  removal  to 
Tamworth  under  the  said  order  of  removal  of  18th  July,  1842,  and 
their  residence  in  the  said  workhouse  in  Tamworth,  and  their  return 
to  Bamsley  under  the  circumstances  above  stated,  constituted  a 
break  in  the  said  residence  of  five  years  next  before  the  application 
for  the  order  then  appealed  against :  but  they  contended  that  the 
above  circumstances  did  create  *a  break  in  the  said  five  years'  [  *197  ] 
reeidence,  and  that  the  paupers  were  removable. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  any 
of  the  said  objections,  except  the  said  third  objection,  was  valid, 
the  said  order  of  Sessions  was  to  be  confirmed ;  otherwise  to  be 
discharged.  If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  third  objection  was  valid,  then  the  said  order  of  Sessions, 
BO  far  as  regarded  the  removal  of  the  said  James  Watson,  was  to  be 
confirmed  :  otherwise,  the  said  order,  as  far  as  regarded  the 
removal  of  James  Watson,  to  be  discharged. 

PaMey  and  Boothby,  in  support  of  the  order  of  Sessions : 

First,  an  idiot  (who,  by  the  interpretation  clause,  sect.  84  (i),  of 
ftat.  8  &  9  Vict.  c.  126,  is  a  "  lunatic  "  within  that  Act)  cannot  be 
removed  by  a  common  order  of  justices,  but  must  be  sent  to  an 
a^jlom  or  licensed  house  according  to  sect.  48  (2).    That  clause 
directs  imperatively  that  ''  the  medical  officer  of  every  parish  "  &c. 
*'  who  shall  have  knowledge  that  any  person  chargeable  to  such 
pariah '*   &c.  "is  or  is  deemed  to  be  lunatic,  shall  within  three 
days  after  obtaining  such  knowledge  give  notice  thereof  in  writing 
V>  the  overseers ; "  and  every  overseer  who  shall  have  such  know- 
ledge, by  the  notice  before  mentioned  or  otherwise,  ''  shall  within 
three  days  after  obtaining  such  knowledge  give  notice  thereof  "  to 
a  )Q8tice ;  and  the  justice  '*  shall "  order  the  overseer  &c.  to  bring 
^oeh  person  before  him,  and  ''shall"  call  to  his  assistance  a 

.1';  See  now  Lunacy  Act,  1890  (63  (2)  Lunacy  Act,  1890,  88.  14—16.— 

*  «  Tict  c.  5),  0.  341.— A.  C.  A.  C. 
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Bbo.        physician,  &c. ;  and,  if  the  justice  shall,  on  examination  &c.,  be 

The  Imhabi-  satisfied  that    such   person   is  lunatic,  and   such  physician   &c. 

B^Rvsim.    ^^^^^  ^^^  ^  certificate    &c.,  such    justice  *"  shall,  by  an  order 

[  "^iss  ]      under  his  hand,"  direct  such  person  to  be  received  into  the  asylum 

&c.  for  the  county  or  borough,  or,  if  there  be  no  asylum,  into  a 

licensed  house  &c. 

(Pattbson,  J. :  Do  you  say  that,  if  a  pauper  child  is  an  idiot  and 
harmless,  the  overseers  are  bound  to  take  it  from  its  parents  and 
send  it  to  an  asylum  ?) 

The  words  seem  to  leave  no  option.    If  the  pauper  is  to  be  removed 

at  all,  it  must  be  in  this  way.     *     ♦     * 
r  1^^  J  Secondly,  the  five  years'  residence  of  the  father  and  mother  was 

not  broken ;  for  the  examinations  show  that  the  justices,  in  1842 
[  *200  ]      and  1844,  sent  them  to  Tamworth  *only  because  they  were  thought 

the  properest  persons  to  accompany  the  son. 

(Pattbson,  J.:  The  examinant  swears  to  what  passed  in  the 
minds  of  the  justices  when  they  made  an  order.) 

The  Sessions  have  come  to  a  conclusion ;  and,  if  there  be  any 
ground  for  it,  the  Court  will  not  disturb  it. 

(CoLBRiDGB,  J. :  We  must  treat  that  order  of  removal  as  good, 
now  it  is  made.    The  motive  of  making  it  cannot  alter  its  effect.) 

Two  late  cases,  which  seem  adverse  to  the  appellants,  may  be 
distinguished.  In  Reg.  v.  Halifax  (i)  the  pauper  had  beeo  effectually 
removed,  though  only  for  a  few  days,  and  though  she  retained  a 
cottage  in  the  place  of  her  former  residence,  and  always  wished  to 
return,  and  did  ultimately  return,  to  that  cottage.  The  Coubt  held 
that  the  desire  to  return,  without  the  right,  was  different  from  the 
animus  revertendi  which,  in  some  cases,  keeps  up  the  continuify  of 
residence.  Here  the  right  as  well  as  the  desire  remained :  and  the 
pauper  T.  Watson  continued  to  occupy  the  house  in  Barnsley  by 
his  children. 

(Patteson,  J. :  They  were  emancipated.) 
The  father  occupied  the  house  by  their  agency.      In  Beg.    v. 

(1)  Ante,  p.  221. 


fOL-Lxxvi.]        1849.     Q.  B.     12  Q.  B.  200—202.  269 

Haiifax  (i)    the    pauper    could    not  return  home  without  being        Rbo. 

chargeable:  here  the  paupers  were  not  chargeable  on  their  return,  the  Inhabi- 

if  it  is  rightly  argued  that  T.  Watson  was  not  rendered  so  by  the    b^^bJ 

relief  to  James.     Reg.  v.  Seend  (2)  is  distinguishable  from   this 

ease  on  precisely  the  same  grounds.    In  Reg.  v.  Tacolnestone  (s), 

where  a  pauper  voluntarily  left  the  parish  of  his  residence,  his 

hmily  remaining  there,  and  obtained  employment  from  another 

parish,  where  he  was  lodged  in  the  workhouse,  and  returned  after 

a  few  weeks,  the  *aniinus  revertendi  was  considered  to  prevent  a       [  *20i  1 

break  in  the  residence.    That  shows  that  mere  absence  for  the 

purpose  of  obtaining  support  from  another  parish  does  not  defeat 

the  five  years'  residence,  and  that,  to  ascertain  whether  a  break  has 

been  effected  or  not,  all  the  circumstances  will  be  looked  at.    And 

the  bets  here  are  as  favourable  to  the  continuity  of  residence  as 

those  in  the  last  cited  case. 

Overend^  contra  : 

The  order  of  1842,  unappealed  against,  establishes  conclusively 

that  all  the  paupers  were  then  chargeable.    The  evidence  as  to  the 

reasons  for  making  the  order  ought  to  have  been  expunged  from 

the  ease.    Then  the  removal  to  Tamworth  was  a  break  in  the 

residenee,  according  to  Reg.  v.  Halifax  (i)  and  Reg.  v.  Seend  (2). 

Re/.  V.  TaeolneMtone  (3),  where  there  was  no  order  of  removal,  does 

not  bear  on  this  case.    (He  was  here  stopped  by  the  Court  as  to 

this  point)    The  argument  on  stat.  8  &  9  Vict.  c.  126,  which  passed 

in  1845,  can  apply  only  to  the  order  now  appealed  against.      The 

prior  Aet,  9  Greo.  IV.  c.  40,  in  the  sections  (88  and  44)  corresponding 

to  aeeta.  48  and  49  of  the  present  Act,  did  not  oblige  justices  to 

Kend  the  lunatic  to  an  asylum  or  licensed  house,  unless  they  thought 

fit.     Slat.  8  &  9  Vict.  c.  126,  s.  48,  uses  imperative  words ;   but 

the  ]ustice*B  order  for  confinement  is  to  be  according  to  the  form 

m  Sdbed.  (E.)  No.  1,  and  there  the  justice  is  made  to  state  that  he, 

'being  satisfied  that  the  said  A.  B.  is  a  lunatic"  &c.,  "and  a 

proper  person  to  be  confined,"  directs  that  he  be  received  into  the 

«i3ylam  Ac.     Therefore,  although  'the   party  be  chargeable,  the       [•202] 

jjitiee  18  to  exercise  a  discretion.     The  lunatic  might  be  of  full 

lise,  and  yet  not,  in  the  opinion  of  the  physician,  a  proper  person 

x«>  \)e  eoofined.    It  could  not  then  be  said  that  he  was  not  legally 

r«i]Msveable  as  a  pauper.    »    ♦    * 

(1)  AnU,  p.  221.  (3)  AnU,  p.  238. 

(2)  AnU,  p.  227. 
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Bio.  PATTEBONy  J.  (l)  .* 


r. 


TBI  iiTBABi-      Ab  to  the  break  in  residence,  it  is  impossible  to  distingaiBh  this 

TAHTB  OF 

Babnblkt.    case  from  Reg.  v.  Halifax  (2)  and  Reg.  v.  Seend  (8).    We  mast  take 
it  that  the  magistrates  who  made  the  first  order  in  this  case  were 

[  *208  ]  satisfied  that  Thomas,  the  father,  was  chargeable.  *What  satisfied 
them,  is  a  question  we  cannot  enter  into.  The  reason  of  removal 
assigned  in  Thomas  Watson's  examination,  that  the  justices  thought 
the  parents  the  most  proper  persons  to  go  with  their  son,  is  too 
vague  to  have  any  effect.  We  must  look  upon  it  as  conclusively 
shown  that  the  father  was  chargeable,  and  that  the  wife  and  idiot 
son  were  removed  as  part  of  his  family.  The  question  which  has 
been  raised,  whether  a  father  is  chargeable  on  account  of  relief 
furnished  in  respect  of  an  idiot  son  only,  does  not  arise.  We  do 
not  know  whether  the  order  of  1842  was  grounded  on  any  such 
chargeability.  Then  the  cases  have  decided  that,  where  a  person 
becomes  chargeable,  and  an  order  of  removal  is  made  and  carried 
into  effect,  the  absence,  under  such  removal,  will  break  a  five  years' 
residence.  The  magistrates  who  made  the  present  order  have 
adjudged  the  father,  as  well  as  the  wife  and  son,  to  be  chargeable. 
If  the  father  meant  now  to  insist  that  he  was  not  removeable 
because  the  relief  was  given  in  respect  of  the  son  only,  he  should 
have  appealed  on  the  express  ground  that  he  was  not  chargeable. 
The  other  point  depends  on  the  construction  of  stat.  8  &  9  Vict, 
c.  126.  And  sect.  48,  and  the  Schedule  (E.)  No.  1,  there  referred 
to,  show  that  two  classes  of  pauper  lunatics  are  contemplated ; 
those  *'  proper  "  "  to  be  confined,"  and  those  fit  to  be  at  large.  It 
is  not  proved  here  that  the  pauper  James  was  not  of  the  latter 
class.  The  Sessions  find,  in  effect,  that  a  pauper  lunatic  cannot, 
under  any  circumstances,  be  removed  to  a  parish  as  his  settlement. 
The  clauses  referred  to  show  that  this  is  clearly  wrong.  And 
sect.  55,  and  the  form  of  certificate  in  Sched.  (F.),  there  mentioned, 

[•204]  ♦support  this  conclusion  (4).  As  to  the  argument  that  an  idiot 
cannot  be  removeable  because  he  can  have  no  animus  morandi,  a 
person  may  be  unfit  for  the  common  affairs  of  life,  and  yet  capable 
of  an  intention  to  remain  in  a  place.  The  case  of  Rex  v.  Wodpit  t5)j 
was  peculiar  in  its  circumstances.  With  respect  to  the  distinction 
between  a  chargeable  lunatic  who  is  a  member  of  a  family  and  oni 

(1)  Lord    Denman,    Ch.    J.     was         (4)  Pcuhley  suggested  that  sect.  61 
absent  on  account  of  illness.  might  be  explained  by  inference   M 

(2)  Ante,  p.  221.  sect.  8. 
3)  Ante,  p.  227.  (5)  4  Ad.  &  El.  205. 
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who  is  not,  there  may  be  such  a  distinction  ;  I  am  not  aware  that        Rbo. 
it  is  material :  but,  if  there  be  a  difference,  I  think  it  is  not  in  the  Thhabx. 
favour  of  the  argument  for  the  appellants.  BArarM.ET. 

COLBBIDOB,  J. : 

The  proposition,  as  it  has  been  put,  that  a  pauper  lunatic  can 
under  no  circumstances  be  removed  to  his  parish,  cannot  be 
sustained.  Stat.  8  &  9  Vict.  c.  126,  contemplates  two  classes  of 
lunatics,  those  fit  to  be  confined  and  those  who  are  not.  Those  fit 
to  be  confined  are,  imperatively,  to  be  dealt  with  as  sect.  48  directs : 
and,  if  the  decision  here  had  been  that,  under  the  circumstances  of 
this  case,  the  lunatic  could  be  dealt  with  only  under  that  clause, 
the  question  would  have  been  different.  The  forms  in  Sched.  (E.) 
No.  l,both  comprise,  as  well  as  the  term  '*  lunatic,"  the  terms  "a 
proper  person  to  be  confined,"  as  necessary  to  the  order  or  the 
medical  certificate.  I  am  glad  that  this  is  so  ;  for  it  prevents  the 
hardship  that  would  exist  if  a  harmless  idiot,  living  comfortably  in 
the  place  of  his  settlement,  were  necessarily  and  compulsorily  to  be 
sent  to  *a  lunatic  asylum.  That  is  not  the  law;  but  the  magis-  [*306] 
trates  are  to  determine  whether  or  not  it  is  requisite  that  the 
lunatic  should  be  so  confined.  As  to  the  five  years'  residence,  I 
think  there  was  a  complete  break.  The  order  of  1842  removed  the 
father,  mother  and  son  as  being  all  chargeable  ;  and  in  1844  all 
were  actually  removed.  Theire  was  no  appeal.  Unless  the  order 
was  made  wholly  without  jurisdiction,  it  was  conclusive ;  and  the 
residence  was  de  facto  broken  by  a  valid  order  for  the  actual 
removal,  in  1844.  There  were  indeed  two  sons  of  the  pauper 
Thomas  left  in  the  house ;  and  it  is  suggested  that  he  himself 
intended  to  return,  and  did  in  fact  return  after  a  short  absence ; 
and  that  the  relief,  whenever  given,  was  confined  to  the  lunatic  son. 
But  there  is  no  authority  for  saying  that  these  facts  prevent  a  break 
of  residence.  The  intention  to  return  cannot  have  any  weight  here ; 
the  question  is,  if  there  was  a  right  of  returning;  which  there 
might  have  been  if  the  order  had  been  bad  in  itself  or  made  with- 
out jurisdiction.  A  chargeability  de  Jacto  continued  after  the  return. 
It  is  argued  that  that  applies  only  to  the  lunatic  son ;  but,  on  the 
face  of  the  order,  we  must  take  it  that  the  relief  was  relief  to  the 
father  in  respect  of  the  lunatic  son's  chargeability. 

WiGHTMAN,  J.  concurred  on  both  points. 

Order  of  Sessions  quashed. 
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1848. 
Fel.  12. 


RUSSELL  V.  SMITH  (1). 

^T^  1».  (12  Q.  B.  217—239 ;  S.  C.  17  L.  J.  Q.  B.  225 ;  12  Jur.  723.) 

QwxTt,  whether  the  protection  given  by  the  Copyright  Act,  1842  (5  &  6 

[  217  ]  Vict,  a  45),  88.  20.  21,  and  the  Dramatic  Copyright  Act,  1833  (3  &  4  Will.  IV. 

c.  15),  88. 1,  2,  to  the  author  of  any  *' dramatic  piece  or  muaical  componition*' 
against  piracy  by  unauthorised  performance,  extends  to  musical  compositions 
if  they  be  not  dramatic  in  their  nature,  or  performed  at  a  place  of  dramatic 
entertainment.    But,  assuming  these  conditions  to  be  essential, 

A  song  which  relates  the  burning  of  a  ship  at  sea,  and  the  escape  of  those 
on  board,  describes  their  feeliDgs  in  vehement  language,  and  sometimes 
expresses  them  in  the  supposed  words  of  the  suffering  parties,  is  dramatic, 
and  therefore  at  all  events  within  the  meaning  of  the  statute,  though  it  be 
sung  only  by  one  person,  sitting  at  a  piano,  giving  effect  to  the  verses  by 
his  delivery,  but  not  assisted  by  scenery  or  appropriate  dress. 

And  a  room  where  the  song  is  performed,  and  to  which  persons  paying 
for  tickets  are  admitted  for  the  purpose  of  hearing  it,  is,  for  the  time,  a 
place  of  dramatic  entertainment  within  the  meaning  of  the  statutes, 
though  the  room  be  ordinarily  used  for  different  purposes. 

The  proprietor  of  such  musical  composition  may  maintain  an  action  for 
infringement  of  his  exclusive  right  to  perform  it,  without  having  first 
registered  it  according  to  the  Copyright  Act,  1842,  s.  13. 

A  declaration  iti  debt  for  penalties  in  respect  of  such  infringement  is  good 
after  verdict,  though  it  state  only  that,  at  the  time  &c.,  **  the  plaintiff  had, 
and  still  hath,  the  sole  liberty  of  representing  and  perfoiming  a  certain 
musical  composition,  called  "  &c. ;  not  stating  how  he  is  eutitled  to  such 
liberty,  nor  qualifying  the  assertion  of  it  by  the  words  "  at  any  place  or 
places  of  dramatic  entertainment  whatsoever,  in  any  part  of  tiie  United 
Kingdom  **  &c.,  used  in  the  Dramatic  Copyright  Act,  1833,  s.  1.  For  it  i» 
sufficient,  at  this  period  of  the  proceedings,  that  the  count  follows  the 
words  of  the  Copyright  Act,  1842,  s.  20,  which  confers  the  right. 

Dbbt.  The  declaration  stated  that,  after  the  passing  and  coming 
into  operation  of  stat.  3  &  4  Will.  IV.  c.  16,  **  to  amend  the  laws 
relating  to  dramatic  literary  property,"  and  stat.  5  &  6  Vict.  c.  45, 
''  to  amend  the  law  of  copyright,''  and  before  and  at  the  time  of 
the  wrongful  representation  and  performance  by  the  defendant  as 
hereinafter  mentioned,  the  plaintiff  had,  and  still  hath,  the  sole 
liberty  of  representing  and  performing  a  certain  musical  compoaition, 
called,  to  wit,  "  The  Ship  on  Fire."  "  Yet  the  plaintiff  saith  that, 
after  the  passing,"  &c.  ''  of  the  said  Acts  of  Parliament,  and  whilst 
the  plaintiff  had  such  sole  liberty  of  representing  and  performing 
the  said  musical  composition  as  aforesaid,  and  before  the  com- 
mencement of  this  suit,  to  wit  on  the  22nd  day  of  December,  a.d. 
1845,  and  within  twelve  calendar  months  now  last  past,  the  defen* 
dant  did,  contrary  to  the  true  intent  and  meaning,  and  against  the 

(1)  Foil.  Clark  v.  BUlwy  (1872)  25  558) ;  and  Duck  v.  BaU%,  12  Q.  B.  D. 

L.  T.  911  ;  cited  Ha// v.  7 Viy^or  (1882)  79,  83,  53  L.  J.  Q.  B.  97   (affd.    13 

9  Q.  B.  D.  727,  731,  61  L.  J.  Q.  B.  547  Q.  B.  Div.  843,  53  L.  J.  Q.  B.  33^^  — 

(affd.  11  Q.  B.  D.  102,  52  L.  J.  Q.  B.  A.  C. 
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provisions  *in  that  behalf,  of  the  said  Acts  of  Parliament,  and      Busbsll 
withoat  the  consent  in  writing  of  the  plaintiff  first  had  and  obtained,       smith. 
to  wit  at  a  place  of  dramatic  entertainment  in  that  part  of  the      [  *218  ] 
United  Kingdom  "  &c.  "  called  England,  to  wit  at  Crosby  Hall,  in 
the  parish  of  St.  Helen,  Bishopsgate,  in  the  city  of  London,  wrong- 
fnlly  and  injarioasly  represent  and  perform  the  said  musical  com- 
position, contrary  to  the  form,  true  intent  and  meaning,  and  against 
the  provisions  in  that  behalf,  of  the  statutes  in  such  case  made  and 
prorided :  whereby,  and  by  reason  of  the  premises,  and  according 
to  the  provisions  and  under  and  by  virtue  of  the  said  statutes,,  he 
the  defendant  forfeited,  and  hath  become  and  still  is  liable  to  pay 
to  the  plaintiff,  the  sum  of  408.  for  the  said  offence  ;  and  whereby, 
and  by  reason  of  the  premises,  an  action  hath  accrued  to  the  plain- 
tiff to  have  and  demand  of  and  from  the  defendant  by  virtue  of  the 
mi  statutes  the  aforesaid  sum  of  408."  &c. 
Plea :  Nil  debet.    Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  sittings  in  London  after 
Easter  Term,  1847,  it  appeared  that  the  plaintiff  was  the  composer 
of  ft  song  called ''  The  Ship  on  Fire,"  and  was  accustomed  to  sing  it 
at  public  concerts.  The  song  described  a  ship  taking  fire  at  sea, 
the  distress,  and  finally  the  escape,  of  the  persons  on  board,  and 
their  words   and  actions  during  the  several  incidents  (i).      The 

(1)  Pmrt  of  the  song  was  as  foUowe :  That  ahe  offered  to  God  in  her  agony 

**  There  was  joy  in  the  ship  as  she  fur-  wild, 

rowed  the  foam,  Was    *  Father,    have    meroy,    look 

For  fond   hearts  within   her   were  down  on  my  child  ! ' 

dreaming  of  home.  She  flew  to  her  husband,  she  clung 

The  yoong' mother  press'd  her  fond  to  his  side  : 

babe  to  her  breast,  Oh !  there  was  her  refuge,  whatever 

And  sang  a  sweet  song  as  she  rock'd  might  betide. 

it  to  rest,  Fire!  Fire!  it  was  raging  above  and 

And  the  husband  sat  cheerily  down  below.*' 

by  her  side,  ♦            ♦            ♦            ♦ 
And  looked  with  delight  in  the  face      '*  'Twaa   vain    o'er   the   ravage   the 

of  his  bride.  waters  to  drip; 

'O  happy,' said  he,  *  when  our  roam-  The  pitiless  flame  was  the  lord  of      [2]9,fi.  1 

iiig  is  o*er,  the  ship ; 

We'U  dwell   in   our  cottage   that  And  the  smoke  in  thick  wreaths 

stands  by  the  shore.*"  mounted  higher  and  higher. 

♦           ♦            ♦            ♦  'Oh  God !  it  is  fearful  to  perish  by 

'Hark:  what  was  that?    Hark,hark  fire, 

to  the  shout.  Alone  with  destruction,  alone  on  the 

Fire !  then  a  tramp  and  a  rout,  sea. 

And  an  uproar  of  voices  arose  in  the  Great  Father  of  mercy,  our  hope  is 

«r :  in  Thee.* 

And  the  mother  knelt  down,  and  Sad    at   heart    and   resigned,    yet 

the  ball  spoken  prayer  undaunted  and  brave. 
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plaintiff  sang  it  at  a  piano,  and  sitting,  but  gave  dramatic  ♦eflfecfc  to 
the  various  passages,  by  tone  of  voice  and  otherwise.  A  witness  con- 
versant with  music  stated  that  he  considered  the  song  descriptive 
and  dramatic.  The  defendant,  without  authority  from  the  plaintiff, 
sang  the  same  song,  among  others,  at  an  entertainment  which  he 
opened  at  Crosby  Hall,  Bishopsgate,  and  to  which  he  gave  admis- 
sion by  shilling  and  two  shilling  tickets.  He  announced  the 
performance  by  handbills,  styling  it  Mr.  Henry  Smith's  "vocal 
entertainment  interspersed  *with  anecdotes,"  and  giving  a  list  of 
the  pieces  to  be  executed,  among  which  was  "  The  Ship  on  Fire," 
designated  there  as  a  "descriptive  scena."  Other  parts  of  the 
entertainment  were  characterised  in  similar  words  (i).  The  prices 
of  tickets  were  stated.  The  building  called  Crosby  Hall  belongs  to 
a  literary  institution,  and  contains  a  large  room  in  which  elocution 
classes  meet  periodically,  but  which,  at  other  times,  is  let  out  for  con- 
certs and  musical  entertainments.  It  has  been  hired  for  recitations 
intermixed  with  songs,  and  for  performances  of  ventriloquy.  A 
music  license  is  taken  out  for  it,  under  stat.  25  Geo.  II.  c.  86. 
When  the  defendant  performed,  the  Hall  was  fitted  up  with  seats 


They  lowered  the  boat,  a  mere  speck 
on  the  wave. 

First  entered  the  mother,  enfolding 
her  child  : 

It  knew  she  caress'd  it,  looked  up- 
ward and  smiled. 

Cold,  cold  was  the  night  as  they 
drifted  away, 

And  mistily  dawn'd,  o'er  the  path- 
way, the  day : 

And  they  pray*d  for  the  light,  and 
at  noontide  about 

The  sun  o'er  the  waters  shone 
joyously  out. 

*  Ho  I   a  sail !    Ho  !  a  sail ! '  cried 

the  man  on  the  lee : 

*  Ho !  a  sail ! '  and  they  tum'd  their 

glad  eyes  o'er  the  sea. 

*  They  see  us,  they  see  us,  the  signal 

is  waved : 

The}'  bear  down  upon  us:  thank 
Qod  we  are  saved.' " 

(1)  The  description  of  the  entertain- 
ment in  the  defendant's  bills  was  as 
follows : 

'*  Programme.  Part  I,  Descriptive 
ballad,  *  Land  ho : '  words  by  G.  P. 
Morris  of  New  York."  (Here  a  verse 
was  introduced.)     '*This  song  is  in- 


tended to  describe  th^  joy  of  pas- 
sengers after  a  long  and  tedious  voyage 
across  the  Atlantic.  Descriptive  scena, 

*  The  Dream  of  the  Reveller :  *  a  tem- 
perance song:  words  by  Charles 
Mackay.  Ballad:  *  Woodman,  spare 
that  tree : '  words  by  G.  P.  Morris. 
Descriptive  cantata,  '  The  Shipwreck,' 
third  time,  by  Alexander  Johnson, 
Esquire.  Descriptive  cantata,  *The 
Maniac : '  words  by  Monk  Lewis. 
Song:  *  The  Boatman  of  the  Ohio  : '  a 
national  American  or  negro  melody. 
Part  XL  Descriptive  scena,  'The 
Gambler's  Wife.'      Descriptive  song, 

*  The  Newfoundland  Dog : '  words  by 
F.  W.  N.  Bayley,  founded  upon  au 
incident  that  occurred  on  board  an 
East  Lidiaman  on  her  homeward 
voyage  in  the  year  1841.  Song,  '  Vm 
afloat,  I'm  afloat,'  The  Dover's  song : 
words  by  Elixa  Cook.  Descriptive 
scena,  *  The  Ship  on  Fire :  *  words  by 
Charles  Mackay,  Esquire.  This  scene 
is  founded  upon  the  loss  of  the  Kent 
East  Lidiaman,  which  was  totally 
destroyed  by  fire  in  the  Bay  of  Biscay. 
Finale,  '  Come  along,  my  Darling :  *  a 
national  American  or  negro  melody.*^ 
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for  an  audience,  and  a  platform  for  himself ;  there  was  no  scenery 
or  characteristic  dress ;  the  defendant  accompanied  himself  on  the 
piano;  and  his  exhibition  was  a  copy  of  the  plaintiff's. 
It  was  objected  on  behalf  of  the  defendant : 

1.  That ''  The  Ship  on  Fire/'  being  merely  a  song,  *was  not  a 
'*  musical  composition  "  within  the  protecting  clause  (sect.  20)  of 
stat.  5  &  6  Vict.  c.  46. 

2.  That  Crosby  Hall  was  not  a  ''  place  "  **  of  dramatic  entertain- 
ment" within  the  meaning  of  stat.  8  &  4  Will.  lY.  c.  16,  s.  1, 
referred  to  by  stat.  6  &  6  Vict.  c.  46,  s.  20. 

8.  That,  assuming  "  The  Ship  on  Fire  "  to  be  a  ''musical  com- 
position "  within  the  statutes,  the  plaintiff  ought  to  have  proved 
(which  he  did  not)  that  the  work  was  registered,  agreeably  to 
stat.  5  &6  Vict.  c.  46,  s.  18 (i). 


(1)  Stat  3  &  4  WiU.  IV.  c.  16,  8.  1, 
recites  the  Copyright  Act,  54  Oeo.  IIL 
c.  166,  and  declares  it  expedient  to 
extend  the  provisions  of  the  said  Act. 
It  therefore  enacts :  *'  That  from  and 
after  the  passing  of  this  Act  the  author 
of  any  tragedy,  comedy,  play,  opera, 
farce,  or  any  other  dramatic  piece  or 
entertainment,  composed,  and  not 
printed  and  published  by  the  author 
thereof  or  his  assignee,  or  which  here- 
after shall  be  composed,  and  not  printed 
or  published  by  the  author  thereof  or 
his  assignee,  or  the  assignee  of  such 
author,  shall  have  as  his  own  property 
the  sole  liberty  of  ^presenting,  or 
causing  to  be  represented,  at  any 
place  ur  places  of  dramatic  entertain- 
ment whatsoever,  in  any  part  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland,  in  the  Isles  of  Man,  Jersey, 
and  Guernsey,  or  in  any  part  of  the 
British  dominions,  any  such  produc- 
tion as  aforesaid,  not  printed  and  pub- 
lished by  the  author  thereof  or  his 
assignee,  and  shall  be  deemed  and 
taken  to  be  the  proprietor  thereof; 
and  that  the  author  of  any  such  pro- 
duction, printed  and  published  within 
ten  years  before  the  passing  of  this 
Act  by  the  author  thereof  or  his 
assignee,  or  which  shcdl  hereafter  be 
so  printed  and  ])ublished,  or  the 
assignee  of  such  author,  shall,  from 
the  time  of  passing  this  Act,  or  from 
the  time  of  such  publication  respec- 


tively, until  the  end  of  twenty-eight 
years  from  the  day  of  such  first  publi- 
cation of  the  same,  and  also,  if  the 
author  or  authors,  or  the  survivor  of 
the  authors,  shall  be  living  at  the  end 
of  that  period,  during  the  residue  of 
his  natural  life,  have  as  his  own  pro- 
perty the  sole  liberty  of  representing, 
or  causing  to  be  represented,  the  same 
at  any  such  place  of  dramatic  enter- 
tainment as  aforesaid,  and  shall  be 
deemed  and  taken  to  be  the  proprietor 
thereof:  Provided  nevertheless,  that 
nothing  in  this  Act  contained  shall 
prejudice,  alter,  or  affect  the  right  or 
authority  of  any  person  to  represent 
or  cause  to  be  represented,  at  any 
place  or  places  of  dramatic  entertain- 
ment whatsoever,  any  such  production 
as  aforesaid,  in  all  cases  in  which  the 
author  thereof  or  his  assignee  shall, 
previotisly  to  the  passing  of  this  Act, 
have  given  his  consent  to  or  autho- 
rized such  representation,  *but  that 
such  sole  liberty  of  the  author  or  his 
assignee  shall  be  subject  to  such  light 
or  authority." 

Sect.  2  enacts :  *'  That  if  any  person 
shall,  during  the  continuance  of  such 
sole  liberty  as  aforesaid,  contrary  to 
the  intent  of  this  Act,  or  right  of  the 
author  or  bis  assignee,  represent  or 
cause  to  be  i*epresented,  without  the 
consent  in  writing  of  the  author  or 
other  proprietor  first  had  and  obtained, 
at  any  place  of  dramatic  entertainment 


Russell 
Smith. 


[  •aai  ] 
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BussKLL  The  learned  Judge  over-ruled  these  objections,  reserving  leave  to 

Smith.       move  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit:  and  a 
[222]       verdict  was  given  for  the  *plaintiflf.     Watson,  in   Trinity  Term, 


within  the  limits  afoi*e8aid,  any  such 
production  as  aforesaid,  or  any  part 
thereof,  every  such  offender  shall  be 
liable  for  each  and  every  such  repre- 
sentation to  the  payment  of  an  amount 
not  less  than  408.,  or  to  the  full  amount 
of  the  benefit  or  advantage  arising 
from  such  representation,  or  the  injury 
or  loss  sustained  by  the  plaintiff  there- 
from, whichever  shall  be  the  greater 
damages,  to  the  author  *'  &c.,  "  to  be 
recovered,"  &c.,  "  in  any  Court  having 
[  ♦223,  n.  ]  jurisdiction  in  such  cases  in  that  part 
of  the  said  United  Kingdom  or  of  the 
British  dominions  in  which  the  offence 
shall  be  committed ;  "  and  where  the 
sole  liberty  of  such  author  &c.  shall  be 
subject  to  such  right  or  authority  as 
mentioned  in  sect.  1,  it  shall  be  suffi- 
cient for  the  plaintiff  to  state  that  he 
has  such  sole  liberty,  without  stating 
the  same  to  be  subject  to  such  right 
or  authority,  &c. 

Stat.  5  &  6  Vict.  c.  46,  extends 
(sect.  3)  the  duration  of  copyright  in 
books,  and  makes  other  regulations 
on  the  subject  of  such  right.  Sect.  1 1 
provides  for  the  keeping,  at  Stationers' 
Hull,  of  a  book,  wherein  may  be  regis- 
tered, as  after  enacted,  **the  pro- 
prietorship in  the  copyright  of  books, 
and  assignments  thereof,  and  in 
dramatic  and  musical  pieces,  whether 
in  manuscript  or  otherwise,  and 
licenses  affecting  such  copyright." 

Sect.  13  enacts:  '*  That  after  the 
passing  of  this  Act  it  shall  be  lawful 
for  the  proprietor  of  copyright  in  any 
book  heretofore  published,  or  in  any 
book  hereafter  to  be  published,  to 
make  entiy  in  the  registry  book  of  the 
Stationers'  Company  of  the  title  of 
such  book,  the  time  of  the  first  pub- 
lication thereof,  the  name  and  place  of 
abode  of  the  publisher  thereof,  and 
the  name  and  place  of  abode  of  the 
proprietor  of  the  copyright  of  the  said 
book,  or  of  any  portion  of  such  copy- 
right," in  the  form  given  by  a  Schedule 
(No.  3)  to  the  Act,  on  payment  of  os. 


&c.  :  and  that  such  proprietor  may 
assign  his  interest  by  entry  in  the  said 
book  of  registry. 

Sect.  20  is  as  follows.  **  And  whereas 
an  Act  was  passed  in  the  third  year  uf 
the  reign  of  his  late  Majesty,  to  amend 
the  law  relating  to  dramatic  literary 
property,  and  it  is  expedient  to  extend 
the  term  of  the  sole  liberty  of  repre- 
senting dramatic  pieces  given  by  that 
Act  to  the  full  time  by  this  Act  pro- 
vided for  the  continuance  of  copyright: 
and  whereas  ""it  is  expedient  to  exteod 
to  musical  compositions  the  benefits  of 
that  Act,  and  also  of  this  Act ;  be  it 
therefore  enacted.  That  the  provisious 
of  the  said  Act  of  his  late  Majesty,  and 
of  this  Act,  shall  apply  to  musical 
compositions,  and  that  the  sole  liberty 
of    representing    or    performing,   or 
causing  or  permitting  to   be  repre- 
sented   or   performed,   any    dramatic 
piece  or  musical  composition,    shall 
endure  and  be  the  property  of  the 
author  thereof,  and  his  assigns,  for  the 
term  in  this  Act  provided  for  the  dura- 
tion of  copyright  in  books;  and  the 
provisions    hereinbefore    enacted    in 
respect  of  the  property  of  such  copy- 
right,  and  of  registering  the  same, 
shall  apply  to  the  liberty  of  represent- 
ing or  performing  any  dramatic  piece 
or  musical  composition,  as  if  the  same 
were  herein  expressly  re-enacted  and 
applied  thereto,  save  and  except  that 
the  first  public  representation  or  per- 
formance of    any  dramatic  piece  or 
musical  composition  shall  be  deemed 
equivalent,  in  the  oonstruction  of  thi:s 
Act,   to  the  first  publication  of  any 
book:  Provided  always,  that  in  ca^ 
of  any  dramatic  piece  or  musical  com- 
position in  manuscript,   it    shall   be 
sufficient  for  the  person   haTing  the 
sole  liberty  of  i^presentiug   or  per- 
forming, or  causing  '*  &c.  '*  to  regi^tef 
only  the  title  thereof,  the  name  and 
place  of  abode  of  the  author  or  com- 
poser thereof,  the  name  and  place  ol 
abode  of  the  proprietor  thereof,  and 
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1847,  moved  for  a  rale  to  shdw  caase  why  there  should  not  be  a      Buss  ell 
nonsait,  verdict  for  defendant,  or  new  trial.    He  also  moved  in       smith. 
•arrest  of  judgment,  on  the  ground  that  the  plaintiff,  in  his  declara-       [  '^a*  ] 
tion,  claimed  ''  the  sole  liberty  of  representing  and  performing  "  &c., 
not  qualifying  the  alleged  right  by  the  words  used  in  stat.  8  &  4 
Will.  lY.  c.  15,  s.  1,  *'  at  any  place  or  places  of  dramatic  entertain- 
ment "  "  in  any  part  of  the  United  Kingdom  *'  &c.,  **  or  in  any  part 
of  the  British  dominions."      A  rule  nigi  was  granted.     In  last 
Hilary  vacation  and  Easter  Term  (i), 

Talfourd,  Serjt.,  Locke  and  Wise  showed  cause : 

As  to  the  first  objection.  Assuming  the  plaintiff's  exhibition  to 
be  nothing  more  than  a  song,  it  is  protected,  as  a  "  musical  com- 
position," by  stat.  5  &  6  Vict.  c.  46.  Under  the  former  Act, 
8  <fe  4  Will.  rV.  c.  15,  the  sole  liberty  of  representing  was  given 
(sect.  1)  to  the  author  of  any  "  tragedy,  comedy,  play,  opera,  farce, 
or  any  other  dramatic  piece  or  entertainment."  Stat.  5  &  6  Vict. 
c.  45,  s.  20,  recites  that ''  it  is  expedient  to  extend  to  musical  com- 
positions the  benefits  "  of  this  and  the  former  Act,  and  directs  that 
the  provisions  of  both  Acts  shall  apply  to  "  musical  compositions," 
and  that  the  sole  liberty  of  representing  (&c.  '^  any  dramatic  piece 
or  musical  composition  "  shall  be  the  property  of  the  author.  By 
the  interpretation  clause,   sect.  2,  the  words  ''  dramatic  piece " 

the  time  and  place  of  its  first  repre-  herein  contained  shall  prejudice  the 

sentation  or  performance."  remedies  which  the  proprietor  of  the 

Sect.  21  enacts:  '*  That  the  person  sole     liberty     of    representing    any 

who  shall  at  any  time  have  the  sole  dramatic  piece  shall  have  by  virtue 

liberty  of  representing  such  dramatic  of  the  Act "  3  &  4  Will.  IV.  c.  15,  **or 

piece  or  musical  composition  shall  have  of  this  Act,  although  no  entry  shall  be 

and  enjoy  the  remedies  given  and  pro-  made  in  the  book  of  registry  aforesaid.** 

vided  in  the  said  Act  of "  <&c.  (3  &  4  Sect.    2,    an  interpretation  clause, 

Will.  IV.  c.   15),  "  during  the  whole  enacts  that  **  the  word  *  book  *  shall  be 

of  his  interest  therein,  as  fully  as  if  construed  to  mean  and  include  every 

the  same  were  re-enacted  in  this  Act.**  volume,  part  or  division  of  a  volume, 

Sect.  24  enacts:  **That  no  pro-  pamphlet,  sheet  of  letter-press,  sheet 
prietor  of  copyright  in  any  book  which  of  music,  map,  chart,  or  ♦plan  sepa-  [  •224,n.  ] 
shall  be  first  published  after  the  pass-  rately  published ;  and  that  the  words 
ing  of  this  Act  shall  maintain  any  *  dramatic  piece  *  shall  be  construed  to 
action  or  suit  **  for  infringement  of  the  mean  and  include  every  tragedy, 
copyright,  unless  he  shall  first  "have  comedy,  play,  opera,  farce,  or  other 
caused  an  entry  to  be  made,  in  the  scenic,  musical,  or  dramatic  enter- 
book  of  registry  of   the    Stationers*  tainment.** 

Company,  of  such  book,  pursuant  to  (1)  February  12th  and  April  loth, 

this  Act  :**  Provided  that  the  omission  1848;   before  Lord  Denman,  Ch.  J., 

to  register  **  shall  not  affect  the  copy-  Patteson  and  Erie,  JJ.    Wightman,  J. 

right  in  any  book,  but  only  the  right  was  present  during  part  of  the  argu- 

to  sue :  **  **  Provided  also,  that  nothing  ment  on  the  latter  day. 
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BU88BLL  include  ''tragedy,  comedy,  play,  opera,  farce,  or  other  scenic, 
Smith.  musical,  or  dramatic  ^entertainment."  The  framers  of  the  Act, 
[  «225  ]  when  adding,  to  a  term  comprehending  all  these  subjects,  the  words 
**  musical  composition,"  must  have  intended  something  not  withm 
the  former  enumeration.  If  the  words  "musical  composition** 
exclude  musical  pieces  which  are  not  "  dramatic  "  within  the  mean- 
ing of  the  interpretation  clause,  the  benefits  of  the  two  Acts  are  not 
extended  according  to  the  recital  of  sect.  20.  A  song  is  a  musical 
composition  in  the  strict  sense  of  the  term ;  and  the  context  of  the 
Act  requires  that  that  construction  should  be  adhered  to.  Bat, 
further,  the  piece  in  question  is  dramatic.  It  depicts  passing  inci- 
dents  by  their  effect  on  the  feelings  and  conduct  of  persons  who  are 
represented  speaking.  That  the  whole  is  expressed  in  music  makes 
no  difference ;  the  early  Greek  drama  was  musical  throughout ;  so 
is  the  modern  Italian  Opera.  Nor  can  any  distinction  arise  from 
the  want  of  scenery  or  appropriate  dress  :  an  oratorio  has  neither ; 
yet  it  is  often  dramatic.  Nor,  again,  is  it  material  that  no  second 
person  performs.  No  one  would  have  suggested  that  Mr.  Mathews's 
representations,  or  the  readings  of  Shakspeare  by  Mrs.  Siddons  or 
Mr.  Charles  Eemble,  were  not  dramatic.  If  the  character  of  drama 
were  denied  to  this  entertainment,  the  objection  could  not  stop 
short  of  requiring  all  the  ingredients  of  a  play. 

Secondly,  Crosby  Hall  was  a  "  place  of  dramatic  entertainment  '* 
within  the  meaning  of  stat.  S  &  4  Will.  lY.  c.  15,  sects.  1,  2.  Il 
became  so  for  the  time,  if  a  dramatic  entertainment  was  performed 
there  publicly  and  for  money.  The  latter  circumstance  is  pointed 
at  by  sect.  2,  which  enables  the  aggrieved  party  at  his  option  to 
recover  what  is  earned  by  the  representation.  The  words  of  the 
[  *226  ]  *Act  are  quite  general ;  "  any  place  "  Ac,  If  the  Legislature  had 
contemplated  such  a  restriction  as  the  defendant  relies  upon,  they 
would  probably  have  used  the  words  "  any  theatre,  or  place  licensed 
for  the  performance  of  stage  plays ; "  or  some  such  language  as  that 
of  stat.  26  Geo.  II.  c.  86,  s.  2,  or  6  &  7  Vict.  c.  68,  s.  2.  "  Dramatic/* 
as  one  of  the  words  describing  the  uses  of  the  place,  must  be  con- 
strued as  the  same  term  is  in  sect.  2  of  stat.  5  &  6  Vict.  c.  45. 
It  was  clear  from  the  evidence  at  the  trial  that  Crosby  Hall  was  iu 
truth  a  place  of  dramatic  entertainment.  The  question  was  a 
mixed  one  of  law  and  fact,  and  was  for  the  jury,  under  direction 
from  the  learned  Judge ;  and  they  have  found  for  the  plaintifil 

(Erle,  J. :  I  stated  to  them  that,  in  my  view,  it  was  such  a 
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place;  bat  I  told  them  that  they  might  say  whether  in  their      Russell 


V. 


opimon  It  was  so  or  not.)  Smith. 

Id  RuMteU  v.  Briant  (i)  (an  action  for  causing  the  piece  now  in 
qoesdon  to  be  performed)  Wildb,  Ch.  J.  directed  the  jury  in  a 
similar  manner,  as  to  a  representation  at  "The  Horns*'  tavern  at 
Kennington.  TnvDAL,  Ch.  J.  said,  in  Planche  v.  Braham  (2),  that 
ibe  qaeetjon  whether  a  particular  performance  ''is  or  is  not  a 
representation  of  part  of  a  dramatic  production  "  must  be  left  to 
the  jarj  as  matter  of  fact.  In  moving  for  the  present  rule, 
reference  was  made  to  Johnson's  definition  of  "  drama*'  in  his 
Dictionary :  a  poem  accommodated  to  action  ;  a  poem  in  which  the 
action  is  not  related,  but*  represented."  But  the  language  of  the 
statutes  now  in  question  requires  the  performance  to  be  not 
*'*  dnuna  "  but "  dramatic."  Lord  Bacon  ( "  Advancement  of  Learn-  [  *227  ] 
ing,"  book  ii.  Poesy)  divides  Poesy  into  **  narrative,  representative 
and  allusive ; "  and  considers  representative  poetry  to  be  ''  an 
isttge  of  actions  as  if  they  were  present."  The  exhibitions  now 
in  qoestion  are  of  that  kind ;  and  so  are  all  dramatic  represen- 
tations. Some  portions,  at  least,  of  ''The  Ship  on  Fire"  are 
dramatic,  as  was  shown  in  the  first  part  of  this  argument. 
Whether  or  not  the  place  be  properly  licensed  for  the  purpose  of 
dnunatic  representations  can  make  no  difi^erence  to  the  plaintiff's 
right  to  recover,  if  his  work  has  in  fact  been  made  use  of  in  such 
&  place.  But,  further,  stat.  5  &;  6  Vict.  c.  45,  s.  20,  gives  the  sole 
pn'vil^  of  representing  or  performing,  **  or  permitting  to  be 
represented  or  performed,  any  dramatic  piece  or  musical  com- 
P^'tion,"  without  any  reference  to  the  place  of  performance.  In 
RweUY.  Smith  {9),  a  case  between  the  present  parties,  on  motion 
to  dissolve  an  injunction  relating  to  the  song  now  before  the  Court, 
Sir  L.  Shadwbll,  V.-C.  noticed  the  omission,  in  the  late  Act,  of 
*^  vords  ''at  any  place  or  places  of  dramatic  entertainment," 
»Wdi  occur  in  stat.  8  4  4  Will.  IV.  c.  15,  s.  1,  and  observed  that 
"  the  anthers  of  musical  compositions  were "  therefore  ''  more 
extensively  protected  than  the  authors  of  dramatic  pieces  were  "  (4). 
Before  Btal  3  &  4  Will.  IV.  c.  15,  the  author  of  a  play  was  pro- 
tected against  the  printing,  but  not  against  the  representation  of  it, 

•1;  Omldhall  sittings  after  Miohael-  (2)  44  R  B.  642  (4  Bing.  N.  C.  17). 

^  Term,   1847.     The   case   came  (3)  15  Sim.  181. 

^>«<<««  the  Court  of  Common  Pleas  on  (4)  See  per  Brktt,  M.  B.,  in  Wall 

=^^tiofi  for  a  new  trial,  and  was  decided  y.  Tay/or  (1883)  11  Q.  B.  D.  at  p.  108, 

a  Michaabnas  Term,  1849.  62  L.  J.  Q.  B.  at  p.  563.— A.  C. 
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RnesBLL  by  wrongdoers :  Coleman  v.  Waihen  (i) :  that  Act  (sect.  2)  prohibited 
Smith.  ^^®  representation  ''  at  any  place  of  dramatic  entertainment  within 
[•228]  the  limits"  mentioned  in  sect.  1,  but  did  not  protect  *mu8ical 
compositions:  .then,  by  stat.  5  &  6  Vict.  c.  45,  the  privilege  was 
extended  to  musical  compositions,  and  the  limit  as  to  place  omitted. 
Sect.  21  of  this  Act  incorporates  the  remedies  given  by  the  pre- 
ceding statute,  but  without  reference  to  the  qualification  in  respect 
of  place. 

As  to  the  third  objection,  the  subject  of  registration  is  the  copy- 
right, not  the  exclusive  right  of  representation :  and  stat.  5  &  6 
Yict.  c.  45,  s.  24,  expressly  saves  to  the  proprietor  ''  the  sole  liberty 
of  representing  any  dramatic  piece,"  enjoyed  by  virtue  of  stat.  8  &  4 
Will.  rV.  c.  15,  "  or  of  this  Act,"  although  no  entry  be  made  in  the 
register.  The  earlier  part  of  the  same  section,  making  registration 
necessary  to  the  commencing  of  any  action  or  suit,  relates  only  to 
copyright  in  books.  The  International  Copyright  Act,  7  &  8  Vict, 
c.  12,  s.  6,  debars  authors  of  musical  compositions,  as  well  as  of 
books  and  dramatic  pieces,  from  the  benefits  of  that  Act  generally, 
in  default  of  registration ;  but  that  is  done  by  express  words. 

Lastly,  there  is  no  ground  for  arresting  judgment.  The  plaintiff 
states  his  privilege  as  it  is  stated  in  that  clause  (sect.  20)  of  stat. 
5  &  6  Vict.  c.  45,  under  which  he  claims.  He  was  not  bound  to 
introduce  any  qualifying  words.     *     *     * 

[  229  ]  Watson  and  Joseph  Brown,  contra : 

The  Yice-Chamcellob,  in  Russell  v.  Smith  (2),  gave  no  final  judg- 
ment, but  continued  the  injunction,  leaving  the  plaintiff  to  bring 
his  action.  Then,  as  to  the  first  two  points  now  before  the  C!ourt. 
Before  stat.  8  &  4  Will.  IV.  c.  15,  the  author  of  a  dramatic  piece  had 
a  privilege  as  to  the  publication  of  copies,  but  could  not  recover 
against  any  one  performing  the  piece  without  authority.  That  Act 
vested  in  the  author  the  sole  liberty  of  causing  it  to  be  represented 
**  at  any  place  or  places  of  dramatic  entertainment  "  in  the  United 
Kingdom  &c.,  and  imposed  penalties  on  any  other  person  causing 
such  piece  to  be  represented  '*  at  any  place  of  dramatic  entertain- 
ment within  the  limits  aforesaid."  But  it  seems  by  Planche  v. 
Braham  (8)  to  have  been  at  least  questionable  whether,  in  the  case 
of  a  musical  composition,  that  statute  fixed  any  direct  liability  on  a 
person  pirating  the  composer's  words  for  the  purpose  of  public 

(i)  6  T.  R.  246.  (3)  44  E.  E.  642  (4  Bing.  N.  C.  17), 

(2)  15  Sim.  181. 
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representation,  if  his  music  also  were  not  used.  This  appears  to  Russkll 
have  been  a  reason  for  introducing  sect.  20  of  stat.  5  &  6  Vict.  c.  45,  smith. 
which  effects  *two  objects :  annexing  both  to  dramatic  pieces  and  [  ^230  ] 
to  musical  compositions  the  privilege  of  copyright  as  extended  in 
point  of  duration  by  that  Act,  and  applying  to  both  the  earlier 
proviBions  of  the  statute  with  respect  to  copyright  and  to  the  duty 
of  registration.  Sect.  21  gives  to  the  possessor  of  each  kind  of 
property  the  remedies  provided  by  stat.  8  &  4  Will.  IV.  c.  16,  as  fully  as 
it  they  were  re-enacted.  It  is  clear,  on  comparison  of  the  enactments, 
md  on  reference  to  their  history,  that  the  Legislature  did  not  con- 
template musical  compositions  in  the  widest  sense,  but  those  only 
Thich  were  of  a  dramatic  character,  and  performed  at  such  places 
of  dramatic  entertainment  as  are  mentioned  in  the  preceding 
statute.  The  Act  of  Victoria  merely  brings  musical  compositions 
nthin  the  operation  of  stat.  8  &  4  Will.  IV.  c.  15,  for  the  purpose 
of  protection  ;  and  the  provisions  of  that  Act  cannot  attach  unless 
the  ''  composition  "  mentioned  in  the  later  Act  has  the  same  dra- 
matic character  as  the  "piece"  or  ''entertainment"  spoken  of  in 
the  earlier.  It  must  be  such  a  work  as  is  exhibited  at  a  "  place  of 
dramatie  entertainment."  According  to  the  argument  for  the 
plaintiff,  no  kind  of  music  would  be  beyond  the  purview  of  stat. 
0^6  Vict.  c.  45,  even  if  it  were  a  song  played  and  sung  at  a 
private  house  (i).  But,  undoubtedly,  the  intention  is  merely  to 
prevent  one  man  from  trafficking  in  another's  work  by  exhibiting 
it  in  public  for  profit.  It  is  argued  on  the  other  side  that  the 
tords  "  musical  or  dramatic  entertainment,"  in  the  interpretation 
clause  (sect  2)  of  stat.  5  &  6  Vict.  c.  45,  exhaust  every  kind  of 
Qasieal  performance,  so  as  to  leave  no  distinct  meaning  to  the 
vords  ''musical  composition"  in  sect.  20,  unless  they  signify  a 
i«re  song.  But  the  words  ''  musical  entertainment "  are  often  and 
'properly  used  in  announcing  dramatic  works  of  which  music  is  an  [  •2Si  ] 
djunct,  but  which  have  a  character  independent  of  it,  as  The 
li*Q^ar's  Opera,  and  The  Duenna. 

Eels,  J.  :  Why  should  the  Legislature  have  intended  to  protect 
*^jeae  rather  than  oratorios  and  other  strictly  musical  works  ?) 

£'«:rhaps  because  their  success  depends  more  on  theatrical  exhibition 

^Lth  which  unauthorized  exhibitions  would  interfere),  and  not  so 

siueh  on  publication  of  the  music.     The  terms  "dramatic  piece  " 

♦i»  S^e  Duck  v.  BaU0  (1884)  13  Q.  B.  Div.  843,  53  L.  J.  a  B.  338.— A.  C. 
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RnssK!.!.  and  ''  musical  composition  "  continually  occur  together  in  the  Act  of 
Smi^th.  Victoria :  and,  by  sect.  20,  the  fact  equivalent  to  first  publicatioD 
(for  the  purpose  of  dating  the  commencement  of  privilege)  is  '*  the 
first  public  representation  or  performance  "  of  the  musical  composi- 
tion as  well  as  of  the  dramatic  piece.  Then  it  is  argued  that,  if  the 
musical  work  must,  by  the  statute,  be  dramatic,  this  production  is 
so  in  its  own  nature,  and  that  Crosby  Hall,  where  it  is  performed, 
is,  for  the  time  at  least,  a  place  of  dramatic  entertainment.  But, 
as  to  the  character  of  the  song,  it  is  not  dramatic  merely  because  it 
expresses  feelings  appropriate  to  the  several  subjects  touched  upon. 
All  songs  are  intended  to  do  so :  but  the  characteristic  feature  of 
drama  (as  the  name  imports)  is  action,  not  related  but  represented. 
Johnson,  in  his  Dictionary  (''  Drama  "),  lays  this  down  ;  and  Lord 
Jeffrey,  in  one  of  his  '*  Essays  "  (i),  observes  that ''  a  drama  is  not 
merely  a  dialogue,  but  an  action."  A  reading  of  Shakspeare,  or  of 
a  novel,  may  move  various  passions ;  but  it  is  not  therefore  a 
dramatic  performance.  The  mere  setting  up  of  a  stage  cannot  give 
that  character,  where  there  is  neither  scenery,  appropriate  dress, 
[  *282  ]  *^0T  other  actor  than  a  person  sitting  at  a  piano.  The  song  in 
question  is  more  narrative  than  dialogue.  As  to  the  place,  it 
appeared  in  evidence  that  Crosby  Hall  was,  properly,  a  kind  of 
lecture  room.  If,  however,  it  is  a  place  of  public,  it  is  not  a  place 
of  dramatic,  entertainment. 

(Patteson,  J.  :  The  plaintiff  contends  that  the  place  is  so»  if  the 
performance  is  dramatic.  He  would  say  that  the  street  where 
Ptinch  is  performed  is,  for  the  time,  a  place  of  dramatic 
entertainment.) 

Even  that  argument  fails  here,  if  it  has  been  rightly  contended  on 
the  defendant's  part  that  the  performance  is  not  dramatic  in  itself. 
Places  of  musical  entertainment  are  subject  to  a  statute  law 
(25  Geo.  II.  c.  86),  quite  distinct  in  its  nature  and  details  from  that 
contained  in  stats.  10  Geo.  II.  c.  28,  28  Geo.  III.  c.  30,  and  other 
more  recent  Acts,  which  regulate  places  appropriated  to  the  drama. 
Under  the  Police  Act,  2  &  3  Vict.  c.  47,  s.  46,  the  police  may  enter 
any  house  or  room,  used  for  stage  plays  or  dramatic  entertainments 
and  not  being  a  licensed  theatre,  into  which  admission  is  obtained 
for  money,  and  take  into  custody  the  persons  found  there  without 
lawful  excuse.     No  such  power  could  be  exercised  over  a  concert 

(1)  Review  of  Lord  Byron's  **  Sardanapalus."     **  Essays,"  vol.  ii.  p.  98. 
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room.  The  meaning  of  the  term  "  entertainment  of  the  stage,"  in  Bussbll 
stat.  10  Geo.  II,  c.  28,  s.  2,  was  discussed,  and  a  limited  construction  smith. 
given  to  it,  in  Rex  v.  Handy  (i),  which  explained  Gcdlini  v.  Laborie  (2). 

The  failure  in  proof  of  registration  defeats  the  plaintiff's  claim, 
if  otherwise  valid.  The  first  clause  of  stat.  5  &  6  Vict.  c.  45,  s.  24, 
mentions  only  **  copyright  in  any  book ;  *'  but,  by  sect.  20,  the  pro- 
visions of  this  statute  as  to  property  in  the  copyright  of  books,  *and  [  *238  ] 
as  to  registration,  are  extended  to  the  ''  liberty  of  representing  or 
performing"  "any  dramatic  piece  or  musical  composition."  The 
saving  proviso  of  sect.  24  applies  to  "any  dramatic  piece;**  but 
this,  and  the  term  "musical  composition,"  always  appear  as 
distinct  in  the  prior  sections,  20,  21,  and  22  (8).  By  the  interpreta- 
tion clause,  s.  2,  "  dramatic  piece  "  is  to  be  construed  as  including 
every  "musical  or  dramatic  entertainment:"  but  it  has  already 
been  pointed  out  that  these  words  do  not  apply  to  a  mere  musical 
performance ;  the  entertainment  must  be  of  a  like  nature  with  those 
named  just  before,  "  tragedy,  comedy,  play,  opera,  farce." 

Lastly,  the  unqualified  assertion  of  right  in  the  declaration  is 

ground  for  arresting  the  judgment.     *     *     * 

Cur,  adv.  vidt. 

Lord  Denman,  Ch.  J.,  in  this  Term  (May  80th),  delivered  the       t  ^34  ] 
judgment  of  the  Court  : 

This  action  was  brought  for  performing  a  musical  composition,  of 
which  the  plaintiff  was  the  composer,  at  Crosby  Hall.  At  the  trial 
the  Judge  was  taken  to  have  directed,  and  the  jury  to  have  found, 
such  matters  as  were  requisite  for  maintaining  the  plaintiff's  case, 
liberty  being  reserved  to  the  defendant  to  move  to  reverse  that 
decision.  And  the  defendant  has  since  contended  before  us  :  1.  That 
stat.  5  &  6  Yict.  c.  45,  by  enacting  that  the  provisions  of  stat.  8  &  4 
Will.  IV.  c.  15,  shall  apply  to  musical  compositions,  extends  only 
to  the  performance  of  musical  compositions  in  places  of  dramatic 
entertainment ;  and  that  Crosby  Hall  was  not  such  a  place :  and, 
2.  That  the  musical  compositions  to  be  protected  were  those  com- 
posed for  performance  with  dramatic  pieces,  the  composition  in 
question  being  not  in  that  class. 

It  is  not  necessary  for  us  to  decide  whether  the  statute  is  to  be  so 
restricted  in  respect  of  the  compositions  and  places  of  performance 

(1)  6  T.  B.  286.  copyright   in    a    book    containing   a 

(2)  2  R.  B.  581  (5  T.  B.  242).  '*  dramatic    piece    or    musical    com- 
(H)  Sect.  22  Is  a  clause  (not  other-      position.*' 

mae  material)  as  to  ajssignment  of  the 
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Bdbskll      comprised  within  it,   because  we  are  of  opinion  both  that  **  The 

Smith.  Ship  on  Fire  "  was  a  dramatic  piece,  and  that  Crosby  Hall  became, 
upon  the  occasion  of  this  performance,  a  place  of  dramatic  enter- 
tainment within  the  meaning  of  these  statutes.     It  was  proved  that 

[  *236  ]  bills  had  been  issued  by  the  defendant,  ^announcing  a  vocal  enter- 
tainment, with  the  price  of  tickets  of  admission,  and  giving  a  pro- 
gramme of  the  two  parts  of  the  performance.  Of  the  six  particulars 
in  the  first  part,  '*  The  Dream  of  the  Reveller  "  and  ''  The  Ship- 
wreck" are  named  ''descriptive  scena,"  and  ''The  Maniac"  a 
"  descriptive  cantata."  Of  the  five  particulars  in  the  second  part, 
"The  Gambler's  Wife"  and  "The  Ship  on  Fire"  are  named 
"  descriptive  scena."  The  hall  was  prepared  with  seats  for  the 
audience,  and  a  stage  for  the  performer ;  and  the  defendant,  with- 
out scenes  or  appropriate  dresses,  accompanied  his  singing  with  a 
piano,  and  gave  considerable  expression  to  the  matters  described. 
The  song  in  question  is  stated  in  the  bill  to  be  founded  on  the  loss 
of  the  Kent  by  fire  in  the  Bay  of  Biscay.  It  represents  a  stomi  at 
sea,  the  burning  of  the  ship,  and  an  escape  by  boat  to  another  ship, 
and  so  a  safe  return  to  land.  It  moves  terror  and  pity  and  sympathy, 
by  presenting  danger  and  despair  and  joy,  and  maternal  and 
conjugal  affection.  A  witness  of  great  experience  in  publishing  music 
deposed  that  this  was  considered  a  dramatic  song,  and  published  with 
the  title  of  a  dramatic  and  descriptive  song;  and  there  was  no  evidence 
that  any  one  considered  it  not  dramatic.  Thus  the  nature  of  the 
production  places  it  rather  in  the  representative  than  the  narrative 
class  of  poetry,  according  to  Lord  Bacon's  division  (i)  of  dramatic 
from  epic ;  and  the  evidence  states  it  to  be  known  as  dramatic  among 
those  who  are  conversant  with  such  things. 

If  the  interpretation  clause  of  stat.  5  &  6  Vict.  c.  45  be  referred 
to,  the  second  section  declares  that  "  dramatic  piece,"  within  that 

r  *286  ]  Act,  includes  "  tragedy,  comedy,  *play,  opera,  farcej  or  **  any 
"  other  scenic,  musical,  or  dramatic  entertainment."  These  words 
comprehend  any  piece  which  could  be  called  dramatic  in  its  widest 
sense  ;  any  piece  which,  on  being  presented  by  any  performer  to  an 
audience,  would  produce  the  emotions  which  are  the  purpose  of  the 
regular  drama,  and  which  constitute  the  entertainment  of  the 
audience.  They  comprehend,  therefore,  the  production  in  question, 
the  nature  of  which  in  this  respect  was  above  pointed  oat.  In 
holding  this  production  to  be  a  dramatic  piece  we  give  effect  to  the 
intention  of  the  Legislature  as  we  collect  it  from  the  series  of 
(1)  '*  Advancement  of  Learning,"  book  ii.  Poesy. 


VOL.  Lxxvi.]        1848.     Q.  B.     12  Q.  B.  236—287.  876 

statutes  relating  to  literary  property,  namely,  to  give  to  authors  the  BumibiiL 
profits  from  the  publication  of  their  works.  After  the  decision  of  smith. 
Murray  v.  Elliston  (i)  it  seems  to  have  been  considered  that  publica- 
tion to  an  audience  was  not  within  the  provision  of  the  Acts  relating 
to  copyright ;  consequently  stat.  8  »fe  4  Will.  IV.  c.  16,  was  passed, 
and,  in  respect  to  dramatic  literary  property,  gave  to  authors  the 
profits  arising  from  publication  by  representing  the  piece  on  the  stage. 
As  there  appears  no  reason  for  favouring  one  kind  of  literary  pro- 
perty more  than  another,  it  is  probable  that  this  protection  was 
intended  for  all  productions  adapted  to  this  mode  of  publication. 
Now  the  use  of  the  production  in  question,  both  by  the  plaintiff  and 
the  defendant,  shows  that  it  is  so  adapted,  and  is  supposed  to  be 
profitable  to  those  who  so  publish  it.  The  absence  of  scenes  and 
appropriate  dresses  and  a  regular  theatre  has  been  urged  for  the 
defendant.  But  we  should  take  away  a  part  of  the  protection  con- 
ferred on  authors  if  we  held  that  there  could  be  no  public  repre- 
sentation *without  these  accompaniments.  Upon  the  whole,  [  •237  j 
therefore,  we  are  of  opinion  that  ''The  Ship  on  Fire"  was  a 
dramatic  piece  within  the  meaning  of  this  statute. 

It  follows  that,  as  Crosby  Hall  was  used  for  the  public  representa- 
tion for  profit  of  a  dramatic  piece,  it  became  a  place  of  dramatic 
entertainment  for  the  time  within  the  statutes  now  in  question. 
The  use  for  the  time  in  question,  and  not  for  a  former  time,  is  the 
essential  fact.  As  a  regular  theatre  may  be  a  lecture  room,  dining 
room,  ball  room  and  concert  room  on  successive  days,  so  a  room 
used  ordinarily  for  either  of  those  purposes  would  become  for  the 
time  being  a  theatre,  if  used  for  the  representation  of  a  regular 
stage  play.  In  this  sense,  as  **  The  Ship  on  Fire  "  was  a  dramatic 
piece  in  our  view,  Crosby  Hall,  when  used  for  the  public  representa- 
tion and  performance  of  it  for  profit,  became  a  place  of  dramatic 
entertainment. 

In  thus  deciding  we  do  not  declare  that  the  defendant's  perform- 
ances at  Crosby  Hall  were  unlawful  without  a  theatrical  licence 
within  stat.  6  &  7  Vict.  c.  68  :  and,  as  to  this,  we  would  remark  that 
the  generic  term  in  the  statute  is  '*  stage  play,"  whereas  in  stat. 
6  &  6  Vict.  c.  45,  it  is  *'  dramatic  piece ; "  and  there  is  some  differ- 
ence in  the  interpretation  given  of  these  terms  in  the  respective 
statutes  :  and  also  that  the  purview  of  the  last  statute  is  the  main- 
tenance of  good  order  by  the  police,  and  that  of  the  first  is 
compensation  to  composers  by  securing  literary  property. 

(1)  24  B.  B.  519  (5  B.  &  Aid.  657). 

18—2 
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RussBLL  It  was  further  contended  that  this  action  would  not  lie  because 

Smith,  the  plaintiff's  right  was  not  registered  ;  and  stat.  5  &  6  Vict.  c.  45, 
s.  24,  was  relied  on,  which  enacts  that  no  proprietor  of  the  copy- 
[  *238  ]  right  in  any  book  *shall  sue  for  infringement  unless  he  shall  be 
registered ;  and  provides  that  this  shall  not  extend  to  the  proprietor 
of  the  sole  representing  of  a  dramatic  piece.  The  answer  is :  First, 
that  the  prohibition  relates  only  to  copyright  of  books,  and  does 
not  comprise  the  sole  liberty  of  performing  a  musical  composition ; 
Secondly,  if  it  did,  the  proviso  would  except  it ;  for  the  proviso 
excepts  the  sole  liberty  of  representing  dramatic  pieces,  and  sec- 
tion 20  applies  to  musical  compositions  the  provisions  of  stat.  3  &  4 
Will.  lY.  c.  15,  and  of  this  Act ;  an  exception,  therefore,  in  favour 
of  the  sole  representation  of  a  dramatic  piece  is  extended  to  the 
performance  of  a  musical  composition ;  Thirdly,  the  enactment  in 
section  20  does  not  assist  the  defendant ;  for  by  that  the  provisions 
therein  "  before  enacted,'*  in  respect  of  the  property  of  copyright 
and  registering  the  same,  are  applied  to  the  representation  of 
dramatic  pieces  and  musical  compositions :  but  this  of  course  does 
not  comprise  the  provisions  therein  after  enacted,  viz.,  by  section  24. 

The  rule  of  the  defendant  is  therefore  discharged. 

With  respect  to  the  motion  in  arrest  of  judgment  on  the  ground 

that  the  plaintiff  has  claimed  too  large  a  right  in  his  declaration,  we 

are  of  opinion  that,  as  he  has  followed  the  words  of  the  20th  section 

of  stat.  5  &  6  Vict.  c.  45,  which  gives  the  right,  the  declaration  is 

sufiBcient.     Whatever  the  Act  means  by  the  words  used  in  that 

section,  the  plaintiff  means  the  same  by  his  declaration ;  as  was 

said  by  the  Court  in  delivering  the  judgment  in  the  case  of  Lee  v. 

/Simpson  (l). 

Rule  discharged. 


1848.  DOE  D.  GAEDNER  v.  KENNARD(2). 

j^y,y;  (12  Q.  B.  244—259  ;  S.  C.  12  Jur.  821.) 

A  lease  of  land  by  indenture  contained  this  clause,  following  coTeBants 
I-     ^  to  repair,  pay  rent,  &c.     '*  Provided  nevertheless,  that  in  case  M."  (the 

lessor)  *'  shall  at  any  time  be  desirous  of  having  any  part  of  the  said  piece 
of  land  delivered  up  to  him,  and  of  such  his  desire  shall  give  three  calendar 
months'  notice  to  C."  (the  lessee),  **  then,  at  the  expiration  of  sucli.  Dotioe. 
he,  the  said  C,  doth  hereby  covenant  peaceably  to  surrender  up,  and  that 
the  said  M.  shall  and  may  take  peaceable  possession  of,  such  part  or  purts 
of  the  said  land  as  shall  be  mentioned  in  such  notice ;  he  theaaid  M.  paying 

(1)  71  E.  R.  524  (3  C.  B.  883).  (2)  Cited  in  Liddy  v.  Kentml^  (1&TI> 

L.  E.  5  H.  L.  134,  141.— A.  C. 
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to  the  said  C.  a  reasonable  compensation  in  respect  of  the  moneys  which  may         dqe  d. 

have  been  laid  out  by  0.  in  improving  the  condition  of  so  much  of  the  said      Gabdneb 

piece  of  land  as  shall  be  so  given  up :  and  then  and  from  thenceforth  the  ^> 

rent  reserved  by  this  indenture  shall  be  reduced  "  &c.  (in  proportion  to  the 

land  given  up) ;  **  and  the  remainder  of  the  said  land  shall  be  held  by  C.  at 

such  reduced  rent,  and  M.  shall  have  the  same  powers  and  remedies  in  all 

respects  as  if  this  lease  had  originally  been  granted  at  such  reduced  rent : 

and  all^e  covenants,  clauses,  &c.,  herein  contained,  shall  be  as  valid  for  so 

much  of  the  demised  land  as  shall  not  be  included  in  such  notice  as  if  the 

reduced  rent  had  been  the  original  rent,  and  the  land  originally  demised 

had  been  the  land  not  included  in  such  notice." 

Held  that,  under  this  proviso,  the  lessor,  giving  notice,  might  resume  all 
the  demised  land. 

That  the  proviso  did  not  operate  as  a  mere  covenant  by  the  lessee  to  give 
up  on  notice,  but  expressly  gave  the  lessor  power  to  take  possession ;  and 
that  he  might  do  so  without  having  first  paid  compensation. 

The  lessor  served  a  notice  requiring  the  lessee  to  give  possession  of  the 
whole  land  at  the  end  of  three  months,  and  adding :  '*  I  hereby  offer  and 
agree  to  allow  you  a  reasonable  compensation  for  any  repairs  which  may 
have  been  done  by  you."  Held  a  sufficient  offer  of  compensation  under 
the  proviso. 

The  lessee  brought  ejectment,  laying  one  demise,  entry  and  ouster  before, 
and  another  demise,  entry  and  ouster  after,  the  expiration  of  the  three 
months.  The  defendant  had  entered  during  the  three  months.  The 
declaration  was  dated  after  their  expiration.  Held  that  the  plaintiff  could 
not  recover  on  the  first  demise. 

Ejectment  for  land  in  the  parish  of  Woolwich,  Kent :  Declaration 
of  Hilary  Term,  1848  :  demise,  to  wit  Ist  October,  1846,  with  entry 
and  ouster,  to  wit  on  the  same  day  ;  second  demise,  to  wit 
8th  January,  1848,  with  entry  and  ouster,  to  wit  on  the  last  men- 
tioned day.  On  the  trial,  before  Lord  Denman,  Ch.  J.,  *at  the  [  *24B  ] 
Maidstone  Spring  Assizes,  1848,  the  facts  as  to  which  the  defen- 
dant's counsel,  on  the  opening  of  the  case,  admitted  that  there  was 
no  dispute  appeared  to  be  as  follows. 

The  lessor  of  the  plaintiff  had  been  tenant  of  the  land  for  a  term, 
and  the  defendant  reversioner. 

By  indenture  of  lease,  dated  25th  December,  1886,  between  John 
Mills  (the  tenant  in  fee)  of  the  one  part,  and  Christopher  Matthews 
of  the  other  part,  the  said  John  Mills  demised  the  land  in  question, 
containing  twenty-two  acres,  two  roods,  and  fourteen  perches,  to 
the  said  Christopher  Matthews,  habendum  to  him,  his  executors,  * 
administrators  or  assigns,  for  fifteen  years  from  the  day  of  the  date, 
at  the  rent  of  a  peppercorn  for  the  first  year,  and  471.  58.  for  every 
subsequent  year.  There  were  covenants  to  pay  the  rent,  to  repair 
and  yield  up  in  repair  the  hedges,  ditches,  &c.,  and  a  proviso  for 
re-entry  if  the  rent  should  be  unpaid  for  twenty-one  days  after  any 
day  of  payment.     There  was  likewise  a  proviso  as  follows. 
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Dob  d.  "  Provided  nevertheless,  and  it  is  hereby  lastly  declared  and  agreed 

Oakdneh 

r,  by  and  between  the  said  parties  hereto,  that,  in  case  the  said  John 

Kbnmabd.     ^iiig^  )|jg  heirs  and  assigns,  shall  at  any  time,  or  from  time  to  time 
during  the  continuance  thereof,  be  minded  and  desirous  of  having 
any  part  of  the  said  piece  or  parcel  of  land  and  premises  hereby 
demised  delivered  up  to  him  or  them,  and  of  such  his  or  their  mind 
and  desire  shall  give  three  calendar  months'  notice  or  warning  in 
writing  to  the  said  Christopher  Matthews,  his  executors,  adminis- 
trators or  assigns,  or  leave  the  same  at  his  or  their  last  or  usual 
place  of  abode,  or  upon  the  said  demised  premises,  such  notice  to 
expire  at  any  period ;  then,  at  the  expiration  of  such  notice  or 
[  *2I6  ]       warning  so  *given  or  left  as  aforesaid,  he  the  said  C.  M.,  for  him- 
self, his  executors,  administrators  and  assigns,  doth  hereby  covenant 
peaceably  and  quietly  to  yield  and  surrender  up,  and  that  the  said 
John  Mills,  his  heirs  and  assigns,  shall  and  may  take  peaceable  and 
quiet  possession  of,  such  part  or  parts  of  the  said  land  or  premises 
as  shall  be  mentioned  and  included  in  such  notice  as  aforesaid ;  he 
the  said  John  Mills,  his  heirs  or  assigns,  paying  to  the  said  C.  M., 
his  executors,  administrators  or  assigns,  a  reasonable  and  fair  com- 
pensation in  respect  of  the  moneys  which  may  have  been  laid  out 
by  the  said  G.  M.,  his  executors,  administrators  or  assigns,  in 
improving  the  condition  of  so  much  of  the  said  piece  or  parcel  of 
land  as  shall  be  so  given  up  to  the  said  John  Mills,  his  heirs  or 
assigns,  as  hereinbefore  mentioned  :  and  then  and  from  thenceforth 
the  rent  reserved  by  this  indenture  shall  be  reduced  at  the  rate  of 
21.  28.  for  each  and  every  acre,  and  so  in  proportion  for  a  less 
quantity  than  an  acre,  that  may  be  given  up  to  the  said  John  Mills, 
his  heirs  and  assigns,  as  aforesaid :  and  the  remainder  of  the  said 
land  shall  be  held  by  the  said  G.  M.,  his  executors,  administrators 
or  assigns,  at  such  reduced  rent :  and  the  said  John  Mills,  hia  heirs 
and   assigns,  shall   have  the  same  powers  and  remedies   in   all 
respects  as  if  this  lease  had  originally  been  granted  at  such  reduced 
rent,  and  all  and  every  the  covenants,  clauses,  provisions,  stipula- 
tions and  agreements  herein   contained  shall   be  as  valid   and 
effectual  of  and  for  so  much  of  the  land  hereby  demised  as  shall 
not  be  included  in  any  such  notice,  and  this  indenture  shall  be  read 
and  construed  in  all  respects  in  reference  thereto,  as  if  such  reduced 
rent  had  been  the  original  rent  reserved  therein,  and  the  land 
[  *2I7  ]      originally  demised  had  been  the  land  not  ^included  in  any  such 
notice  as  aforesaid,  and  the  covenants,  clauses,  provisoes,  stipula- 
tions and  agreements  herein  contained  had  only  related  to  such 
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last-mentioned  land."    The  lease  also  contained  other  and  usaal       Dosd. 

QABDNBR 

covenants.  «. 

The  plaintiff,  in  1840,  became  assignee  of  Matthews's  term  in  the     ^bnkaed. 
land,  which  he  ased  for  grazing.    In  1845,  Mills  conveyed  his  own 
interest  to  the  defendant,  John  Peirse  Eennard,  subject  to  the 
lease.     Eennard,  in  March,  1846,  gave  notice  to  the  lessor  of  the 
plaintiff  as  follows. 

"  To  Mr.  John  Gardener,  of  Mile  End  in  the  county  of  Middlesex, 
the  executor  appointed  in  and  by  the  last  will  and  testament  of 
Christopher  Matthews,  late  of"  &c.,  ''deceased,  and  to  all  others 
whom  it  may  concern.  Pursuant  to,  and  by  virtue  of,  a  certain 
indenture  of  lease  bearing  date  the  25th  December,  1836,  and  made 
between  John  Mills,  therein  described,  of  the  one  part,  and  the  said 
Christopher  Matthews  of  the  other  part,  I  hereby  give  you  notice 
that  I  am  desirous  of  having  delivered  up  to  me,  at  the  expiration 
of  three  calendar  months  from  the  service  of  this  notice  upon  you, 
the  peaceable  and  quiet  possession  of  all  that  piece  or  parcel  of 
land  situate"  &c.,  "and  which  said  piece  of  land  contains  by 
admeasurement  twenty-two  acres,  two  roods,  fourteen  perches,  or 
thereabouts,  and  is  bounded  by  the  sea  wall  towards  the  river 
Thames,  and  on  all  other  sides  by  a  ditch  which  separates  the 
same  from  other  marsh  land  now  belonging  to  me  ;  together  with 
all  the  appurtenances  thereunto  belonging.  And  I  require  you  to 
deliver  up  possession  of  the  same  to  me  accordingly,  and  to 
surrender  all  your  interest  in  the  same  to  me,  at  the  expiration  of 
the  said  three  calendar  months:  and  in  consideration  thereof  I 
^hereby  offer  and  agree  to  allow  you  a  reasonable  compensation  for  [  *248  ] 
any  repairs  which  may  have  been  done  by  you,  and  to  release  you 
from  all  liability  to  the  payment  of  rent  under  the  said  indenture 
of  lease  from  the  time  of  my  taking  possession  of  the  whole  of 
the  said  marsh  land.  And  I  hereby  further  give  you  notice  that 
the  fee  simple  of  the  said  piece  or  parcel  of  marsh  land  was  con- 
veyed to  me  by  John  Mills,  Esquire,  by  indenture  bearing  date  the 
19th  day  of  June,  1845,  and  that  I  am  now  the  absolute  owner  of 
Ihe  same.     Dated  this  24th  day  of  March,  1846. 

"John  P.  Kbnnard." 

The  notice  was  served  on  6th  August,  1846.  The  lessor  of  the 
plaintiff  was  not,  and  had  not  been,  executor  of  Matthews. 

It  was  stated  by  counsel  in  opening  the  case  that  the  land  was 
wanted  for  the  purposes  of  a  Railway  Company ;  that  they  had 


280  1848.    Q.  B.     12  Q.  B.  248—249.  [r.b. 

Dob  d.       wrongfully  entered  upon  the  premises  and  commenced  works  apon 
9,  them  before  the  notice  was  given ;  and  that  they  continued  in  the 

Kbkhabd.  possession  obtained  by  such  entry  at  the  dates  of  both  demises. 
On  this  part  of  the  case  it  appeared,  upon  the  argument  in  Banc, 
that  counsel  were  not  agreed  as  to  the  facts :  but  the  motion  was 
ultimately  dealt  with  on  the  assumption  only  that  the  reversioner 
appeared  to  have  taken  possession  at  some  time  before  three  months 
from  the  service  of  notice  had  expired. 

The  LoBD  Chief  Justice,  with  the  concurrence  of  counsel  on  both 
sides,  directed  a  verdict  for  the  plaintiff,  reserving  leave  to  move  to 
enter  a  nonsuit  or  a  verdict  for  the  defendant,  if  the  Court  should 
decide  in  his  favour  on  certain  points,  which  will  appear  by  the 
ensuing  argument. 

[249]  Shee,   Serjt.,   in  Easter  Term,   1848,   obtained  a   rule   nin 

accordingly  (i). 
In  the  same  Term  (2), 

Hawkins  and  PameU  showed  cause  : 

First,  under  the  proviso  for  resumption  the  landlord  could  not 
give  notice  to  quit  all  the  land :  and,  if  the  notice  is  bad  in  this 
respect,  it  is  wholly  unavailing,  as  no  specific  portion  is  claimed. 
The  stipulation  is  that  the  tenant  shall  from  time  to  time  give  up 
such  parts  of  the  land  as  shall  be  demanded  :  the  nature  of  such  a 
clause,  and  the  arrangement  for  apportioning  the  rent,  and  other 
circumstances  manifesting  the  intention  of  the  parties,  show  that 
an  entire  resumption  was  not  contemplated.  It  may  be  said  that 
this  argumenlf  is  inconclusive  because,  consistently  with  the  view 
taken  of  the  proviso  by  the  lessor  of  the  plaintiff,  all  the  land  except 
half  an  inch  might  have  been  resumed.  But  a  court  of  equity 
would  construe  the  proviso  according  to  the  clear  intention,  and 
would  not  permit  so  much  land  to  be  taken  away  as  would  leave 
the  residue  useless  for  the  purpose  of  grazing.  If  the  proviso  were 
held  to  give  such  a  power,  it  would  be  a  reservation  of  right,  as  was 
said  by  this  Court  in  Hilton  v.  Earl  Oranville  (3),  **  destructive  of 
the  subject-matter  of  the  grant,"  and  therefore  to  "  be  rejected  as 
repugnant  and  absurd." 

(Lord  Denman,  Ch.  J. :  The  power  here  is  to  be  exercised  only  on 

(1)  The  Court  ordered  that  the  case         (2)  May  11th.  Before  Lord  Denman. 
should  not  be  set  down  in  the  new      Ch.  J.,  Patteson  and  Wightman,  J  J. 
tiial  paper.  (3)  64  B.  B.  604  (d  Q.  B.  701,  730;. 
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three  months'  notice.    Might  not  parties  make  an  express  stipulation       doe  d. 

Qardnbb 

V. 


to  that  effect  ?) 

Kknnard. 
In  Cooke  v.  Farrand  (i),  *which  was  cited  in  moving  for  this  rule,  [  •260  ] 
a  testator  devised  real  estates  to  his  widow  for  her  life,  reserving  to 
her  "  full  power  to  will  away  any  part  or  proportion  "  of  them  ;  and, 
after  her  decease,  the  *'  residue  and  remainder  of  what  was  undis- 
posed of  by  his  wife  "  to  his  daughter  and  the  heirs  of  her  body. 
The  Court  of  Common  Pleas  held  that  the  wife  might  devise  away 
the  whole.  But  that  was  the  case  of  a  will  conferring  power  to 
create  a  new  estate,  and  prevent  a  different  one  from  vesting  :  here 
the  property  is  vested  by  lease,  and  the  question  is  on  devesting  the 
estate  wholly  or  in  part.  The  provision  for  apportioning  the  rent 
6troDgly  distinguishes  that  case  from  the  present.  A  doctrine 
applicable  to  this  case  is  laid  down  in  1  Sugden  on  Powers,  517 
uth  ed.)  eh.  7,  s.  3,  §  16.  "  A  power  to  grant  a  rent-charge  on  any 
part  of  the  estate  of  a  particular  value  will  not,  even  in  equity, 
aotboriae  a  charge  of  the  rent  on  the  entire  estate,  because  in  such 
cases  the  intent  is  that  the  whole  estate  shall  not  be  encumbered  ; 
so  a  power  to  settle  part  of  the  land  of  a  given  value,  will  not 
authorise  a  grant  of  a  rent  charge  of  the  same  value  on  the  whole 
estate,  but  equity,  where  there  is  a  proper  consideration,  will  of 
coarse  relieve  against  the  defective  execution." 

(Pattbson,  J.  mentioned  Doe  d.  Wilson  v.  Abel  (2).) 

That  case  is  something  like  this,  but  is  no  authority  for  the  defen- 
dant. There  it  was  held  that  the  lessor  might  resume  all  the  land ; 
bat  the  lease  expressly  gave  power  to  take  '^  all  or  any  part."  By 
the  last  clause  of  the  proviso  in  the  present  case,  after  such 
resumption  as  is  there  spoken  of,  the  residue  of  the  land  is  to  be 
held  by  *the  lessee  at  a  reduced  rent ;  and  all  the  covenants  &c.  [  *26i  ] 
contained  in  the  lease  are  to  be  as  valid  and  effectual,  for  so  much 
of  the  demised  land  as  shall  not  be  included  in  such  notice,  as  if 
the  reduced  rent  had  been  the  original  rent,  and  the  land  originally 
demised  had  been  the  land  not  so  included,  and  the  covenants  &c. 
had  related  to  such  last-mentioned  land  only.  If  the  lessor  takes 
all,  this  provision  is  nugatory ;  for  there  is  no  land  to  which  the 
covenants  can  relate. 

Seocmdly,  the  clause  in  question  is  not  a  condition  operating  in 
defeasance  of  the  estate,  but  amounts  merely  to  a  covenant  on  the 
(1)  7  Taunt.  122.  (2)  15  £.  E.  343  (2  M.  &  S.  541). 
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DoKd.       leBBee'a  part  to  give  up  possession  on  receiving  certain  notice: 
,^  failing  to  yield  it,  he  was  liable  to  an  action  for  the  breach,  bat  not 

Kbmnaed.  I  liable  to  be  expelled.  The  clause  must  be  construed  strictly;  and 
the  operative  part  is  in  form  nothing  but  a  covenant.  Doe  d. 
WUlson  V.  Phillips  (i)  is  an  authority  on  this  point.  Bubbough,  J. 
said  there  :  "  This  is  clearly  an  agreement  only,  and  not  a  condi- 
tion, because  there  are  things  to  be  done  on  both  sides ;  Rippon '' 
(the  tenant)  ''  is  to  give  up  on  request,  and  Willson  '*  (the  landlord) 
''  is  to  make  an  abatement  of  rent,  according  to  a  valuation." 

Thirdly,  whether  the  proviso  raises  a  condition  or  a  covenant,  it 
was  a  condition  precedent  to  the  taking  possession  that  the  lessor 
should  have  paid,  or  shown  himself  ready  to  pay,  a  reasonable  and 
fair  compensation :  and  the  defendant  has  not  attempted  to  show 
that  this  was  done.  By  his  notice  he  offers  and  agrees  to  allow 
compensation,  but  does  not  declare  himself  ready  and  willing  to  pay 
it.    And  the  compensation  is  offered  **  for  any  repairs,"  not,  accord- 

[  •252  ]  ing  to  the  proviso,  for  *"  moneys  which  may  have  been  laid  out "  "  in 
improving  the  condition  "  of  the  land.  [They  referred  to  Liiter  v. 
Lobley  (2),  Dawson  v.  Dyer  (3),  Thomas  v.  Cadwallader  (4),  and  other 
cases  cited  in  note  (3)  to  Peeters  v.  Opie  (5),  the  fifth  rule  in  note  (4)  to 
Pordage  v.  Cole  (6),  Porter  v.  Shephard  (7),  and  Morton  v.  Lamb  (8).] 

[  •263  ]  Fourthly :  the  defendant,  even  if  otherwise  entitled,  *cannot  avail 

himself  of  an  entry  which  was  made  wrongfully  and  without  notice. 
(On  this  point  there  was  a  dispute  as  to  the  fact :  see  p.  280,  antf. 
Doe  d.  Stephens  v.  Lord  (9)  and  Doe  d.  BuUen  v.  Mills  (10)  were  cited.) 
The  last  point,  which  relates  to  the  first  demise  only,  is  that,  at 
all  events,  on  the  day  there  laid,  October  1st,  1846,  the  lessor  of  the 
plaintiff  had  a  right  to  the  laQd  still ;  for  the  three  months  from 
service  of  notice  were  running,  and  did  not  expire  till  November  6th. 
That  his  title  for  the  intermediate  time  will  support  an  action  of 
ejectment  appears  from  Doe  d.  Morgan  v.  Bluck  (ii),  and  Co.  Litt. 
285  a. 

SheCf  Serjt.  and  WiUes,  contra: 
The  first  point  depends  wholly  on  the  wording  of  the  proviso 
agreed  upon  by  these  parties :  and  clearly  a  power  to  resume  the 

(1)  27  B.  R.  539  (2  Bing.  13).  (7)  3  E.  R.  305  (6  T.  R.  665). 

(2)  7  Ad.  &  El.  124.  (8)  4  R.  R.  395  ^7  T.  B.  125). 

(3)  39  R.  R.  566  (5  B.  &  Ad.  584).  (9)  7  Ad.  &  El.  610. 

(4)  Willes,  496.  (10)  41  B.  R.  364  (2  Ad.  &  EL  IT). 

(5)  2  Wins.  Saund.  352  d,  e  (6th  ed.).  (11)  14  R.  R.  804  (3  Camp.  447). 

(6)  1  Wms.  Saund.  320  e. 
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whole  land  was  contemplated.    On  the  most  literal  construction,  it       dob  d. 
might  have  been  taken  piece  by  piece  at  short  intervals  of  time :       ^bdnbr 
there  is  no  substantial  reason,  therefore,  why  the  whole  should  not     Kennabd. 
be  taken  at  once.     Cooke  v.  Fan*ani(i),  though  not  exactly  in 
point,  shows  that  a  power  of  this  kind  must  take  effect  unless  some 
clear  restriction  appear  by  the  instrument  on  which  it  depends : 
and  that  the  use  of  such  words  as  *'  any  part,"  instead  of  ''  the 
whole  or  any  part,"  does  not  imply  a  restriction. 

(Lord  Denman,  Gh.  J. :  On  the  mere  construction  of  the  words, 
the  point  is  too  clear  for  argument.  The  right  to  take  every  part 
results  from  the  reservation  of  right  to  take  any  part.  The  question 
must  turn  upon  the  sense  of  the  whole  stipulation.) 

Secondly,  the  reservation  of  power  to  resume  operates  as  a  con-  [  254  ] 
dition.  The  use  of  the  word  "  covenant "  does  not  prevent  this : 
Com.  Dig.  Condition  (A  2).  In  Doe  d.  Willson  v.  Phillips  {2)  the 
agreement  contained  a  clause  of  the  same  nature  as  this  ;  and  the 
Court  of  Common  Pleas  held  that  a  covenant  only  was  created :  but 
Best,  Ch.  J.  said :  '*  I  am  inclined  to  consider  the  stipulation  a 
covenant,  rather  than  a  condition,"  ''  because  the  lessor,  if  he  had 
intended  it  to  be  a  condition,  might  have  inserted  an  express  clause 
of  re-entry."  A  clause  having  that  effect  is  introduced  here.  He 
observed :  "  The  agreement  contains  an  absolute  demise  for  twenty- 
one  years,  and  this  can  only  be  defeated  by  terms  as  strong  and 
express  as  those  by  which  it  is  created ;  but  what  are  the  terms 
here  ?  "  ''  There  is  not  a  single  syllable  in  the  agreement  to  create 
a  condition,  because  a  condition  defeats  that  which  has  been  before 
granted,  and  there  are  no  words  here  to  vest  in  the  lessor  of  the 
plaintiff  a  right  of  entry."  And  he  cited  4  Cruise's  Dig.  858  (4th  ed.), 
tit.  82,  c.  26,  s.  8,  where  Littleton,  B.  8,  c.  5,  s.  881,  is  referred  to. 
In  the  present  lease  the  stipulation  that  the  tenant  shall  surrender 
and  the  lessor  take  possession  is  equivalent  to  a  power  of  re-entry : 
the  case,  therefore,  is  an  authority  for  the  defendant. 

Thirdly  :  The  intention  of  the  proviso  clearly  was  that  the  land- 
lord should  be  able  to  resume  possession  in  three  months  after 
notice.  But  that  would  be  defeated  if  the  notice  could  not  operate 
till  the  landlord  had  tendered  the  requisite  sum  for  compensation. 
The  value  of  the  improvements  did  not  lie  within  his  knowledge ; 
*the  evidence  was  in  the  tenant's  hands ;  and  the  interval  between      [  *256  ] 

(1)  7  Taunt.  122.  (2)  27  E.  K.  639  (2  Bing.  13). 
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DoK  d.       notice  and  possession  might  be  protracted  at  his  pleasure,  if  the 
„.  ri^ht  of  entry  depended  on  his  furnishing  the  accounts.     But  in  fact 

kbsnabd.  jjq  evidence  of  improvement  was  opened  at  the  trial.  If  the  land- 
lord was  not  bound  to  pay  or  tender  compensation  before  taking  the 
land,  it  will  scarcely  be  contended  that,  in  point  of  form,  he  was 
bound  to  state  on  the  notice  his  readiness  to  pay  what  might  be 
found  due.     *     *   '  * 

[  266  J  As  to  the  last  point:  it  may  be  that  the  lessor  of  the  plaintiff  had 

a  right  to  continue  on  the  premises  till  November  6th.  Bat  the 
question  is,  whether  he  had  any  right  at  the  time  of  serving  the 
declaration.  Otherwise  any  person  who  ever  had  title  to  lands 
might,  though  entitled  no  longer,  recover  in  ejectment  by  laying  one 
demise  at  a  time  when  the  right  still  subsisted.  The  plaintiff  in 
ejectment  may  in  some  cases  recover  damages,  though  not  the  term; 
but  that  is  where  the  title  of  the  lessor  of  the  plaintiff  has  expired 
pending  the  action,  not  where  he  has  commenced  it  after  determina- 
tion of  the  title.     ♦     *     * 

Cur.  adv.  vult. 

[  268  ]       Lord  Denman,  Ch.  J.,  in  this  Term  (June  2nd),  delivered  the  judg- 
ment of  the  Court  : 

The  first  question  in  this  case  is,  whether  the  defendant  was 
entitled  under  the  lease  to  require  possession  of  the  whole  of  the 
premises  after  three  months'  notice,  or  of  part  only.  The  proviso 
is,  in  substance  :  In  case  the  lessor  shall,  at  any  time,  or  from  time 
to  time,  during  the  continuance  thereof,  be  minded  to  and  desiroos 
of  having  any  part  of  the  said  piece  or  parcel  of  land  and  premises, 
hereby  demised,  delivered  up  to  him,  and  give  three  months*  notice 
in  writing,  the  lessee  covenants  to  give  up,  and  that  the  lessor  shall 
and  may  take,  peaceable  and  quiet  possession,  paying  a  reasonable 
[  ^269  ]  and  fair  compensation  in  respect  of  the  *moneys  which  may  have 
been  laid  out  by  the  lessee  in  improving  the  condition  of  the  land 
given  up. 

On  the  argument  we  expressed  our  opinion  that  the  lessor  was 
entitled,  under  this  proviso,  to  require  possession  of  the  whole. 

We  further  think  that  the  proviso  does  not  operate  by  way  of 
covenant  merely  ;  for  it  expressly  gives  the  lessor  the  power  to  take 
possession. 

With  respect  to  the  paying  compensation,  we  are  of  opinion  that, 
although  the  notice  of  the  lessor  used  the  words  in  respect  of  '*  any 
repairs  which  may  have  been  done  by  you,"  instead  of  "  in  respect 
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of  moneys  which  may  have  been  laid  out  by  you  in  improvements,"       Dosd. 
yet  it  suflBciently  contained  an  oflfer  to  pay  compensation  within  the       ^^^^^^ 
meaning  of  the  lease ;  and  that  it  lay  on  the  lessee  to  make  his  claim     kennard. 
within  the  three  months.     Such  notice  ought  not  to  be  construed 
strictly,  as  an  averment  of  readiness  and  willingness  to  pay  might  be 
construed  in  a  declaration  if  an  action  had  been  brought  on  the 
covenant  to  yield  up  ;  and  it  seems  impossible  that  the  lessee  could 
have  been  misled  by  it. 

It  was  further  said  that  the  lessor  had  taken  possession  before  the 
expiration  of  the  three  months.  If  he  did  so,  such  act  on  his  part 
may  have  entitled  the  lessee  to  bring  an  action  of  trespass,  or  per- 
haps to  sustain  an  action  of  ejectment  forthwith,  but  cannot  in  our 
judgment  entitle  him  to  bring  such  action  of  ejectment  long  after 
the  three  months  have  expired,  and  his  interest  has  been  put  an 
end  to. 

Under  these  circumstances  we  are  of  opinion  that  the  rule  to 
enter  a  verdict  for  the  defendant  must  be  made  absolute. 

^  Ride  absolute. 


HADDEICK  V.  HESLOP  and  RAINE(l).  i847. 

(12  Q.  B.  267—277 ;  S.  C.  17  L.  J.  Q.  B.  313 ;  12  Jur.  600.)  ^^' 

Case  for  maliciously,  and  without  probable  cause,  indicting  plaintiff  for         [  ^^^  3 
perjury.    Averment :  that  plaintiff  was  tried  and  acquitted,  and  judgment 
given  that  he  should  depart  without  day,  as  by  the  record  appeared.    Plea : 
Not  guilty. 

The  evidence  on  which  perjury  was  assigned  was  given  against  defendant 
in  an  action  in  which  he  was  defendant,  and  in  which  the  evidence  for  him 
contradicted  that  of  the  then  plaintiff.  Defendant,  on  being  told  of  the  now 
plaintiff's  evidence,  said  he  would  indict  him  for  perjury.  Defendant's 
informant  said  he  thought  there  was  no  ground  for  such  indictment ;  but 
defendant  replied  that  he  should  move  for  a  new  trial  (in  the  then  action), 
and  the  indictment  would  stop  the  mouths  of  the  now  plaintiff  and  the 
opposite  party  for  a  time.     Held : 

1.  That  the  jury  were  properly  asked  whether  the  defendant  believed 
there  was  reasonable  and  probable  cause  for  the  prosecution :  and,  they 
having  found  that  he  did  not,  that  the  Judge  was  right  in  ruling  that  there 
was  no  such  cause. 

2.  That  the  jury  were  rightly  told  that,  if,  upon  the  above  evidence,  they 
believed  that  the  defendant  acted  from  an  improper  motive,  they  might 
infer  malice. 

3.  That  the  acquittal  was  admitted  on  the  record. 

Case  for  maliciously  and  without  reasonable  and  probable  cause 

indicting  the  plaintiff  for  perjury.    Averment  that  the  plaintiff  was 

(1)  See  S.  C.  in  error  sub  nom.  (cited  Johnson  v.  Emersan  (1871)  L.  R. 
Heslop  V.  Chapman  (1853)  23  L.  J.  6  Ex.  329,  351,  40  L.  J.  Ex.  201).— 
Q.  B.  49,  18  Jut.  348,  2  C.  L.  E,  139      A.  C. 
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Haddbick     tried  and  acquitted,  and  judgment  given  that  he  should  depart 
Hbslop.      without  day,  as  by  the  record  appeared,  &c. 

Plea,  by  Heslop :  Not  guilty.    Issue  thereon. 
[  268  ]  Baine  suffered  judgment  by  default. 

A  venire  was  awarded  to  try  the  issue  as  to  Heslop,  and  assess 
damages  as  to  Baine. 

On  the  trial,  before  Wightman,  J.,  at  the  Durham  Bummer 
Assizes,  1847,  it  appeared  that  the  evidence  on  which  perjunr 
was  assigned,  in  the  prosecution  mentioned  in  the  present  declara- 
tion, was  given  on  the  trial  (July,  1845)  of  a  cause  in  which  one 
Hinde  was  plaintiff,  and  Raine  and  Heslop  were  defendants,  and 
Hinde  sued  the  defendants  for  the  price  of  certain  barley.  The 
pleas  were:  1.  Nimqaam  indebitatus^  on  which  nothing  material  to 
the  present  question  arose ;  2.  That  Hinde  had  sold  the  barley  by 
means  of  a  fraudulent  representation  as  to  its  quality.  Contra- 
dictory evidence  was  given  for  the  plaintiff  and  defendants 
respectively  on  this  last  point ;  the  present  plaintiff  Haddrick  was 
a  witness  for  the  plaintiff  Hinde;  and  the  perjury  was  assigned 
upon  his  evidence  on  this  point.  Gbesswell,  J.,  who  tried  that 
cause,  left  the  question  to  the  jury  on  the  conflicting  evidence, 
stating  that  there  was  gross  perjury  on  one  side  or  the  other.  The 
jury  found  for  the  plaintiff  Hinde  on  both  issues.  The  defendants 
thereupon  indicted  the  now  plaintiff,  Haddrick,  for  perjury ;  and 
the  present  action  was  for  that  indictment. 

Baine,  who  had  suffered  judgment  by  default,  was  called  for  the 
plaintiff,  and  his  evidence,  after  argument,  was  admitted.  No 
evidence  was  given  of  the  acquittal  alleged  in  this  declaration : 
but  the  learned  Judge  held,  on  the  objection  being  taken,  that 
the  pleadings  admitted  it.  It  was  shown,  on  the  part  of  the 
[  *269  ]  plaintiff,  that  the  now  defendant  Heslop  received  the  ^account  of 
Haddrick's  evidence  from  another  party,  and  then  stated  that  he 
would  indict  Haddrick  for  perjury ;  and  that  his  informant  there- 
upon expressed  an  opinion  that  there  was  no  ground  for  such 
indictment ;  on  which  Heslop  said  that,  even  if  there  were  not 
sufficient  grounds  for  the  indictment,  it  would  tie  up  the  mouths 
of  Hinde  and  Haddrick  i  for  a  time,  and  that  he  would  move  for  a 
new  trial.  No  witnesses  were  called  for  the  defence.  The  learned 
Judge  asked  the  jury  whether  Heslop  believed  that  there  was 
reasonable  ground  for  indicting,  and  whether  he  had  indicted  from 
malice.  The  jury  answered  that  Heslop  did  not  so  believe  ;  and,  as 
to  the  malice,  they  said  that  they  thought  that  the  word  *'  malice** 
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vas  strong,  but  that  they  thought  the  defendant  had  indicted  from     Haddbtck 
an  improper  motive.     The  learned  Judge  then  decided  that  the      hbslop. 
indietment  was  without  reasonable  or  probable  cause,  and  told  the 
jury  that  they  might  infer  malice  from   the  improper  motive. 
Verdict  for  the  plaintiff. 
In  Michaelmas  Term  (November  5th),  1847, 

BUs9  moved  for  a  new  trial,  on  the  grounds  of  misdirec- 
tion and  of  the  improper  admission  of  evidence,  and  upon 
affidavits: 

First:  the  question  of  the  defendant's  belief  ought  not  to  have 
been  left  to  the  jury.  It  is  for  the  Judge  to  decide  whether  there 
was  reasonable  and  probable  cause.  It  is  true  that  he  may,  in 
order  to  decide  this,  obtain  the  opinion  of  the  jury  upon  facts  which, 
when  foand,  he  himself  is  to  act  upon  in  deciding  as  to  the  reason- 
abienesB  and  probability.  But  belief  is  not  such  a  fact:  it  is 
material  as  to  the  malice,  but  there  may  *well  exist  reasonable  and  [  *270  ] 
probable  cause  constituted  by  facts  from  which  the  defendant  has 
wrongly  drawn  an  inference  of  want  of  cause.  It  is  otherwise 
where  the  belief  becomes  material  as  an  ingredient  in  the  question 
of  maLa  fides  :  that  was  the  case  in  Ravenga  v.  Mackintoah  (i),  where 
the  defendant  rested  his  defence  upon  the  ground  that  he  had  acted 
^^mafide  on  a  legal  opinion,  and  the  jury  found  that  he  had  not  so 
acted.  Nothing  should  be  left  to  the  jury  but  "  the  truth  of  the 
bets  proved,  and  the  justice  of  the  inferences  to  be  drawn  from 
<xieh  facts ; "  and  it  is  only  as  affecting  those  questions  that  the 
belief  of  the  party  is  material :  Panton  v.  Williams  (2). 

(WioHTXAM,  J.:  Suppose  I  had  left  to  the  jury  whether  they 
believed  the  witnesses  for  the  plaintiff  or  those  for  the  defendant, 
and  they  had  answered  that  they  believed  the  former  and  not  the 
LiUer :  shoold  I  not  then  have  been  bound  to  tell  them  that  there 
was  no  probable  cause  ?) 

Yes,  if  the  qnestion  had  been  as  to  the  truth  of  the  alleged  facts  : 
but  that  was  not  so  here ;  no  witnesses  were  called  for  the  defen- 
dant ;  and  the  qnestion  left  was,  not  whether  the  facts  supposed  to 
ioeulpate  the  plaintiff  were  true,  but  whether  the  defendant  believed 
than  to  be  so.  Here,  as  there  were  witnesses  on  both  sides  on  the 
original  trial,  and  perjury  was  undoubtedly  committed  on  one  side 

1}  26  B.  R.  521  (2  B.  ft  0.  693).  (2)  57  B.  B.  631  (2  Q.  B.  169,  194). 
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Haddbiok  or  the  other,  there  was  probable  cause  for  indicting,  whatever 
Hbslop.  opinion  the  present  defendant  formed.  In  Davis  v.  Hardy  (i),  it 
was  held  that,  where  a  witness  was  not  impeached,  a  Judge  might 
act  upon  his  testimony,  and  direct  the  jury  that  there  was  reason- 
[  *27i  ]  able  and  probable  cause,  without  leaving  the  fact  *to  them.  In 
Musgrove  v,  Newell  (2),  the  Court  of  Exchequer  appear  to  have 
been  of  opinion  that,  where  reasonable  and  probable  cause  once 
existed,  subsequent  facts  tending  to  remove  the  defendant's  belief 
in  such  cause  did  not  negative  the  probable  cause,  though  they 
might  be  important  as  to  the  question  of  malice. 

(Lord  Denman,  Ch.  J. :  I  never  could  understand  why  the  Court 
of  Exchequer  thought  my  ruling  in  that  case  wrong.) 

[  272  ]  *  *  The  strongest  case  in  favour  of  the  learned  Judge's  direc- 
tion appears  to  be  Broad  v.  Ham  (a) ;  but  there  the  absence  of 
belief  on  the  part  of  the  defendant  was  considered  to  furnish  some 
evidence  that  the  facts  themselves  were  not  enough  to  suggest  the 
probability  to  the  mind  of  a  reasonable  man.  That  is  different 
from  treating  the  absence  of  belief  as  a  direct  negative  of  the  prob- 
ability arising  from  undisputed  facts.  Turner  v.  Ambler  {4,)  must 
be  explained  in  the  same  way.  The  intrinsic  probability  is  one 
thing ;  the  belief,  as  resulting  from  the  constitution  of  a  particular 
mind,  is  another. 

(Lord  Denman,  Ch.  J. :  Suppose  the  disbelief  to  arise  from  know- 
ledge of  the  facts.) 

It  then  becomes  material  as  evidence  of  the  facts,  as  was  laid  down 
in  Panton  v.  Williams  (5). 

Next :  the  jury  were  misdirected  as  to  malice.  The  mere  fact 
that  the  defendant  had  an  indirect  motive,  however  improper,  in 
instituting  the  prosecution  does  not  show  malice.  The  malice 
required  in  this  action  is  express  malice  in  fact,  not  mere  malice  in 
law.  In  the  judgment  of  Lords  Mansfield  and  Loughborough,  in 
Johnstone  v.  Sutton  (6),  it  is  said  (7)  :  "  From  the  want  of  probable 

(1)  30  R.  R.  306  (6  B.  &  C.  225).  510),  reversing  the  judgment  of  th« 

(2)  46  R.  R.  503  (1  M.  &  W.  582  ;  Court  of  Exchequer  in  SuUoh  v.  JuAi.- 
S.  a  Tyr.  &  G.  957).  stotie,  1  R.  R.  257  (1  T.  R.  493).  Judg- 

(3)  50  R.  R.  843  (5  Bing.  N.  C.  722).  ment  of  Ex.   Ch.  aflSnned  on  error, 

(4)  74  R.  R.  278,  283  (10  Q.  B.  252,  in  Dom.  Proc.,  1  R.  R.  297  (I  T.  K. 
259).  784) ;  S.C.I  Br.  P.  C.  76  (2iid  ed-), 

(5)  57  R.  R.  631  (2  a  B.  194).  (7)  1  T.  R.  545. 

(6)  In  Ex.  Ch.  1  R.  R.  269  (1  T.  R. 
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caase,  malice  may  be,  and  most  commonly  is,  implied.     The  know-    Haddriok 
ledge  of  the  defendant  is  also  implied."     The  jury  ought  therefore      heslop. 
to  have  been  told  *that  the  indirect  motive  was  quite  consistent       [  ^^73  ] 
with  absence  of  malice,  unless  the  defendant  knew  (not  simply 
lielieved)  that  there  was  no  probable  cause,  or  unless  there  were 
some  evidence  of  express  malice  towards  the  plaintiff. 

Next,  the  fact  of  the  acquittal,  which  is  alleged  in  the  declaration, 
should  have  been  proved.     ♦     *     * 

Next,  the  witness  Baine  was  not  competent.     (On  this  point,        [274] 
Bliss  referred  to  WorraU  v.  Jones  (i)  and  Pipe  v.  Steele  (2).) 

(He  also  discussed  the  affidavits.) 

Lord  Dekman,  Ch.  J. : 

It  would  be  quite  outrageous  if,  where  a  party  is  proved  to  believe 

that  a  charge  is  unfounded,  it  were  to  be  held  that  he  could  have 

reasonable  and    probable  cause.      Beference  has  been  made  to 

Tumtr  V.  Amhler  (8),  where  there  was  an  allusion  to  a  decision  of 

3)y  brother  Maulb,  upheld  afterwards  in  the  Common  Pleas  (4),  to 

the  effect  that  reasonable  and  probable  cause  cannot  exist  without 

belief.    There  may  possibly  be  some  difficulty  in  distinguishing  the 

case  last  mentioned  from  some  others :  but  I  think  that  belief  is 

usential  to  the  existence  of  reasonable  and  probable  cause :  I  do 

cot  mean  abstract  belief,  but  a  belief  upon  which  a  party  acts. 

Where  there  is  no  such  belief,  to  hold  that  the  party  had  reasonable 

and  probable  cause  would  be  destructive  of  common  sense.     Proof 

of  *the  absence  of  belief  is  almost  always  involved  in  the  proof  of      [  *275  ] 

calice.     In  Turner  v.  Ambler  (a)  there  was  no  point  directly  made 

at  the  trial  as  to  want  of  belief :  the  only  question  was  whether  the 

iactfi  of  themselves  bore  out  the  probability  and  reasonableness. 

Bat,  where  a  plaintiff  takes  upon  himself  to  prove  that,  assuming 

*>he  facts  to  be  as  the  defendant  contends,  still  the  defendant  did 

if*i  believe  them,  we  ought  not  to  entertain  any  doubt  that  it  is 

irr^per  to  leave  the  question  of  belief  as  a  fact  to  the  jury.     It  is 

r.o;  absolutely  necessary  that  this  belief  should  be  the  motive  on 

vbich  he  acted :  he  may  act  from  malice,  and  yet,  if  there  was 

rdawnable  and  probable  cause  in  which  he  believed,  the  case  against 

!  .m  mast  fail.    As  to  the  acquittal  not  being  proved,  the  Court  of 

J    7  Bing.  395.  Broad  v.  Ham,  60  R.  R.  843  (5  Bing. 

i.  -i  Ct  B.  733.  N.  C.  722).     By  the  report  of  S,  C.  in 

:>  10  Q.  B.  252,  278.  8  Scott,  40,  the  cause  appears  to  hav 

'  4 1  The  case  alluded  to  is  perhaps  been  tried  hef ore  Maule,  B. 

a.R. — VOL.  i*xxvi.  19 
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Haddbxok  Exchequer  has  decided  (i)  that  the  plea  of  Not  guilty  does  not  pat 
HB8L0P.  ^^^^  i^  issue.  On  these  points  no  rule  will  be  granted.  But  a  rale 
should  be  granted  on  the  admission  of  the  evidence,  and  on  the 
affidavits:  there  may  also  be  a  question  whether  the  jury  were 
warranted  in  coming  to  the  conclusion  that  the  defendant  did  not 
believe  that  there  was  reasonable  and  probable  cause. 

Coleridge,  J. : 

I  have  little  to  add.  It  is  clearly  settled  (and  I  do  not  regret  it) 
that  the  question  of  reasonable  and  probable  cause  is  for  the  Judge. 
I  always  understood  this  question  to  be,  whether  there  was  reason- 
able and  probable  cause  for  the  particular  prosecution  ;  and,  if  so, 
there  must  be  some  preliminary  facts  in  question  :  the  Judge  must 
say  to  the  jury,  "  I  tell  you,  if  you  think  so  and  so,  there  is  a  want 
I  *276  ]  of  reasonable  and  probable  cause."  Here  it  is  sufficient  that  *ibe 
prosecutor  did  not  believe  in  such  cause,  and  instituted  the  prose- 
cution from  the  corrupt  motive  of  suppressing  evidence.  It  was, 
therefore,  right  to  ask  the  jury  whether  he  did  believe  that  there 
was  probable  cause  for  indicting,  and  whether  he  instituted  the 
prosecution  from  such  a  motive.  As  to  the  malice,  I  think  the 
Judge  did  enough.  The  jury  said  that  malice,  in  its  ordinary 
sense,  was  a  grave  charge  ;  the  Judge  then  properly  told  them  that, 
if  the  defendant  had  acted  from  an  improper  motive,  they  might 
infer  malice. 

WlOHTMAN,  J. : 

As  to  the  question  of  reasonable  and  probable  cause,  the  whole 

case  showed  that  Heslop  was  not  personally  cognizant  of  the  facts 

which  were  in  question  on  the  original  trial:  he  seems  to  have 

acted  on  the  relation  of  others.    The  question  is,  whether  he  acted 

on  what  he  thought  probable.    He  is  told  that  there  is  no  ground 

for  the  indictment :  instead  of  answering  that  he  is  satisfied  thai 

there  is,  he  says  the  indictment  will   stop  the  months  of  hij 

adversaries.     Surely  that  is  evidence  on  which  a  jury  might  coin< 

to  the  conclusion  that  there  was,  in  his  belief,  no  probable  cause' 

It  is  said  that  the  question,  whether  the  supposed  cause  reall] 

actuated  the  defendant,  goes  only  to  the  malice :  but  I  should  sal 

that,  if  it  goes  to  the  malice,  it  goes  a  fortiori  to  the  probable  cause 

As  to  the  acquittal,  I  should  have  felt  no  doubt,  even  in  the  absend 

of  an  express  decision,  that  it  is  not  put  in  issue  by  the  plea  of  No 

guilty. 

(1)  Watkin$  V.  Lee,  52  B.  B.  721  (d  M.  &  W.  270). 
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I  think  the  case  was  properly  left  to  the  jury.  The  defendant  Hbslop. 
made  the  charge  upon  information  *given  to  him :  it  was  left  to  the  [  •277  J 
JQry  whether  he  believed  that  information :  and  they  found  that  he 
did  not.  It  would  be  monstrous  to  say  he  had  reasonable  and 
probable  cause.  As  to  the  acquittal,  whenever  an  essential  fact  is 
iotroduced  in  the  declaration,  and  not  traversed  in  the  plea,  it  is 
admitted. 

Rule  refused  as  to  misdirection  (l). 

Afterwards,  in  the  same  Term  (November  18th),  a  rule  nisi  was 
granted  on  the  other  points  (1). 


GEACE  HUMBLE  v.   HUNTER  (a).  i848. 

(12  a  B.  310-317;  8.  C.  17  L.  J.  Q.  B.  350;  12  Jur.  1021.)  May^, 

In  assumpsit  on  a  charter-party  executed,  not  by  plaintiff,  but  by  a         [  310  ] 
third  person  who,  in  the  contract,  described  himself  as  ''owner*'  of  the 
ship : 

Held,   that  evidence  was  not  admissible  to  show  that    such    person 
contracted  merely  as  the  plaintiff's  agent. 

Assumpsit,  on  a  charter-party,  for  freight,  demurrage  &c.  The 
deelaration  stated  the  instrument  as  ''a  certain  charter-party  of 
&fi«ightment  then  made  between  the  plaintiff,  then  and  still  being 
the  owner  of  the  good  ship  or  vessel  called  Ann^''  and  the  defendant. 
Pleas :  Non  assumpsit ;  and  others  which  it  is  unnecessary  to  state. 

On  the  trial,  before  Wightman,  J.,  at  the  Durham  Summer 
.\£6ize8,  1847,  the  charter-party  was  put  in,  signed,  not  by  the 
fjaintiff,  but  by  her  son :  and  the  words  of  agreement  were  :  ''  It  is  " 
"mutually  agreed  between  C.  J.  Humble,  Esq.*'  (the  son),  ''  owner 
cf  the  good  ship  or  vessel  called  the  Ann,'^  **  and  Jameson  Hunter," 
tie  defendant.  Humble  the  son  was  called  as  a  witness  on  behalf 
of  the  plaintiff,  to  prove  that  she  was  the  real  owner  of  the  vessel, 
aod  that  he  had  signed  the  charter-party  as  her  agent,  and  not  as 
principal.  This  line  of  examination  was  objected  to  on  the  ground 
Uiat  a  person  who  has  signed  a  contract  expressly  as  principal 
<^nnot  be  admitted  to  prove,  in  contradiction  to  the  written  instru- 
^%ot,  that  he  was  merely  an  agent.    The  evidence  was  received, 

1 '  The  question  was  as  to  the  com-      rule  on  May  Slst,  1848. — A.  C. 
r«4e&cT  of  the  witness  Baine.     Cause  (2)  See  British  Waggon  Co.  v.   Lea 

«u  ahown    on    the   11th  February,      (1880)  5  Q.  B.  D.  149,  152,  49  L.  J. 
•M>j,  and  the  OoiTRT  after  oonsidera-      Q.  B.  321.— A.  0. 
^€1  gare  judgment  discharging  the 

19—2 


292  1848.     Q.  B.     12  Q.  B.  810—312.  [r.r. 

Humble      and  a  verdict  found  for  the  plaintiff.      Watsan,  in   Michaelmas 
HuNTBR.      Term,  1847,  moved  for  a  new  trial  on  account  of  the  reception  of 

this  evidence,  and  on  other  grounds.     The  Court  granted  a  rule 

wm,  on  this  point  only. 
[  811  ]  In  last  Easter  vacation  (i),  and  on  this  day, 

Knoivles  and  F,  Robinson  showed  cause : 

''It  is  the  constant  course  to  show  by  parol  evidence,  whether  a 
contracting  party  is  agent  or  principal :  "  per  Park,  J.  in  Wil^n  v. 
Hart  (2).  There  the  bought  note  named  Beed  as  the  purchaser,  bat 
it  was  held  allowable  to  prove  that  the  defendant  was  so  in  reality. 
A  party  meaning  to  act  as  agent  may  bind  himself  in  such  form 
that  he  cannot  be  treated  otherwise  than  as  principal :  Appl^ton  v. 
Binka  (3),  where  the  agent  had  bound  himself,  his  heirs  and  assigns, 
under  seal :  and  it  also  results  from  the  authorities,  that  an  agent 
who  has  made  a  written  contract  in  his  own  name  cannot  adduce 
parol  evidence  for  the  purpose  of  discharging  himself  from  liability. 

(Pattbson,  J. :  That  is  the  rule  I  acted  upon  in  Magee  v.  Atkin- 
son (4) ;  and  the  law  is  so  stated  in  2  Smith  Lead.  G.  224,  Srd  ed.  (5).) 

But  this  does  not  prevent  the  principal,  for  whom  the  agent  has 
contracted,  from  suing  in  his  own  name,  and  showing  by  evidence 
that  he  is  entitled  to  do  so. 

(WiGHTMAN,  J. :  On  a  policy  of  insurance  the  action  is  brought  in 
the  name  of  the  party  who  actually  executes,  or  in  that  of  the  person 
entitled  to  the  benefit.) 

The  rule  on  the  subject  is  laid  down  in  Smith's  Mercantile  Law, 
144,  4th  ed.  (6),  where  it  is  said  that,  ''  where  a  factor  dealing  for  a 
principal,  but  concealing  that  principal,  delivers  good|p;in  his  own 
name,  the  person  contracting  with  him  has  a  right  to  consider  him 
[  •812  ]  *to  all  intents  and  purposes  the  principal,"  but  that  **  the  real 
principal  may  appear  and  bring  an  action  on  that  contract  against  the  j 
purchaser  of  the  goods."  [They  also  referred  toStory  on  Agency,  c.  16, 
s.  420 ;  Sivis  v.  Bond  (7),  Higgins  v.  Senior  (8),  Garrett  v.  Handley  v'.m, 

(1)  Cause  was  shown  on  May  16th  32  R.  R.  578  (9  B.  &  C.  78 ;  2  Sm.  L  0. 
before  Lord  Denman,  Ch.  J.,  Patteson,       11  th  ed.  404). 

Wightman  and  Erie,  JJ.  (6)  Book  I.  c.  5,  8.  5. 

(2)  7  Taunt.  295,  304.  (7)  39  R.  R.  511  (5  B.  &  Ad.  3^9, 

(3)  7  R.  R.  672  (5  East,  148).  393). 

(4)  46  R.  R.  635  (2  M.  &  W.  440).  (8)  58  R.  R,  884  (8  M.  &  W.  834 ,  Js44V, 

(5)  Note  to   Thom&on  v.  Davenport,  (9)  27  R.  R.  405  (4  B.  &  C.  664% 
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Batemanv,  Phillips  (i)j  Skinner  v.  Stocks  (2),  Cothay  v.  Fennell{z)y      Humblb 
and  The  Duke  of  Norfolk  v.  Worthy  (4).]  Humtbb. 

(Eble,  J. :  The  effect  of  recognising  the  unnamed  party  in  sach  [  8i3  ] 
8  case  might  be  that  the  vendor  might  find  himself  under  contract 
Uy  the  very  person  whom  he  wished  to  avoid.  And  in  the  case  of  a 
continuing  contract,  as,  for  instance,  to  supply  steam  engines,  the 
party  contracting  to  have  the  supply  might  find  himself  dealing 
with  a  person  incompetent  to  carry  it  on.) 

The  rale  may  perhaps  be  confined  to  contracts  not  continuing. 
.\nd  the  case  put  is  an  extreme  one,  and  within  the  class  of  those 
in  which  the  contract  is  considered  personal.     *     *     * 

WcUson  and  Pashley,  contra  (5) :  [  8U  ] 

The  rule  that  undisclosed  principals  in  contracts  may  sue  and 
be  sued  is  subject  to  the  paramount  rule  of  evidence  that  parol 
testimony  is  not  admissible  to  vary  a  written  contract.  In  Higgins 
V.  Senior  (6),  where  it  appeared  upon  the  written  contract  that  the 
defendant  was  principal,  he  was  not  allowed  to  discharge  himself 
^j  showing  that  he  was  merely  agent,  and  that  the  plaintiff  knew 
him  to  be  so.  A  passage  from  the  judgment  in  that  case  has  been 
relied  on  to  show  that  it  may  be  proved  that  either  of  the  parties 
to  a  written  contract  was  agent  only,  so  as  to  give  the  benefit  of  the 
contract  to  his  unnamed  principal.  But  this  can  only  be  where  the 
di^nt  is  not,  in  terms,  described  as  principal.  Here  the  agent  is 
described  as  "  owner  "  of  the  ship,  that  is  as  principal ;  and  the 
terms  of  the  instrument  are  contradicted  by  evidence  that  any  other 
I-erson  is  the  owner.  Bi^kerton  *v.  Burrell  (7)  is  exactly  in  point ;  [  *816  ] 
there  the  contract  was  signed  "  J.  Bickbrton,  for  C.  Richardson  ;  " 
aod  Bickerton,  having  expressly  signed  as  agent,  was  not  allowed 
^  take  the  benefit  of  the  contract  by  showing  that  he  was  really 
the  principal. 

(LoBZ>  Dekmah,  Ch.  J.  referred  to  Lucas  v.  De  la  Cour  (8).) 

la  GrattB   v.  Boston  Marine   Insurance   Company  (0),  where  the 
plaintiff,  in  his  own  name  singly,  caused  himself  to  be  ''  assured  " 

(i;  38  B.  B.  554  (15  East,  272).  (6)  38  R.  R.  884  (8  M.  &  W.  834). 

.2)  23  B.  B.  337  (4  B.  &  Aid.  437).  (7)  5  M.  &  S.  383. 

,3;  34  B.  B«  541  (10  B.  &  a  671).  (8)  14  R.  R.  426  (1  M.  &  S.  249). 

H    10  B.  B.  739  (1  Camp.  337).  (9)  2  Cranch,  Rep.  419. 
i)  lUT29th. 
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HuMBLB  on  "  property  on  board  the  ship  Northern  Liberties,'*  as  property 
HuHTBB.  niay  appear,  the  Supreme  Court  of  the  United  States  held  that  the 
policy  covered  his  own  interest  only,  and  not  that  of  another  alao 
who  was  jointly  interested  with  him.  So,  "  where  one  signed  a 
premium  note  in  his  own  name,  parol  evidence  was  held  inadmis- 
sible to  show  that  he  signed  it  as  the  agent  of  another,  on  whoee 
property  he  had  caused  insurance  to  be  effected  by  the  plaintiff,  at 
the  owner's  request : "  Greenleaf  on  the  Law  of  Evidence,  part  2, 
chap.  15,  sect.  281,  p.  320  (Boston,  U.  S.  1842). 

Lord  Denman,  Gh.  J. : 

We  were  rather  inclined  at  first  to  think  that  this  case  came 
within  the  doctrine  that  a  principal  may  come  in  and  take  the 
benefit  of  a  contract  made  by  his  agent.  But  that  doctrine  cannot 
be  applied  where  the  agent  contracts  as  principal ;  and  he  has 
done  so  here  by  describing  himself  as  "  owner  "  of  the  ship.  The 
language  of  Lord  Ellenborough  in  Lucas  v.  De  la  Cour  (i),  "  if  one 
partner  makes  a  contract  in  his  individual  capacity,  and  the  other 
partners  are  willing  to  take  the  benefit  of  it,  they  must  be  content 
to  do  so  according  to  the  mode  in  which  the  contract  was  made,"  is 
very  apposite  to  the  present  case. 

[  816  ]       Patteson,  J. : 

The  question  in  this  case  turns  on  the  form  of  the  contract.  If 
the  contract  had  been  made  in  the  son's  name  merely,  without 
more,  it  might  have  been  shown  that  he  was  agent  only,  and  that 
the  plaintiff  was  the  principal.  But,  as  the  document  itself  repre- 
sents that  the  son  contracted  as  ''owner,"  Lticas  v.  De  la  Cour  (i) 
applies.  There  the  partner  who  made  the  contract  represented 
that  the  property  which  was  the  subject  of  it  belonged  to  him  alone. 
The  plaintiff  here  must  be  taken  to  have  allowed  her  son  to  contract 
in  this  form,  and  must  be  bound  by  his  act.  In  Robson  v.  Dntm- 
mond  (2),  where  Sharpe,  a  coach)naker,  with  whom  Bobsou  was  a 
dormant  partner,  had  agreed  to  furnish  the  defendant  with  a 
carriage  for  five  years,  at  a  certain  yearly  sum,  and  had  retired 
from  the  business,  and  assigned  all  his  interest  in  it  to  C.  before 
the  end  of  the  first  three  years,  it  was  held  that  an  action  coald  not 
be  maintained  by  the  two  partners  against  the  defendant,  who 
returned  the  carriage,  and  refused  to  make  the  last  two  yearly 
payments.     In  this  case  I  was  at  first  in  the  plaintiff's  favour  on 

(1)  14  E.  R.  426  (1  M.  &  S.  249).  (2)  36  B.  E.  669  (2  B.  A  Ad.  303), 
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account  of  the  general  principle  referred  to  by  my  Lord ;  but  the      Humblv 
form  of  the  contract  takes  the  case  out  of  that  principle.  Huntsb. 

WlOHTMAN,  J.  (1) : 

I  thought  at  the  trial  that  this  case  was  governed  by  Skinner  v. 
Stocks  (2).  But  neither  in  that  nor  in  any  case  of  the  kind  did  the 
contracting  party  give  himself  any  special  description,  or  make  any 
assertion  of  title  to  the  subject-matter  of  the  contract.  *Here  the  [  *3i7  ] 
plaintiff  describes  himself  expressly  as  ''owner"  of  the  subject- 
matter.  This  brings  the  case  within  the  principle  of  Lucas  v.  De 
la  Cour  (8)  and  the  American  authorities  cited. 

LoBD  Denman,  Gh.  J. : 

Rohson  V.  Drummond  (4),  which  my  brother  Pattbson  has  cited, 
seems  the  same,  in  principle,  with  the  present  case.  You  have  a 
right  to  the  benefit  you  contemplate  from  the  character,  credit  and 
substance  of  the  party  with  whom  you  contract. 

Ride  absolute. 


BELL  V.  VISCOUNT  INGESTEE.  isia. 

(12  Q.  B.  317—320 ;  S.  C.  19  L.  J.  Q.  B.  71.)  MayJ9. 

Under  a  plea  traversing  the  indorsement  of  a  bill  of  exchange,  evidence  [  817  ] 
that  the  alleged  indorser  wrote  his  name  on  the  bill,  and  delivered  it  to  the 
alleged  indorsee,  for  the  express  purpose  (d)  of  retiring  other  bills,  and  on 
the  express  condition  that  they  should  be  retired  forthwith,  and  that  such 
condition  has  not  been  complied  with,  is  admissible  in  support  of  a  plea 
traversing  the  indorsement. 

Assumpsit  upon  two  bills  of  exchange,  drawn  by  one  Edwards, 
the  one  for  2,000^.,  the  other  for  2,118Z.  10s.,  accepted  by  defendant, 
and  by  Edwards  indorsed  to  the  Newcastle-upon-Tyne  Joint  Stock 
Banking  Company.  Pleas  (among  others),  traversing  the  indorse- 
ments respectively. 

On  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer 
Assizes,  1847,  the  plaintiff  proved  Edwards's  handwriting  to  the 
indorsements.     The  defendant,  in  ^answer,  gave  evidence  that,  on       [  *318  ] 
the  8th  of  April,  1845,  on  which  day  the  bills  bore  date,  Edwards 
was  liable  to  the  Banking  Company  to  the  amount  of  about  4,000Z. 

())  Coleridge,  J.  having  heard  the  (4)  36  R.  R.  569  (2  B.  &  Ad.  303). 

argument  for  the  defendant  only,  gave  (d)  See  Bills  of  Exchange  Act,  1882 

no  judgment.  (45  &  46  Vict.  c.  61),  s.  21  (2)  (b).— 

(2)  23  R.  R.  337  (4  B.  &  Aid.  437).  A.  C. 

(3)  14  R.  R.  426  (1  M.  &  S.  249). 
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[B.B. 


Bbll 

V, 

Lord 
inobstbe. 


on  several  overdue  bills ;  that  Edwards  on  that  day  procured  defen- 
dant's acceptance  to  the  two  bills  in  question,  and  transmitted  them 
by  letter  to  the  Company  with  his  name  indorsed  upon  them,  for 
the  express  purpose  of  retiring  the  overdue  bills,  and  on  the  express 
condition  that  such  last  mentioned  bills  should  be  returned  to  him 
by  the  next  post ;  which  condition  had  never  been  complied  with. 
Under  these  circumstances  it  was  contended  that  the  defendant  was 
entitled  to  the  verdict  upon  the  issues  as  to  the  indorsements.  The 
learned  Judge  ruled  that  the  defence  should  have  been  specially 
pleaded,  and  was  not  admissible  in  support  of  pleas  merely  traversing 
the  indorsement.  Verdict  for  plaintiff,  with  leave  to  move  to  enter 
a  verdict  for  defendant.  Martin,  in  Michaelmas  Term  last,  obtained 
a  rule  nisi  accordingly. 


[  •sio  ] 


Knowles,  Watson  and  Unthank  now  showed  cause : 

It  may  be  conceded  that,  iia  person  indorse  a  bill  for  a  particular 
purpose,  and  the  indorsee  negotiate  it  without  consideration,  and  in 
contravention  of  such  purpose,  trover  may  be  maintained  for  the 
bill :  Ooggerley  v.  Cuthbert  (i).  But  such  circumstances  would  not 
support  a  plea  traversing  the  indorsement.  In  the  present  case  the 
condition  of  the  indorsement' has  been  broken  ;  and  the  title  to  the 
bill  is  thereby  revested  in  the  indorser ;  but  it  cannot  be  said  that 
he  did  not  indorse.  Marston  v.  Allen  (2)  and  Adavis  v.  Jones  (3)  are 
distinguishable ;  *for  in  those  cases  there  was  no  intention  to  indorse 
at  all  to  the  alleged  indorsee. 


Martin  (with  whom  was  F.  Robinson),  contra : 

The  condition  of  the  indorsement  was  a  condition  precedent; 
there  was  no  intention  to  indorse,  in  the  sense  given  to  the  word 
"  indorse  "  in  Marston  v.  AUen  (2),  Adains  v.  Jones  (3)  and  GoggerUy 
V.  Cuthbert  (i).  When  the  bills  were  sent  by  Edwards  to  the  Com- 
pany, with  his  name  on  the  back  of  them,  he,  in  effect,  said,  "  until 
you  give  back  the  old  bills,  you  are  not  to  have  any  interest  in  the 
new  bills."  The  bills  were  delivered  as  a  mere  escrow,  as  was  said 
by  Heath,  J.  in  Goggerley  v.  Cuthbert  (1).  If  Edwards  had  been 
sued  on  them  and  had  pleaded  specially,  the  plea  would  have  been 
an  argumentative  traverse  of  the  indorsement.  (He  was  then 
stopped  by  the  Coubt.) 


(1)  2  Scott's  N.  R.  170. 

(2)  68  R.  E.  785  (8  M.  &  W.  491). 


(3)  12  Ad.  A  £1.  455. 
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Lord  Dbnman,  Gh.  J. :  Ball 

r. 
I  think  it   impossible  to  distinguish  this  case  from  Maraton  v.        Lord 

Allen  (i)  and  Adwns  v.  Jones  (2).     It  is  a  singular  sort  of  escrow  ; 

for  the  bills  were  delivered  to  the  parties  who,  in  the  event  of  their 

performing  a  certain  act,  were  to  be  benefited  by  them.     But  still  I 

think  they  were  delivered  to  them  as  mere  trustees,  and  that  the 

E&me  principle  applies. 

PlTTBSON,  J. : 

I  think  this  case  is  within  the  principle  of  Maraton  v.  Allen  (i)  and 
Adams  V.  Jones  (2).  The  facts  here  are  of  a  different  character  in 
some  respects  ;  for  in  those  cases  it  was  not  intended  that  the  trans- 
feree should  ever  take  any  interest  in  the  bills.  But  I  *  think  that  [  *320  ] 
makes  no  difference ;  for  here  it  was  not  intended  that  the  transferee 
sboold  take  any  interest  until  the  old  bills  were  returned  ;  and,  until 
that  time,  it  is  the  same  thing,  in  principle,  as  if  it  had  been 
intended  that  no  interest  should  pass  at  any  time.  The  bills  were 
received  on  terms  which  were  not  satisfied;  and  there  was  no 
indorsement. 

COLBRIDOB,  J. : 

If  there  had  been  in  this  case  the  intervention  of  a  third  party  as 
&{rent  between  the  transferor  of  the  bills  and  the  transferees,  for  the 
purpose  of  handing  the  bills  over  on  performance  of  the  condition, 
(Lere  would  have  been  no  difficulty.  But,  in  principle,  it  is  the 
same  thing  ;  for,  until  the  condition  was  performed,  no  interest  was 
to  pass  to  the  transferees. 

WlGHTTIAK,  J. : 

I  have  had  great  doubt  whether  the  defence  was  admissible  under 
the  issae ;  for  this  case,  in  its  facts,  seems  to  go  farther  than  the 
cases  cited.  But,  in  principle,  I  find  it  difficult  to  distinguish  it 
from  Marstwi  v.  Allen  (i).  The  analogy  of  the  escrow  would  be 
perfect,  if  the  delivery  of  the  bills  had  been  to  an  agent.  The  prin- 
ciple  of  Marston  v.  Allen  (i)  is  that,  on  a  plea  traversing  the  indorse- 
ment of  a  bill,  its  delivery  with  intent  to  transfer  an  interest  is  put 
L'.  isBoe. 

Rule  absolute. 

(1)  58  B.  B.  785  (8  M.  &  W.  494).  (2)  12  Ad.  &  £1.  455. 
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1848.  REG.    V.    SHAW. 

^^^^'  (12  a  B.  419—429;  S.  C.  17  L.  J.  M.  C.  137  ;  12  Jur.  651.) 

[  ^^^  1  By  a  private  Inclosore  Act  (25  G«o.  11.  c.  23),  an  annual  rent  of  90/.  was 

vested  in  the  rector  of  a  parish,  to  be  issuing  and  payable  out  of  oertain 
common  fields  to  be  inclosed  by  virtue  of  the  Act,  as  weU  such  as  should  be 
allotted  to  the  rector  in  lieu  of  his  glebe  lands  lying  in  the  said  common 
fields,  as  the  lands  of  the  other  freeholders  lying  therein,  and  to  be  paid 
free  and  clear  of  and  from  all  deductions,  defalcations  or  abatements  fur  or 
in  respect  of  reprises  or  outgoings  whatsoever,  other  than  such  proportion  of 
the  tax  charged  upon  land  by  authority  of  Parliament  as  the  said  rent  of 
90/.  should  bear  to  the  yearly  value  of  the  lands  charged  with  such  rent. 
The  rent  was  to  be  in  lieu  of  all  tithes  arising  out  of  the  lands  to  be  indoeed, 
and  also  out  of  the  homesteads  and  gardens  of  the  parish,  generally :  but 
the  right  of  the  rector  to  the  other  tithes  of  the  parish  was  expressly 
reserved.  For  the  last  mentioned  tithes  the  rector  was  always  assessed  to 
the  poor  rate. 

Held,  that  the  rector  was  not  rateable  to  the  poor  in  respect  of  the  rent 
of  90/.  payable  in  lieu  of  tithes. 

On  appeal  (by  Bichard  Pratt,  farmer)  against  a  poor  rate  made 
tor  the  parish  of  Narborough,  in  the  county  of  Leicester,  the  Sesaions 
confirmed  the  rate,  subject  to  certain  amendments,  one  of  which  was, 
that  the  Bev.  Edward  Butterworth  Shaw,  the  rector  of  the  parish, 
should  be  assessed  at  the  annual  rent,  or  yearly  sum,  of  90^,  vested 
in,  and  made  payable  to,  him,  under  stat.  25  Geo.  II.  c.  28  (private), 
in  the  same  proportion  as  he  is  now  rated  in  respect  of  his  tithe, 
subject  nevertheless  to  the  opinion  of  this  Court  on  a  case,  in  sub- 
stance, as  follows. 

By  stat.  25  Geo.  II.  c.  28,  intituled  "  An  Act  for  dividing  and 
enclosing  the  common  fields  and  common  meadows  of  Narborow, 
otherwise  Narborough,  in  the  county  of  Leicester,"  after  reciting, 
amongst  other  things,  "  that  William  Woollaston,  Esq.,  was  lord  of 
the  manor  of  Narborow  aforesaid,  and  patron  of  the  advowson  of 
the  rectory  and  parish  church  of  N.  aforesaid,  and  was  also  owner 
and  proprietor  of  certain  lands  and  grounds  in  the  said  common 
fields  and  meadows  of  N.  aforesaid,  and  Thomas  Metcalfe,  clerk,  was 
[  ^420  ]       rector  of  the  parish  of  N.  aforesaid,  and  in  right  of  his  said  *church 
was  seised  of,  and  entitled  to,  certain  glebe  lands,  lying  and  being 
in  the  said  common  fields  and  common  meadows  of  N.  aforesaid,  and 
was  also  seised  or  entitled  to  other  glebe  lands  lying  and  being 
within  the  said  parish,  and  was  entitled  to  all  tithes  arising  and 
renewing  within  the  said  common  arable  fields  of  N.,  and  also  to 
other  tithes  arising  or  renewing  within  the  said  parish,  but  that  the 
said  rector  was  not  entitled  to  the  tithes  of  the  said  common  meadow:> ; 
and  that  the  rest  of  the  lands  and  grounds  lying  and  being  in  the 


VOL.  Lxxvi.]        1848.    Q.  B.    12  Q.  B.  420—421.  £99 

said  common  fields  and  common  meadows  of  N.  aforesaid  did  belong  rbo. 
to  and  were  the  property  of  certain  persons  therein  named  and  other  shaw. 
freeholders  within  the  said  manor  and  parish  of  N. :  and  also  recit- 
ing  that  the  said  William  WooUaston  and  Thomas  Metcalfe,  and  the 
owners  and  proprietors  of  lands  and  grounds  in  the  said  common 
fields  and  meadows,  were  desirous  that  the  said  common  fields  and 
meadows  might  be  divided  and  inclosed  by  the  Commissioners  in 
that  behalf  to  be  appointed,  and  that  the  several  shares  and  allot- 
ments might  be  laid  out  and  disposed  as  commodiously  as  possible 
for  the  parties  interested,  and  might  be  held  in  severalty,  for  such 
estates  and  interests  as  they  then  respectively  held  in  the  said 
common  fields  and  meadows  ;  sknd  that  the  several  lands  and  grounds, 
to  be  allotted  to  the  said  owners  or  proprietors  respectively  upon  the 
said  division  and  inclosure,  might  be  proportionably  charged  with 
the  payment  of  the  yearly  sum  of  90Z.  to  the  said  Thomas  Metcalfe 
and  his  successors,  rectors  of  N.  aforesaid,  for  ever,  in  lieu  of,  and 
in  compensation  for,  all  tithes  arising  and  renewing  within  the  said 
parish  of  N.  aforesaid,  except  as  is  thereinafter  ^mentioned :  It  [  *42i  ] 
is  enacted,  amongst  other  things,  *'  that  one  annual  rent  or  yearly 
sum  of  90Z.,  of  lawful  money  of  Great  Britain,  shall  from  and  after  the 
said  first  1st  day  of  November,  a.d.  1752,  be  vested  in,  and  the  same 
is  hereby,  from  henceforth,  vested  in  the  said  Thomas  Metcalfe,  and 
his  successors,  rectors  of  N.  aforesaid,  for  ever ;  and  the  same  annual 
rent  or  yearly  sum  of  90Z.  shall  be  issuing  and  payable  out  of,  and 
is  hereby  charged  upon,  all  and  every  the  lands  and  grounds  so 
intended  to  be  enclosed,  as  well  such  as  shall  be  allotted  to  the  said 
rector,  in  lieu  of  his  glebe  lands  lying  in  the  said  common  fields  and 
common  meadows,  as  the  lands  of  the  other  freeholders,  and  land- 
owners in  the  same  common  fields  and  common  meadows  respec- 
tively ;  and  shall  be  paid  and  contributed,  free  and  clear  of  and  from 
all  deductions,  defalcations,  or  abatements,  for  or  in  respect  of 
reprises  or  outgoings  whatsoever  (other  than  and  except  such  pro- 
portion of  the  tax  charged  upon  land  by  authority  of  Parliament,  as 
the  said  annual  rent  of  902.  shall  bear  to  the  yearly  value  of  the  lands 
80  hereby  charged  with,  or  made  liable  to,  the  payment  of  the  same 
rent,  as  aforesaid),  by  the  several  and  respective  owners  of  the  lands 
and  grounds  chargeable  therewith,  as  aforesaid,  for  the  time  being, 
for  ever,  in  and  by  such  proportions,  as  the  said  Commissioners, 
and  their  successors,  or  any  three  or  more  of  them,  shall,  in  manner 
hereinafter  mentioned,  ascertain,  direct,  or  appoint;  wherein  due 
regard  is  to  be  had  to  the  quantity  and  quality  of  the  said  respective 
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.     Reg.        new  divisions,  shares,  and  allotments,  and  so  as  the  said  proportions 
Shaw.        i^aay  be  just  and  equitable  ;  and  which  said  annual  rent  or  yearly 
sum  of  90{.  shall  be  paid  in  such  shares,  proportions,  and  contri- 
[  *422  ]      butions,  as  aforesaid,  at  or  on  "  &c.  *  (Michaelmas  and  Lady  Day), 
"  in  every  year  for  ever  ;  the  first  payment  thereof  to  begin,  and  be 
made  at  or  on  the  feast  of  Saint  Michael,  a.d.  1758."    Then  followed  a 
power  of  distress,  from  time  to  time,  in  case  of  non-payment.    And 
it  was  further  enacted, ''  that  the  said  yearly  sum  of  90/.  so  hereby 
enacted  and  directed  to  be  paid  to  the  said  T.  M.  and  his  successors  ** 
&c.,  "by  such  contributions  and  proportions,  and  in  manner  afore 
mentioned,  shall  be  in  lieu  and  satisfaction  of,  and  in  full  compen- 
sation of  and  for,  all  tithes,  both  great  and  small,  and  all  composi- 
tions and  payments  for  the  same,  arising  and  renewing  within  the 
said  fields,  so  intended  and  appointed  to  be  divided  and  inclosed,  as 
aforesaid ;  and  also  in  lieu  and  satisfaction  of,  and  in  full  compen- 
sation for  all  tithes,  dues,  and  payments,  of  what  sort,  nature,  or 
kind  soever,  due  and  payable  to  the  rector  of  N.  aforesaid,  for  the 
time  being,  from  the  inhabitants  of  the  town  of  N.  aforesaid  for  the 
time  being  for  themselves  and  their  habitations,  and  for  all  things 
titheable,  arising,  renewing,  or  happening  within,  upon,  from,  and 
out  of  their  yards,  gardens,  orchards,  and  homesteads,  situate  and 
being  in  and  about  the  town  of  N.  aforesaid,  other  than  and  except 
in  respect  of  "  certain  orchards  belonging  to  two  persons  in  the  Act 
named :  ''  and  other  than  and  except  in  respect  of  all  the  houses  in 
the  said  town  of  N.,  to  which  no  lands  or  grounds  in  the  said  common 
fields  or  meadows  do  now  belong,  or  are  now  deemed  to  belong,  and 
the  inhabitants,  for  the  time  being,  of  such  last  mentioned  houses, 
and  every  thing  titheable  to  such  last  mentioned  houses  now  belong- 
ing, or  now  deemed  to  belong,  within  the  parish  of  N.  aforesaid.*' 
And  it  was  thereby  further  enacted,  "  that  nothing  in  this  Act  con- 
tained shall  impeach,  defeat,  or  prejudice  the  right  or  title  of  the 
[  '^^s  ]       said  T.  M.,  or  his  successors  "  *&c.,  "  of,  in,  or  to  any  tithes  or  does 
arising  within  or  out  of  any  parts  of  the  parish  of  N.  aforesaid,  other 
than  such  tithes  and  dues  for  which  the  said  annual  rent  or  yearly 
sum  of  901.  hereby  vested  in  the  said  rector,  and  his  successors,  is 
hereby  enacted  and  declared  to  be  a  recompense  or  compensation, 
as   aforesaid ;    nor  of,   in,  or  to    any    marriage,   burial,   church- 
ing,  or  other  surplice  fees,  arising  within  the  said  parish  of  N. 
aforesaid." 

By  the  award  of  the  Commissioners,  made  by  virtue  and  in 
pursuance  of  the  said  recited  Act,  and  dated  the  10th  November, 
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1752,  the  Commissioners  did,  amongst  other  things,  award  that  the  Bbo. 
lands  and  grounds  in  and  by  the  said  award  severally  set  out  and  shaw 
allotted  to  the  respective  persons  therein  named,  and  the  same 
several  persons  and  the  owners  thereof  for  the  time  being  for  ever, 
for  and  in  respect  thereof,  should  be,  and  they  were  thereby, 
charged  with  the  payment  of  the  said  annual  rent  or  yearly  sum  of 
90Z.,  so  vested  in  the  said  Thomas  Metcalfe  and  his  successors,  in 
and  by  the  proportions  in  the  said  award  specified  and  particu- 
larised, amounting  together  to  the  sum  of  90Z. ;  one  of  which 
proportions  or  sums  so  specified  and  particularised  is  the  sum  of 
41.  6^.,  charged  upon  the  lands  and  grounds  allotted  to  the  said 
Thomas  Metcalfe  and  his  successors. 

The  respondent,  the  said  E.  B.  Shaw,  was,  at  the  making  of  the 
rate  and  assessment  appealed  against,  rector  of  Narborough ;  and 
the  said  annual  rent  or  yearly  sum  of  901.  was  then  vested  in 
him.  The  respondent  was  assessed  to  the  said  rate  in  respect  of 
the  tithes  of  the  lands  of  the  said  parish  subject  to  tithe,  other 
than  the  lands  allotted  by  the  said  award ;  but  was  not  assessed  in 
respect  of  the  said  sum  of  90L  so  charged  upon  the  said  lands 
allotted  by  and  in  pursuance  of  the  before  recited  award  and  Act 
of  Parliament. 

It  was  contended  for  the  appellant  that  the  respondent  must  be  [  ^24  ] 
rated  in  respect  of  the  said  annual  rent  of  902.  granted  to  him  in 
lieu  of  tithes  arising  out  of  the  lands  enclosed  under  the  Act  of 
Parliament  and  the  award  above  recited.  For  the  respondent,  it 
was  contended  that  he  was  not  liable  to  be  rated  in  respect  of  the 
said  rent-charge.  The  Sessions  decided  that  he  was  liable  to  be  so 
rated,  and  that  the  rate  should  be  amended  accordingly. 

If  this  Court  should  be  of  opinion  that  the  decision  of  Sessions 
was  right,  then  the  order  of  Sessions,  so  far  as  it  related  to  the 
assessment  of  the  said  annual  rent-charge  of  901.,  was  to  be  con- 
firmed. But,  if  they  should  be  of  opinion  that  the  decision  of 
Sessions  was  wrong,  then  the  order  of  Sessions  was  to  be  quashed, 
80  far  as  it  related  to  that  assessment. 

Whitehurst  and  Barlow,  in  support  of  the  order  of  Sessions  : 

The  rector  was  liable  to  the  poor  rate  in  respect  of  the  annual 
rent  of  901.  payable  in  lieu  of  tithe.  A  money  payment,  in  lieu  of 
tithe,  is  rateable  to  the  poor,  unless  it  be  expressly  exempted :  Rex 
V.  Boldero  (i),  Rex  v.  Wistow  (2).   The  same  law  has  been  laid  down 

(1)  28  B.  B.  530  (4  B.  &  C.  467).  (2)  44  B.  B.  408  (6  Ad.  &  El.  250). 
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Reg.  as  to  liability  to  highway  rate :  Rex  v.  Lacy  (i).  This  rent  is  to 
Shaw.  be  paid  free  "  of  and  from  all  deductions,  defalcations,  or  abate- 
ments, for  or  in  respect  of  reprises  or  outgoings  whatsoever."  The 
word  ''  reprise  "  signifies  a  resumption  or  taking  back,  used  for 
such  deductions  as  rent-charges  or  annuities :  Jacob's  Law  Diet 
tit.  **Eeprise."  Nor  is  the  poor  rate  an  "outgoing"  of  the  land 
or  rent ;  for  it  is  a  personal  tax.  The  land  tax,  which  is  excluded 
[*425]  from  the  exempting  *clause,  may  be  considered  both  a  ''reprise" 
and  an  "  outgoing."  In  Mitchell  v.  Fordhavi  (2)  the  com  rent  in 
lieu  of  tithes  was  payable  "  free  from  all  taxes  and  other  deductions 
whatsoever,  except  the  land  tax ; "  and  in  CluUfield  v.  Ruston  (3)  the 
words  were  "  free  and  clear  from  all  rates,  taxes,  and  deductions 
whatsoever."  There  are  no  equivalent  words  here:  and  another 
distinction  is,  that  in  those  cases  the  commutation  payment  was  in 
lieu  of  the  whole  tithes  of  the  parish ;  whereas  here  the  bargain  is 
between  the  rector  and  a  certain  portion  only  of  the  parishioners, 
and  the  other  parishioners  derive  no  benefit  from  the  bargain, 
either  by  a  share  in  the  inclosed  land,  or  by  exemption  of  the  other 
land  from  tithe. 

(CoLEBiDGE,  J. :  If  the  rector  had  a  smaller  rent  awarded  to  him 
by  reason  of  his  exemption  from  rate,  the  arrangement  seems 
quite  equitable.) 

The  amount  taken  from  him  is  not  divided   among  the   whole 
parish. 

(Coleridge,  J.:  Still  the  parishioners  who  benefit  by  the 
difference  pay  rate  for  it,  and  they  pay  an  advanced  rate  because 
their  land,  being  tithe  free,  yields  a  better  rent.) 

Hill  and  Comer,  contra  : 

(Coleridge,  J.:  The  rent-charge  is  not  payable  clear  of  all 
reprises  or  outgoings,  but  clear  of  all  deductions  in  respect  of 
reprises  and  outgoings,  except  land  tax.  The  deduction  excluded, 
therefore,  must  be  in  respect  of  some  reprises  or  outgoings  which 
would  have  included  land  tax,  if  it  had  not  been  expressly  excepted. 
The  statute  seems  to  refer  to  the  amount  up  to  the  time  of  itsl 
payment  to  the  rector,  and  says  it  shall  be  paid  short  only  of  land' 
£  •426  ]       tax.     *But  no  provision  is  made  as  to  the  money  after  it  has  come 

(n  5  B.  &  C.  702.  (3)  3  B.  &  C.  863. 

(2)  6  B.  &  C.  274. 
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into  his  hands.  Is  it  not,  then,  left  to  ordinary  parochial  charges?  Rto. 
If  the  Act  had  said  that  the  rector  ^as  to  have  902.  subject  to  shaw. 
payment  of  land  tax,  I  should  have  had  no  difficulty.) 

If  the  whole  parish  had  been  divided  by  the  Act  into  two  parts,  the 
one  part  tithe  free,  the  other  not,  the  whole  would  yield  as  much 
rate  as  before  it  was  divided ;  for  the  tithe  free  lands  would  give 
more  rent,  and  therefore  more  rate.  It  may  be  considered  that  the 
statute  has  effected  a  statutable  lease  of  the  tithes,  and  that  the 
rent-charge  is  payable  as  rent  under  such  lease ;  in  that  case  the 
titheowner  is  not  rateable  for  the  rent.  The  tithe  is  not  extin- 
guished, but  still  exists,  as  in  Rex  v.  Hamhleton  (i).  There  it  was 
enacted  that  the  tithes  of  a  parish  should  be  held  by  a  landowner, 
and  that  his  land  should  be  charged  with  an  annuity  payable  to  the 
vicar,  in  lieu  of  tithe :  and  it  was  held  that  the  vicar  was  not 
rateable  to  the  poor,  as  the  tithe  was  not  extinguished,  but  existed 
in  other  hands.  But  the  real  ground  of  exemption  here  is,  that  the 
words  of  the  statute  distinctly  convey  an  intention  that  the  rector 
should  hold  his  rent-charge  free  from  all  deductions  or  charges  upon 
it  except  land  tax. 

Lord  Denman,  Ch.  J. : 

I  think  that  the  overseers  were  right  in  not  assessing  the  rector 
to  the  poor  rate  in  respect  of  this  rent-charge,  and  that  the  amend- 
ment of  the  Sessions  is  wrong.  I  cannot  doubt  that  it  was  intended 
the  rector  should  receive  the  annual  payment  of  90Z.,  clear  of  all 
deductions,  either  at  the  time  of  payment  *or  afterwards,  except  [  *427  ] 
the  land  tax.  Some  doubt  has  been  suggested  whether  an  exemp- 
tion of  the  rector  from  poor  rate,  in  respect  of  this  rent-charge,  will 
not  improperly  affect  the  interests  of  other  parishioners.  But  we 
must  take  the  Act  as  we  find  it.  I  do  not  know  whether  the  other 
parishioners  were  parties,  or  not,  to  this  statutory  arrangement. 
I  should  suppose  they  were ;  for  it  appears  that,  if  they  had  not 
been  so,  their  interests  could  not  fairly  have  been  dealt  with. 

Pattbson,  J. : 

I  quite  agree  that  express  words  were  necessary  for  the  exemption 
of  this  rent-charge  from  rateability.  The  precise  meaning  of 
''  outgoing ''  may  be  open  to  doubt ;  but  it  is  certainly  a  large  word, 
and  may  fairly  comprehend  rates  and  taxes.     It  is  said  that  this 

(1)  1  Ad.  &  £1. 145. 


804  1848.     Q.  B.     12  Q.  B.  427—429.  [r.b. 

Reo.  case  is  not  within  the  principle  of  Mitchell  v.  Fordham  (i)  and  Chat- 
6H1W.  J^fd  V.  Ruston  (2),  because  the  tithes  of  the  parish  are  not  entirely 
commuted,  but  only  the  tithe  of  such  lands  as  are  the  subject  of 
the  allotment ;  and  it  is  said  injustice  will  be  done  to  the  occupiers 
of  other  lands,  who  are  subject  to  poor  rate,  if  the  rector  is  not 
rateable  for  his  rent-charge.  But  I  do  not  see  that  such  a  conse- 
quence will  necessarily  follow;  for  the  occupiers  of  the  allotted 
lands,  which  are  made  tithe  free,  will  be  rated  higher  on  that 
account.  It  has  been  argued  that  the  words  of  the  exemption  are, 
not  that  the  rector  is  to  have  the  amount  clear  of  all  deductions, 
but  that  it  is  to  be  so  paid  to  him,  and  that,  therefore,  the  deduc- 
tions contemplated  are  such  deductions  as  would  be  made  by  the 
[  *428  ]  occupier,  in  respect  of  land  tax,  for  instance,  before  he  *pays  over 
to  the  rector.  But  this  is  a  very  strict  construction  of  the  8latut€. 
I  think  the  real  meaning  is,  that  the  rector  is  to  be  exempt  in 
respect  of  all  outgoings,  whether  before  or  after  the  money  is  paid 
to  him,  except  land  tax. 

Coleridge,  J. : 

After  a  good  deal  of  doubt,  I  have  arrived  at  the  same  conclusion. 
I  have  not  come  to  this  decision  with  any  reference  to  the  financial 
arguments  addressed  to  us ;  for  such  arguments  are  of  a  very  nice 
and  perplexing  character ;  and  I  cannot  think  that  they  were 
adverted  to  by  the  Legislature  in  framing  this  statute.  I  rather 
rely  upon  the  words  of  the  statute ;  if  there  are  any  words  which 
apply  to  the  money  after  it  is  paid  over  to  the  rector,  the  exemption 
is  large  enough  to  include  poor  rate.  Now  in  Rex  v.  Eagt  Teign- 
month  (8)  it  was  held  that  land  tax  was  a  parochial  rate,  within  stat. 
6  Geo.  IV.  c.  57,  s.  2.  I  mention  this  case  to  show  also  that  the 
Courts  put  a  very  liberal  construction  on  Acts  relative  to  the  duties 
of  overseers.  Any  one  using  popular  language  would  consider 
poor  rate  an  outgoing.  The  only  doubt  I  had  was  whether  the 
words  of  this  statute  applied  to  the  money  after  it  came  into  the 
rector's  hands.  The  words  seem,  certainly,  rather  to  refer  to  him 
who  pays  than  to  him  who  receives.  But  this  might  have  been 
said  in  Mitchell  v.  Fcvrdhum  (i)  and  Chatfield  v.  Rtiston  (2)  ;  for  there 
the  words  describing  the  com  rents  were  "  issuing  and  payable.** 
It  is  certainly  important  to  construe  these  Acts  according  to  the 
[  •429  ]       intention  and  in  the  same  way  ;  for  all  *these  private  Acts  have  the 

(1)  6  B.  &  C.  274.  (3)  1  B.  &  Ad.  244. 

(2)  3  B.  &  C.  863. 


VOL.  Lxxvi.]  1848.     Q.  B.     12  Q.  B.  429.  805 

same  object,  and  litigation  is  prevented  by  such  a  principle  of         Rbg. 
construction.  Shaw. 

Erlb,  J. : 

I  am  of  the  same  opinion.    I  think  the  words  here  are  equivalent 
to  those  in  the  cases  last  cited. 

Order  of  Sessions  quashed. 


CLAYAEUS  V.  DETHICK  and  DAVIS  (I).  i848, 

(12  Q.  B.  439—448.)  ^^^' 

In  an  action  for  damage  occasioned  by  the  defendant's  negligence,  a  C  ^^^  ] 
material  question  is,  whether  or  not  the  plaintiff  might  have  escaped  the 
damage  by  ordinary  care  on  his  own  part.  But  the  defendant  is  not  excused 
merely  because  the  plaintiff  knew  that  some  danger  existed  through  the 
defendant's  neglect,  and  voluntarily  incurred  such  danger.  The  amount  of 
danger,  and  the  circumstances  which  led  the  plaintiff  to  incur  it,  are  for  the 
consideration  of  the  jury. 

Therefore,  where  Commissioners  of  Sewers  had  made  a  dangerous  trench 
in  the  only  outlet  from  a  mews,  putting  up  no  fence,  and  leaving  only  a 
narrow  passage  on  which  they  heaped  rubbish;  and  a  cabman,  in  the 
exercise  of  his  calling,  attempted  to  lead  his  horse  out  over  the  rubbish,  and 
the  horse  fell  and  was  killed,  for  which  loss  he  brought  an  action :  Held, 
that  the  plaintiff  was  not  disentitled  to  recover  because  he  had  at  some 
hazard,  created  by  the  defendants,  brought  his  horse  out  of  the  stable :  And 
that  the  case  was  properly  left  to  the  jury  on  the  question  whether  or  not 
the  plaintiff  had  persisted,  contrary  to  express  warning  at  the  time  (as  to 
which  there  was  contradictory  evidence),  in  running  upon  a  great  and 
obvious  danger. 

Case.  The  declaration  stated  that,  before  and  at  the  time  of  the 
committing  &c.,  plaintiff  was,  and  from  thence  hitherto  hath  been, 
and  still  is,  lawfully  possessed  of  a  certain  messuage  and  stables 
with  the  appurtenances  situate  in  the  parish  of  St.  Giles  in  the 
Fields,  Middlesex ;  and,  by  reason  thereof,  plaintiff  during  all  the 
time  aforesaid  ought  to  have  had,  and  still  of  right  ought  to  have, 
a  certain  way  tor  himself  and  his  servants,  on  toot  and  with  horses, 
cattle  and  carriages,  to  go,  return,  &c.  from  and  out  of  the  said 
messuage  and  stables  unto,  into,  through  &c.  a  certain  close  called 
Gower  Mews,  situate  &c.,  contiguous  to  and  adjoining  the  said 
messuage  and  premises,  and  from  and  out  of  the  same  into  a  certain 
common  highway  in  the  county  aforesaid,  and  so  from  thence  back 

(1)  This  case  was  doubted  by  Lord  Q.  B.  552 ;  and  was  criticised  by  him 

Bbakwell  in  Lax  v.  Darlington  Cor-  in  a  memorandum  which  is  printed  in 

poratimi  (1679)  5  Ex.  D.  28,  35,  49  Appendix  B.  to  Smith  on  Negligence 

L.  J.  Ex.  105,  and  MacMahon  v.  Field  (2nd  ed.  p.  275).— A.  C. 
(1881)  7  Q.  B.  D.  591,  594,  50  L.  J. 

fi.B. — ^VOL.  LXXVI.  20 
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Glatardb    again  from  the  said  highway  unto,  into,  through  &c.  the  said  close 

Dbthick.     called  Gower  Mews  unto  and  into  the  said  messuage,  stables  &c.  of 

the  plaintiff,  to  go,  return,  &c.,  at  all  times  of  the  year  &c.,  as  to 

the  said  messuage  and  premises  &c.  belonging  and  appertaining : 

yet  defendants,  well  knowing  the  premises  and  contriving  to  injure 

[*440]      plaintiff,  whilst  he  was  so  possessed  of  his  said  messuage  *and 
stables  i&c,  to  wit  on  &c.  and  on  other  days  between  that  day  and 
the  commencement  of  this  suit,  wrongfully  and  injuriously  dug  a 
certain  trench  in  and  along  the  said  close,  of  great  depth,  length 
and  width,  to  wit  &c.  (stating  dimensions),  and  wrongfully  and 
injuriously  heaped,  piled  and  placed  divers  large  quantities  of  earth, 
gravel  and  rubbish  in  and  upon  the  said  close,  and  wrongfully  and 
injuriously  continued  the  said  trench  so  dug,  and  the  said  quantities 
of  earth  &c.  so  heaped  &c.  for  a  long  time,  to  wit  &c.,  and,  during 
all  that  time,  wrongfully  and  injuriously  neglected  to  fence  or  other- 
wise secure  the  said  trench  so  as  to  prevent  accidents  and  injuries 
to  persons  passing  along  and  using  the  said  way,  and,  during  all 
that  time,  greatly  incumbered  and  obstructed  the  said  close  and 
said  way  of  the  plaintiff:   by  means  of  which  premises  plaintiff 
could  not  during  all  the  time  aforesaid  have,  enjoy  and  use  his  said 
way  in  so  full,  ample  and  beneficial  a  manner  as  he  theretofore  had 
been  accustomed  to  do,  and  during  all  that  time  ought  <&c.  and 
otherwise  would  &c. ;  and  also,  by  means  of  the  premises,  a  horse 
of  the  plaintiff  of  great  value,  to  wit  &c.,  with  which  plaintiff 
during  the  time  aforesaid,  to  wit  on  &c.,  was  lawfully  passing  in 
and  along  the  said  way  of  the  plaintiff  from  the  said  highway  to 
the  said  messuage  and  stables  of  the  plaintiff,  stumbled,  slipped  and 
fell  over  the  said  earth,  gravel  and  rubbish,  so  heaped  &c.  as  afore- 
said, into  the  said  trench  so  dug  by  the  defendants  as  aforesaid : 
and  the  said  horse  thereby  then  became  and  was  strangled   and 
killed  :  and  also  &c.  (destruction  of  harness) :  To  plaintiff's  damage 
of  501. 
Pleas :  1.    Not  guilty.    Issue  thereon. 

[  •**'  ]  2.  As  to  digging  the  trench  &c.,  and  heaping  &c.,  *and  continuing 

&c.,  and  encumbering  &c. :  That  defendants  did  the  several  acts  bv 
the  authority  of  a  certain  commission  of  sewers  for  the  limits  of 
the  Holborn  and  the  Pinsbury  divisions  &c.,  for  the  purpose  of 
building  and  making  a  sewer  in  and  along  the  said  close  within  the 
limits  of  the  said  commission,  and  according  to  stat.  28  Hen.  YIIL 
c.  5.    Verification. 

Replication  :  De  injuria.    Issue  thereon. 
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On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  sittings  in  Olatabihi 
Middlesex  after  Easter  Term,  1847,  it  appeared  that  the  plaintiff  dbthiok. 
was  a  cab  proprietor,  having  stables  in  Gower  Mews,  Gower  Street. 
The  mews  communicated  with  the  street  by  a  passage  ISj^^  feet  wide 
and  66^  feet  long,  and  had  no  other  outlet.  In  November,  1845, 
the  defendants,  acting  under  directions  from  the  Commissioners  of 
Sewers,  were  deepening  a  sewer  in  Gower  Street,  and  carrying  a 
drain,  in  communication  with  it,  up  the  passage  leading  into  Gower 
Mews.  For  this  purpose  they  made  an  open  trench  about  IS  feet 
long  and  6|^  feet  wide,  but  not  in  the  middle  of  the  passage,  the 
unbroken  space  on  one  side  being  about  4ti,  and  on  the  other  side 
2^  feet  wide.  The  opening  was  not  fenced.  Before  the  day  on 
which  the  accident  in  question  happened,  the  Commissioners  had 
given  notice  to  the  occupiers  of  stables  in  the  mews  that  the  trench 
would  continue  open  for  a  day  or  two  longer,  and  they  must  put  up 
with  it ;  and  had  advised  them  to  get  other  stables.  On  November 
19th,  the  excavators  had  thrown  the  earth  and  gravel  from  the 
trench  (unavoidably  as  was  represented  on  behalf  of  the  defendants) 
upon  the  wider  space  between  the  trench  and  the  wall,  to  the  height 
of  four  feet.  About  five  in  the  afternoon  of  that  day,  the  plaintiff  ' 
*was  bringing  one  of  his  horses  out  of  the  mews,  and  was  about  to  [  *442  ] 
put  down  planks  for  the  purpose  of  getting  him  over  the  narrower 
space,  which  was  least  obstructed.  The  defendant  Davis  asked  him 
what  he  was  going  to  do,  and  said  he  would  not  be  answerable  for 
any  thing  that  happened  by  taking  the  horse  over  in  that  manner. 
The  plaintiff  asked  how  he  was  to  do  it ;  and  said  that  he  must  get 
the  horse  out.  The  defendant  said :  ''  Take  him  over  on  the  other 
side ;  and  I  will  be  answerable.'*  The  plaintiff,  with  assistance,  led 
the  horse  out,  over  the  gravel.  A  little  before  six  in  the  same 
evening,  the  plaintiff  endeavoured  to  get  another  horse  out  in  the 
same  direction  (neither  defendant  being  then  present) ;  but  the 
rubbish  gave  way ;  the  horse  fell  into  the  trench,  and  was  strangled 
in  an  endeavour  to  drag  him  out  with  ropes.  The  value  of  the 
horse  was  stated  to  be  20Z. 

Evidence  was  given,  on  the  part  of  the  defendants,  that,  on  this 
second  occasion,  their  men  cautioned  the  plaintiff  not  to  make  the 
attempt,  for  that  he  would  endanger,  not  only  his  horse,  but  the 
lives  of  men  who  were  in  the  trench  ;  but  that  the  plaintiff  said  he 
did  not  care,  and  would  go  over.  This  statement  was  denied  on  the 
part  of  the  plaintiff. 

The  LoBD  Chief  Justice,  in  summing  up,  left  it  to  the  jury,  in 

20—2 
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Glatabds  the  first  place,  to  say  whether  the  defendants  had  been  guilty  of 
DsTHioK.  culpable  negligence  in  not  fencing  the  trench.  His  Lordship  then 
observed  that,  if  the  defendants'  witnesses  were  to  be  believed,  and 
the  plaintiff  on  the  second  occasion  had,  in  defiance  of  warning, 
incurred  an  evidently  great  danger,  this  was  a  rashness  on  his  part, 
which  would  excuse  the  defendants :  but  that  it  could  not  be  the 
[  '^^S  ]  plaintiff's  duty  to  *refrain  altogether  from  coming  out  of  the  mews 
merely  because  the  defendants  had  made  the  passage  in  some  degree 
dangerous:  that  the  defendants  were  not  entitled  to  keep  the 
occupiers  of  the  mews  in  a  state  of  siege  till  the  passage  was 
declared  safe,  first  creating  a  nuisance  and  then  excusing  themselves 
by  giving  notice  that  there  was  some  danger :  though,  if  the  plaintiff 
had  persisted  in  running  upon  a  great  and  obvious  danger,  his 
action  could  not  be  maintained.  And  he  left  it  to  the  jury  to  say 
whether  or  not  the  plaintiff  had  so  acted.  Verdict  for  plaintiff: 
damages  202. 

Miller,  in  Trinity  Term,  1847,  moved  for  a  new  tried  on  the 
ground  of  misdirection. 

He  cited  Proctor  v.  Harris  (i).  Drew  v.  New  River  Company  (2) 
and  Hatvkins  v.  Cooper  (3),  as  showing  that  a  plaintiff  cannot 
recover  for  damage  caused  by  negligence  where  the  injury  has  been 
partly  occasioned  by  negligence  of  his  own ;  and  he  contended  that 
the  plaintiff  here  committed  such  fault  by  attempting  to  bring  his 
horse  out  of  the  mews,  if  the  passage  was  at  all  dangerous ;  and 
that,  instead  of  incurring  danger  even  if  it  had  been  slight,  he 
should  have  kept  his  horse  in  the  stable,  and  brought  an  action,  if 
necessary,  for  the  obstruction, 

(Lord  Denman,  Ch.  J. :  I  thought  the  plaintiff  might  be  justified 
in  incurring  a  moderate  danger,  and  that  the  facts  proved  as  to  the 
first  coming  out  showed  it  to  be  no  more.) 

A  rule  nisi  was  granted. 

Knowles  and  Corrie  now  showed  cause : 
The  complaint  in  the  declaration  is  that  the  defendants  made  a 
[  *444  ]      ^trench  in  the  highway  and  neglected  to  fence  it,  and  that  the 
injury  resulted  from  that  neglect.    The  facts  so  stated  are  proveii, 
and  the  evidence  not  answered. 

(1)  34  E.  B.  810  (4  Car,  &  P.  337).  (3)  8  Car.  &  P.  473. 

(2)  6  Car.  &  P.  754. 
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(WiGHTMAN,  J. :  The  averment  is  that  '*  by  means  of  the  premises*/  Glatabds 
the  plaintiff 's  horse  fell  &c.  The  defendants  say  that  it  was  not  dsthiok. 
merely  by  those  means,  but  partly  by  the  plaintiff 's  negligence.) 

The  Lord  Chief  Justice  left  to  the  jary,  substantially,  whether  the 
plaintiff  was  in  fault  at  all.  And  he  was  not.  He  could  not 
afford  to  keep  his  horse  at  home. 

(GoLBRinoE,  J. :  If  the  horse  was  wrongfully  detained  at  home, 
an  action  lay  for  that.) 

The  declaration  here  complains  of  the  obstruction,  but  of  the  special 
damage  also.  The  plaintiff  was  justified  in  believing,  on  Davis's 
own  representation,  that  he  might  without  rashness  lead  the  horse 
oat;  there  was  not,  therefore,  that  want  of  ordinary  care  which 
disentitles  a  plaintiff  to  recover  for  negligence  in  the  defendant, 
according  to  the  doctrine  of  BuUerfield  v.  Forrester  (i).  Bridge  v. 
The  Grand  Junction  Railway  Company  (2)  and  Davies  v.  Mann  (s). 
The  principle  recognised  in  those  cases  is  maintained,  and  even 
carried  farther  than  the  present  plaintiff  is  bound  to  follow  it,  in 
Lwch  v.  Nurdin  (4).  The  duty  of  Commissioners  of  Sewers  in 
providing  safeguards  and  giving  specific  notice  of  danger  is  strictly 
laid  down  by  Abbott,  Ch.  J.  in  Joiies  v.  Bird  (6). 

Miiler,  contra  ; 

The  question  here  was,  whether  the  plaintiff  did  not  in  a  great 
measure  cause  his  own  misfortune  *by  acting  without  reasonable  [  *445  ] 
caotion.  He  ought  not  to  have  attempted  to  pass  at  all,  at  the  time 
^hen  the  accident  happened.  His  doing  so  cannot  be  imputed  to 
the  defendant  Davis:  the  conversation  with  him  which  has  been 
relied  open  took  place  in  a  different  part  of  the  day.  And  it  seems 
that  at  the  former  time  the  plaintiff  had  assistance,  at  the  latter,  not. 

(CoLKBiDGE,  J. :  Had  the  state  of  the  premises  been  altered  ?) 

h  is  evident  that  the  work  had  been  going  on.  In  Butterfield  v. 
y^irretter  (i),  the  leading  case  applicable  to  this  subject,  it  is 
expressly  laid  down  that  two  things  must  concur  to  support  the 
action ;  *'  an  obstruction  in  the  road  by  the  fault  of  the  defendant, 
And  no  want  of  ordinary  care  to  avoid  it  on  the  part  of  the  plaintiff.'* 

\)  10  B.  B.  433  (1 1  East,  60).  377). 

..'t  -Itf  B.  IL  590  (3  M.  &  W.  244).  (4)  55  B.  R.  191  (1  Q.  B.  29). 

.J;  62   B.    Ji.   698   (10    M.   &    W.  (5)  24  E.  E.  579  (5  B.  &  Aid.  837, 

>W«.      See     Mayor    of   Colchester    v.  844). 
i;r'<Jkr.  tf8   B.  B.  456  (7  a  B.  339, 
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GLA.TABD8     .   (CoLBBiDGB,  J. :  It  a  man  is  lying  drunk  on  the  road,  another  is 
DsTBicK.     3iot  negligently  to  drive  over  him.     If  that  happened,  the  drunken- 
ness would  have  made  the  man  liable  to  the  injury,  but  would  not 
have  occasioned  the  injury.) 

Here  the  plaintiff  had  an  obvious  danger  before  him,  and  was  not 
justified  in  encountering  it  to  avoid  a  delay.  For  that  he  might 
have  had  a  legal  remedy :  if  he  chose  rather  to  incur  a  danger,  he 
might  do  so,  but  not  at  the  cost  of  the  defendants.  If  an  extra- 
ordinary emergency  had  arisen,  as  a  fire,  the  case  might  have  been 
different, 

(Patteson,  J.:  Suppose  the  horse  had  been  coming  home;  most 
he  have  been  kept  out  of  the  stable  till  the  entrance  was  pronounced 
safe?) 

The  plaintiff  might  have  placed  the  horse  at  Uvery  and  brought  an 
action  for  the  keep. 

Patteson,  J.: 

The  question  arises  on  the  declaration ;  because  it  is  there  said 
[  *446  ]  that  the  defendants  made  ^the  trench,  and  laid  rubbish,  and  neg- 
lected to  fence,  and  that  '*by  means  of  the  premises"  the  plaintiff *s 
horse  fell  and  was  killed.  The  averment,  "by  means  of  the  pre- 
mises," becomes  parcel  of  the  issue  on  Not  guilty.  And,  such  being 
the  issue,  we  are  to  say  whether  it  was  properly  left  to  the  jury.  Now 
the  defendants  had  clearly  no  right  to  leave  a  trench  open  in  the 
passage  to  this  mews  without  a  proper  fence,  and,  having  done  so, 
to  tell  the  plaintiff  '*  you  shall  keep  your  horse  in  the  stable  till  we 
inform  you  that  you  may  remove  him."  But  whether  or  not  the 
plaintiff  contributed  to  the  mischief  that  happened  by  want  of 
ordinary  caution,  is  a  question  of  degree.  If  the  danger  was  so 
great  that  no  sensible  man  would  have  incurred  it,  the  verdict  must 
be  for  the  defendants :  and  the  case  was  rightly  put  to  the  jury  as 
depending  on  this  question.  The  plaintiff  here  had  passed  safely 
in  the  afternoon  over  the  place  at  which  the  accident  happened. 
According  to  the  evidence  for  the  defendants,  he  was  told,  on 
attempting  to  pass  in  the  evening,  that  he  could  not  do  it  without 
danger  to  himself  and  the  men  below.  The  jury,  however,  do  not 
appear  to  have  believed  this  statement.  The  whole  question  was, 
whether  the  danger  was  so  obvious  that  the  plaintiff  could  not  with 
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common  prudence  make  the  attempt.     That  \7as  properly  put  to     olatabds 
the  jury ;  and  they  have  found  for  the  plaintiff.  Dkthtok 

COLBBIDOB,   J.: 

The  question  is,  not  only  whether  the  defendants  did  an  improper 
act,  but  also  whether  the  injury  to  the  plaintiff  may  legally  be 
deemed  the  consequence  of  it.  The  defendants  say  that  that  injury 
was  the  result  of  his  own  wrongheadedness  in  attempting  to  pass 
when  he  was  told  that  it  could  not  be  *done  without  risk  to  his  [  *447  ] 
horse  and  to  the  men  below.  Then,  was  the  question  on  this  point 
properly  left  to  the  jury?  I  understand  the  Lord  Chief  Justice 
to  have  expressed  himself  strongly  against  the  view  taken  by  the 
defendants'  counsel,  but  to  have  put  the  question  in  the  manner 
which  appears  correct,  by  asking,  namely,  whether  the  plaintiff 
acted  as  a  man  of  ordinary  prudence  would  have  done,  or  rashly 
and  in  defiance  of  warning.  The  plaintiff  was  not  bound  to  abstain 
from  pursuing  his  livelihood  because  there  was  some  danger.  It 
was  necessary  for  the  defendants  to  show  a  clear  danger  and  a 
precise  warning.  Whether  these  facts  existed  or  not,  was  for  the 
consideration  of  the  jury ;  and,  if  the  jury  disbelieved  them,  the 
plaintiff  was  entitled  to  the  verdict. 

WlOHTMAN,   J.: 

The  words  in  the  declaration  "  by  means  of  the  premises  "  raise 
the  whole  question.  It  seems  that,  in  the  earlier  part  of  the  day, 
one  of  the  defendants  had  pointed  out  a  way  of  bringing  the  horse 
over ;  but  it  is  urged  that,  on  the  second  occasion,  the  plaintiff  had 
distinct  warning  that  there  was  danger,  both  to  his  horse  and  to  the 
men  in  the  trench  ;  the  state  of  things  having,  as  would  appear  by 
that  representation,  been  altered  since  the  first  coming  out.  But 
on  that  point  there  was  contradiction  in  the  evidence.  If  it  had 
appeared  that  the  plaintiff,  in  defiance  of  warning,  would  persevere 
in  the  attempt  to  pass,  I  cannot  suppose  that  the  jury  would  have 
found  a  verdict  in  his  favour.  I  think,  therefore,  we  must  assume 
that  they  considered  the  defendants'  contradiction  not  satisfactory : 
and  I  am  of  opinion  that  the  case  was  properly  left  to  them  as  to 
the  defiance  of  warning. 

Lord  Denman,  Ch.  J. :  [  443  j 

The  case  was  complicated ;  and  there  was  contradiction  on  almost 
every  point.    I  have  no  doubt  that  I  left  it  to  the  jury  to  say  whether 
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Clatabds     the  plaintiff  had  used  ordinary  care  ;  for  I  always  leave  cases  of  the 
Dkthick.     l^iiid  in  that  manner.     I  certainly  told  the  jury  that  the  plaintifif 
was  not  bound  to  keep  his  horse  back  unless  the  danger  was  immi- 
nent :  and  I  believe  they  gave  credit  to  the  plaintiff's  evidence,  and 
not  to  the  evidence  for  the  defendants. 

Rule  discharged. 

»'"8-  KYAN   V.   SAMS. 

June  5. 

(12  Q.  B.  460^65  ;  S.  C.  17  L.  J.  Q.  B.  271 ;   12  Jur.  745.) 

r  460  1 

^  Defendant  and  a  Mrs.  S.,  his  mistress,  lived  together  as  husband  and 

wife  four  years,  and  occupied  three  residences  successively.  At  each  time 
of  their  coming  into  a  house,  plaintiff  was  employed  to  do  work  and  furnish 
materials  for  the  fitting  up.  Mrs.  S.  as  well  as  the  defendant  gave  direc- 
tions ;  and  the  defendant  sanctioned  her  orders  and  paid  the  bills.  Plaintiff 
knew  that  she  was  only  his  mistresa  While  residing  in  the  third  house 
they  separated ;  but  Mrs.  S.,  without  defendant's  sanction,  sent  for  plaintiff 
to  that  house,  which  she  had  not  yet  left,  and  ordered  fittings  up  for  a  nev 
house  of  her  own.  Plaintiff  did  the  work,  and  had  not,  in  the  mean  time, 
any  notice  of  the  separation. 

Held,  in  an  action  for  the  last  mentioned  work  and  goods,  that  it  was  a 
proper  question  for  the  jury,  whether  or  not  the  defendant  had  given  the 
plaintiff  reason  to  believe  that  Mrs.  S.,  at  the  time  of  the  orders,  oontinued 
to  be  defendant's  agent ;  and  that,  on  their  finding  in  the  affirmative,  the 
defendant  was  liable. 

Debt  for  goods  sold  and  delivered,  and  work  and  materials,  and 
on  an  account  stated.  Plea  (except  as  to  91.  parcel  &c.,  which  was 
paid  into  Court) :  Never  indebted.     Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  sittings  in  Middlesex  daring 
the  present  Term,  it  appeared  that  the  plaintiff  was  a  frame  and 
looking-glass  maker,  and  brought  the  present  action  for  work  done 
and  materials  used  in  the  fitting  up  of  rooms  in  Upper  Seymour 
Street  West,  for  a  Mrs.  Stanley,  in  January,  1847,  and  the  following 
months.  The  defendant  and  Mrs.  Stanley  had  lived  together  in 
1848  as  husband  and  wife,  she  being  in  fact  his  mistress.  At  a 
house  where  they  then  lived,  they  had  together  given  orders  to  the 
plaintiff  for  putting  up  cornices,  which  the  defendant  paid  for.  The 
defendant  had  another  house  at  which  he  employed  the  plaintiff, 
and  had  desired  the  plaintiff  not  to  mention  there  what  was  taking 
place  at  the  house  where  Mrs.  Stanley  lived :  he  had  also,  in 
the  course  of  subsequent  dealings,  used  other  expressions  inti- 
mating to  the  plaintiff  the  real  nature  of  the  connection  between  her 
and  himself.  When  residing  with  her,  he  had  gone  by  the  name 
of  Stanley,  and  desired  to  be  called  so.  The  defendant  and  Mrs. 
r  •<ifii  1       Stanley  lived  together  till  November,  *1846,  when  they  separated. 
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During  the  period  from'  1848  to  1846  they  removed  to  two  other  Eyah 
residences,  and  on  each  occasion  orders  for  fittings  up,  in  the  plain-  simb, 
tiff's  way  of  business,  were  given  by  the  defendant  or  by  Mrs.  Stanley, 
and  the  defendant  paid  the  bills.  The  plaintiff  received  no  notice 
of  the  separation.  In  December,  1846,  Mrs.  Stanley  took  a  house 
for  herself  in  Upper  Seymour  Street  West,  and  gave  the  plaintiff 
orders  like  the  former  ones.  At  that  time  she  was  still  at  the  house 
where  she  had  last  been  living  with  the  defendant ;  and  the  orders 
were  given  there.  They  were  executed,  and  the  bill  sent  in  to  the 
defendant,  who  refused  to  pay.  He  never  went  to  the  house  in 
Upper  Seymour  Street  West,  nor  gave  any  other  authority  for  the 
last  orders  than  might  be  inferred  from  the  former  transactions. 
Hamfreyy  for  the  defendant,  cited  Munro  v.  De  Cheniant  (i)  and 
contended  that  the  plaintiff  must  be  nonsuited.  Erle,  J.,  was  of  a 
different  opinion,  but  reserved  leave  to  move  for  a  nonsuit ;  and 
she  plaintiff  had  a  verdict. 

Humfrey  now  moved  for  a  rule  to  show  cause  why  a  nonsuit 
shoaid  not  be  entered : 

In  Munro  v.  De  Cheniant  (i)  the  defendant  had  lived  with  a  lady 
as  his  wife,  and  represented  that  she  was  so,  for  many  years,  and 
then  discarded  her ;  the  plaintiff  afterwards  supplied  her  with 
necessaries,  and  contended  that,  even  if  she  was  not  the  defendant's 
vife,  he  was  liable  on  the  credit  he  had  given  her.  But  Lord 
Ellenbobouoh  said :  "  Had  the  goods  been  furnished  while  the 
defendant  was  living  with  this  lady,  his  representation  that  she 
*vafi  his  wife  would  have  been  conclusive  against  him  :  but  I  think  [  *462  ] 
Life  liability  for  necessaries  supplied  to  her  after  they  had  separated 
depends  entirely  upon  whether  he  really  has  been  lawfully  married 
to  her  or  not.*'  And  he  told  the  jury  that,  if,  on  the  evidence,  they 
ikoagfai  she  was  not  the  defendant's  wife,  the  action  could  not  be 
maintained  (2).  The  present  case  is  still  more  unfavourable  to  the 
plaintiff.  If  Mrs.  Stanley  was  at  one  time  invested  with  a  credit  as 
ihe  defendant's  agent,  how  long  must  such  an  agency  be  deemed  to 
continue  ? 

•  LoBD  Denm AN,  Ch.  J. :  As  long  as  the  party  who  has  trusted  on 
the  faith  of  it  remains  uninformed  of  a  change.) 

Tne  Court  woald  not  go    so  far  in  the  case  of   a  discharged 
arrant. 

(1)  4  Gunp.  216.  (2)  The  jury  found  for  the  plaintiff. 
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Ryan  (Lord  Denman,  Gh.  J. :  That  is  a  different  relation.) 

V. 

Sams.        rpj^^  plaintiff  here  knew  that  the  parties  were  not  married. 

(Patteson,  J. :  He  had  reason  to  suppose  that  they  were  going  to 
live  together  at  the  last  house  as  at  the  former  ones. 

Lord  Denman,  Gh.  J. :  When  the  orders  in  question  were  given, 
it  would  appear  to  him  that  they  were  residing  together  as  before. 
The  defendant  had  confided  to  him  the  terms  upon  which  he  was 
living  with  Mrs.  Stanley,  but  had  not  told  him  of  the  separation.) 

The  case,  as  to  the  impression  made  upon  the  creditor,  is  the  same 
as  if  a  servant,  about  to  leave  his  place,  but  still  living  at  his 
master's  house,  directed  goods  to  be  sent  to  another  house. 

(Erlb,  J.:  The  orders,  in  the  former  instances,  had  all  been 
given  on  occasions  of  removing,  and  were  for  fittings  up  and  such 
matters  as  are  required  on  transit  from  one  lodging  to  another. 

[  *i6d  ]  Pattbson,  J. :  The  facts  in  Munro  v.  De  Chemant  (i),  are  *not 

fully  stated.  I  should  judge  it  to  have  been  notorious  that  the 
parties  had  separated.) 

If  in  that  case  no  express  notice  of  the  cessation  of  agency  was 
requisite,  neither  is  it  so  here. 

Lord  Denman,  Gh.  J. : 

In  Munro  v.  De  Chemant  (i)  it  may  be  presumed  that  the  parties 
had  lived  long  separate ;  and  it  is  consistent  with  the  statement 
there  that  Lord  Ellbnborouoh  may  have  noticed  that  circum- 
stance as  important  if  the  parties  were  not  married,  but  told  the 
jury,  ''  if  you  think  they  are  proved  to  have  been  man  and  wife, 
the  case  will  be  different."  And  the  order  there  seems  to  have 
commenced  a  new  account.  Here  the  defendant  sanctions  orders  to 
the  plaintiff  in  the  name  of  Stanley  while  the  person  in  question  is 
living  with  him  under  that  name ;  and  she  afterwards  gives  orders 
to  the  plaintiff  in  the  same  name,  circumstances  apparently  continu- 
ing unaltered.  It  would  be  unreasonable  to  expect  more  evidence 
in  such  a  case. 

Patteson,  J. : 

There  certainly  was  eyidence  here  on  which  the  jury  might  find 
for  the  plaintiff.     The  defendant    and  Mrs.   Stanley  had   lived 

(1)  4  Camp.  215. 
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together  at  three  places,  and,  at  each  of  them,  had  been  supplied        Rtak 

with  goods  by  the  plaintiff.     It  seems  the  defendant  had  never        sams. 

represented  Mrs.  Stanley  as  his  wife ;  he  was  known  to  the  plaintiff, 

and,  at  the  places  where  Mrs.  Stanley  lived,  desired  the  plaintiff  to 

call  him  Stanley.    But  he  authorised  the  plaintiff  to  supply  her 

at  those  places  on  his  credit ;    and  this  happened  during  *two       [  ^464  ] 

changes  of  residence.    Then  they  separated ;  but,  when  the  orders 

in  qaestion  were  given,  Mrs.  Stanley  remained  at  the  place  where 

she  had  last  lived  with  the  defendant,  and  the  defendant  had  not 

sent  the  plaintiff  any  notice  of  the  separation.    Before  the  orders 

were  executed,  she  had  removed :  but  if  the  goods  had  been  sent  in 

at  the  last  place  of  residence  it  would  clearly  have  been  on  the 

defendant's  credit ;  and  what  difference  does  it  make,  on  the  case 

proved,  that  they  were  supplied  at  a  fourth  place  ? 

COLSBIDOB,  J. : 

In  Munro  v.  De  Chemant  (i)  the  direction  may  have  proceeded  on 
the  defendant's  marital  liability.  He  had  represented  a  lady  as  his 
wife  for  80  many  years,  that  it  might  properly  be  put  to  the  jury 
whether  that  representation  was  not  even  yet  conclusive  of  the  fact. 
So  taken.  Lord  Ellenborouoh's  view  of  the  case  is  the  right ;  and 
if  the  jury  adopted  the  conclusion  there  could  be  but  one  result.  ' 

Here  the  question  is  merely  of  agency:  there  have  been  three 
changes  of  residence,  and  orders  of  the  same  kind  on  each  removal. 
The  nature  of  the  orders  in  each  instance  is  material,  as  my 
brother  Eblb  has  noticed.  The  orders  now  in  question  are  given 
▼bile  Bhe  is  still  in  the  place  of  her  last  residence  with  the  defen- 
dant, and  without  any  notice  to  the  plaintiff  of  their  having 
fi€parated.  It  is  true  they  had  been  apart  about  a  month  when  the 
pxKis  were  sent  in  :  but  suppose  that  had  been  on  the  very  day  of 
the  separation  ;  would  there  be  no  evidence  of  agency  ?  And  the 
time  which  elapsed  makes  no  difference  in  principle. 

Erlr,  J. :  [  ^86  ] 

I  left  it  to  the  jury  to  say  whether  the  defendant  had  so  acted  as 

to  induce  the  plaintiff  to  believe  that  Mrs.  Stanley  was   still  his 

t^tni.     I  agree  that  there  is  no  ground  for  a  rule. 

Rule  refvsed, 
(1)  4  Camp.  215. 
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1848.  PIKE  V.   STEPHENS. 

'^^^^'  (12  a  B.  465—478 ;  S.  C.  17  L.  J.  a  B.  282  ;  12  Jur.  746.) 

[  *«5  ]  Held,  under  stat.  2  &  3  Vict.  c.  29,  s.  1  (see  now  (1)  stat.  12  &  13  Vict, 

c.  106,  88.  1,  133),  that  a  bond  fide  execution  is  defeated  by  bankruptcr,  if 
notice  of  an  act  of  bankruptcy  be  served  on  the  plaintifiPs  attorney  at  any 
time,  however  short,  before  seizure ;  though  the  notice  is  served  in  London, 
and  the  writ  has  been  sent  into  a  bailiwick  in  the  country. 

But  that  a  mere  delivery  at  the  attorney's  chambers,  as  in  the  case  of 
notices  in  a  cause,  is  not  sufficient :  and  that  the  service  must  be  on  the 
attorney  himself,  or  a  clerk  so  far  entrusted  with  the  management  of  his 
business  as  to  have  the  power  of  acting  on  such  a  communication  in  his 
absence. 

And,  therefore,  that  an  announcement  of  bankruptcy,  made  at  the 
attorney's  office,  to  a  person  who  had  lodged  the  writ  of  execution  with  the 
sheriff,  but  was  not  further  described  in  evidence  than  as  clerk  to  the 
attorney,  did  not  affect  the  client,  the  execution  creditor. 

Case.  The  declaration  stated  that  the  plaintiff  recovered  judg- 
ment against  William  Toms  and  John  Matthews  in  an  action  of 
debt,  and  thereupon  sued  out  a  fi.  fa.  directed  to  the  Sheriff  of 
Berkshire,  which  writ,  indorsed  &c.,  was  delivered  to  defendant, 
being  Sheriff  of  Berks,  to  be  executed  :  that  there  were  in  the  baili- 
wick goods  and  chattels  which  might  have  been  seized  and  sold 
under  the  writ,  and  it  became  and  was  the  duty  of  defendant  as 
^  sheriff  to  serve  and  levy,  and  defendant,  as  such  sheriff,  could  and 

might  and  ought  to  have  served  and  levied,  the  said  execution  by 
seizure  of  such  goods  and  chattels  within  a  convenient  and  reason- 
able time  after  the  said  delivery  of  the  writ :  Averment  that  a 
convenient  and  reasonable  time  for  the  serving  and  levying  the  said 
execution  in  manner  aforesaid  had  elapsed  before  the  receipt  by 
plaintiff  of  notice  as  hereinafter  mentioned.  The  declaration  then 
stated  that  Toms  and  Matthews  became  bankrupts,  and  (setting 
[  *466  ]  out  the  proceedings)  that  certain  persons,  named,  were  *chosen 
assignees,  and  the  choice  was  confirmed,  and  they  accepted  the 
appointment ;  by  reason  of  which  premises,  and  by  force  of  tlie 
statutes  &c.,  they  became  and  were  and  are  assignees  of  the  estate 
of  the  bankrupts,  and  entitled  to  the  said  goods  and  chattels  :  that 
the  said  goods  and  chattels  were,  during  all  the  time  hereinbefore 
in  that  behalf  mentioned,  goods  and  chattels  of  the  said  Toms  and 
Matthews,  and,  as  such,  liable  to  be  seized  under  the  said  writ; 
and  that  the  same  goods  and  chattels,  not  having  been  so  seized 
during  the  time  last  aforesaid,  passed  to  and  became  the  property 
of  the  assignees  by  virtue  of  their  appointment  and  of  the  statutes 

(1)  See  now  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  45. — ^A.  C. 
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&c. :  That  the  plaintifif 's  judgment  was  adverse  and  not  by  collusion  Pikb 
&c. :  That,  after  delivery  of  the  writ  to  defendant  as  sheriff,  and  stbphbns. 
before  the  issuing  of  the  fiat^  to  wit  on  &c.,  plaintifif  received  notice 
that  Toms  and  Matthews  had  committed  acts  of  bankruptcy  and 
had  become  and  were  bankrupts :  That  plaintifif  had  not  before 
received  notice  or  had  knowledge  of  any  act  of  bankruptcy  com- 
mitted by  Toms  or  Matthews,  or  of  their  having  become  bankrupt : 
Yet  defendant,  not  regarding  his  duty  as  such  sherifif  &c.,  but  con- 
triving &c.  to  deprive  plaintifif  of  the  benefit  which  he  would  have 
derived  from  the  said  writ  being  served  and  levied  by  seizure  &c. 
before  plaintifif  had  notice  of  any  act  of  bankruptcy  committed  by 
Toms  or  Matthews,  did  not  nor  would,  within  such  reasonable  and 
convenient  time  as  aforesaid,  nor  at  any  time  before  plaintifif 
received  such  notice,  seize  the  aforesaid  goods  and  chattels,  nor 
serve  or  levy  the  said  execution  by  seizure  of  or  upon  the  said  goods 
and  chattels  or  any  goods  &c.,  but  wrongfully  and  injuriously  and 
in  breach  of  his  said  duty  in  that  behalf,  neglected  and  delayed 
to  *make  such  seizure  until  after  such  reasonable  and  con-  [  *467  ] 
venient  time  as  aforesaid  had  elapsed,  and  until  after  plaintifif 
had  received  such  notice  of  the  said  acts  of  bankruptcy  as  before 
mentioned.  Whereby  plaintifif  lost  the  benefits  he  would  have 
received  &c.  if  the  writ  had  been  served  and  levied  &c.  before  he 
received  such  notice  &c.  and  hath  been  prevented  from  obtaining 
satisfaction  &c. 

Pleas  (among  others) :  1.  Not  guilty :  and  8.  That  a  convenient 
and  reasonable  time  for  the  serving  and  levying  the  execution  as  in 
the  declaration  mentioned  had  not  elapsed  before  the  receipt  by 
plaintifif  of  the  said  notice,  in  manner  and  form  &c. ;  conclusion  to 
the  country.     Issues  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Gloucestershire  Summer 
Assizes,  1847,  it  appeared  that  the  warrant  was  sent  by  post  from 
London  on  December  2nd,  1846,  to  a  bailifif  at  Newbury,  who 
received  it  in  due  course  the  next  morning  (the  delivery  being 
between  eight  and  nine),  and  went  over  to  Hungerford(i),  where 
the  goods  were,  to  make  the  levy.  The  sherifif  never  had  a  bound 
bailifif  nearer  to  Hungerford  than  Newbury.  According  to  the 
evidence  for  the  plaintifif,  the  ofiScer  was  in  Hungerford  about  ten 
on  the  same  morning,  making  enquiries  at  the  ofiSce  of  an  attorney 
there  who  was  a  partner  of  Matthews ;  Matthews  carrying  on  the 
profession  of  an  attorney,  as  well  as  the  trade  of  a  brewer  in  which 
(1)  Huogerford  is  8^  milee  from  Newbury. 
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Pike        he  had  become  bankrupt.     The  defendant's   evidence  fixed  the 
8TBPHEK8.     officer's  arrival  in  Hungerford  an  hour  later.    He  executed  the 
warrant  about  noon  (i) :   and  the  plaintiff's  case  was  that,  with 
proper  diligence,  the  execution  might  have  been  effected  more  than 
an  hour  earlier. 
[  468  ]  It  appeared  also  that,  on  the  same  day,  December  8rd,  notice  was 

given  in  London  to  Mr.  Hooker,  the  plaintiffj's  attorney  in  the 
cause,  that  acts  of  bankruptcy  had  been  committed  by  Toms  and 
Matthews,  upon  which  a  docket  had  been  struck  and  2^  fiat  would 
issue.  The  facts  as  to  this  notice  were  as  follows.  A  clerk  of 
Mr.  Hooker,  the  same  who  had  lodged  the  fi.  fa.  with  the  sheriff's 
London  agents,  was  in  Mr.  Hooker's  office  at  ten  or  a  few  minutes 
after,  on  December  8rd,  when  Mr.  Bishop,  the  attorney  for  the 
petitioning  creditor,  came  in.  The  clerk  told  him  that  a  warrant 
had  gone  down,  to  levy  on  the  goods  of  Toms  and  Matthews. 
Bishop  then  said  that  a  fiat  had  issued,  or  was  about  to  issue, 
against  Toms  and  Matthews,  and  desired  that  the  clerk  would 
mention  this  to  Mr.  Hooker  (2).  Hooker  came  to  the  office  about 
eleven;  and  the  clerk  then  told  him  what  Bishop  had  stated. 
Soon  afterwards  a  clerk  of  Mr.  Bishop  came,  and  gave  a  like  notice 
to  Mr.  Hooker  himself. 

It  was  contended  on  behalf  of  the  defendant  that  Hooker  had 
notice  of  the  act  of  bankruptcy,  within  stat.  2  &  S  Vict.  c.  29,  8.  1, 
from  the  time  when  Bishop  made  his  communication  to  the  clerk, 
and  consequently  that  the  levy  could  not,  by  any  exertion,  have 
been  accomplished  before  the  notice  was  given  (3).  The  learned 
Judge  thought  that  the  information  left  with  the  clerk  could  not  be 
[  *46v  ]  deemed  notice  to  Hooker,  "^and,  consequently,  that  Hooker  had  no 
notice  till  eleven  o'clock.  He  left  it  to  the  jury  to  decide  at  isi-hat 
hours  the  material  facts  had  taken  place  ;  and  he  told  them  that, 
although,  under  ordinary  circumstances,  an  officer  might  not 
be  guilty  of  unreasonable  delay  if  he  received  a  warrant  in 
the  morning  and  executed  it  in  the  afternoon,  yet  if  he  unneces- 
sarily omitted  the  levy  for  only  half  an  hour  after  having  full 
opportunity  to    effect    it,   and    in  that    interval   a  notice  came 

(1)  See  below,  note  (3).  but  it  was  assumed  in  argument  an  the 

(2]  It  was  not    disputed,    on    the  after  mentioned  rule  that,  even  with 

argument  in  Banc,  that  the  communi-  reasonable   despatch,  the  levy  oould 

cation  made  at  this  time  gave  sufficient  not  have  been  effected  by  ten  o'clock  - 

wamingto  raise  the  question  ultimately  and  that    there    was  evidence    from 

discussed.  which  the  jury  might  infer  neglect  if 

(3)  The  evidence  was  contradictory ;  the  levy  was  not  made  by  eleven. 
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by  which  the  execution  was  defeated,  the  sheriff  was  liable :   and        Pikb 
that,  if,  in  the  present  case,  such  a  consequence  had  resulted  from     stxphknb. 
an  unnecessary  delay  the  plaintiff  ought  to  recover.    Verdict  for 
plaintiff. 

Keating,  in  the  next  Term,  moved  for  a  new  trial  on  the 
ground  of  misdirection,  contending  that  notice  to  a  managing  clerk 
of  Mr.  Hooker  had  been  proved,  and  was,  virtually,  notice  to 
himself.    He  also  moved  on  affidavits.    A  rule  nisi  was  granted. 

Talfourd,  Serjt.  and  J,  Gray  now  showed  cause  (i) : 

It  is  true  that,  according  to  Rothwell  v.  TimhreU  (2),  if  the 
plaintiff's  attorney  had  notice  of  the  acts  of  bankruptcy  before  the 
fi.  fa.  was  actually  executed,  the  execution  was  from  that  moment 
unprotected  by  stat.  2  &  8  Vict.  c.  29  (s),  s.  1 ;  notice  to  the  attorney 
being  notice  to  the  client  within  the  meaning  of  the  statute.  The 
question  then  is,  whether  the  information  given  to  Hooker's  clerk 
was  notice  to  Hooker. 

(CoLEBiDOB,  J. :  Tou  are  entitled  to  assume  that  the  jury  found 
for  the  plaintiff  on  the  supposition   that  notice  did  not  *reach       [  *470  ] 
Hooker  till  eleven  o'clock:    and  you  must  take  them  to  have 
found  that  before  that  hour  the  officer  had  an  opportunity  of 
levying.) 

That  is  the  effect  of  the  finding.  The  question,  therefore,  is, 
whether  the  notice  at  ten  o'clock  on  December  8rd  affected  **  the 
person,"  according  to  the  statute,  ''at  whose  suit  or  on  whose 
account  "  the  execution  issued  :  that  is,  whether  it  was  a  notice  to 
Hooker,  conclusive  upon  the  plaintiff.  The  notice  indicated  by  the 
statute  must  be  one  conveying  actual  knowledge  to  the  person 
authorised  to  act  on  such  notice.  For  this  purpose  the  mind  of 
the  master  is  the  mind  of  the  client;  that  of  the  clerk  is  not. 
[They  cited  Rothwell  v.  Ti7ribreU(4)  and  Conway  v.  NaU  (5).] 

(1)  Before  Lord  Denman,  Ch.  J.,  ruptcy  Act,  1869  (32  &  33  Vict.  o.  71). 
Patteeon,  (Coleridge  and  Erie,  JJ.  Section  133  of  12  &  13  Vict,  a  106  was 

(2)  1  Dowl.  P.  0.  (N.  S.)  778.  replaced  by  ss.  94  and  95  of  the  Act  of 

(3)  Bepealed  by  stat.  12  &  13  Yiet.  1869,  now  superseded  by  ss.  45  and  49 
c.  106,  8.  1.  But  see  sect.  133.  of  the  Bankruptcy  Act,  1883  (46  &  47 
[12  &  13  Vict.  0.  106  was  repealed  by  Vict.  c.  52).— A.  C] 

the  Bankruptcy  Eepeal  and  Insolvent  (4)  1  Dowl.  P.  C.  (N.  S.)  782. 

Court  Act,  1869  (32  &  33  Vict.  c.  83),  (6)  1  C.  B.  643,  651. 

liaving  been  supersede^  by  the  Bank-  , 
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PiKB  Keating  and  H,  J.  Hodgson,  contra  : 

Stbphbkb.        The  clerk  might  be  considered  a  managing  clerk.     There  was  no 

[  *7i  ]       proof  that  Mr.  Hooker  employed  any  other.      On  the  particular 

occasion  he,  and  no  other  person,  was  acting  in  Hooker's  absence. 

And  he  had  before  acted   in   the  suit  by  lodging  the  writ  of 

execution. 

(Coleridge,  J. :  The  mere  lodging  of  a  writ  hardly  brings  a 
person  within  the  description  of  a  managing  clerk.) 

It  should  have  been  left  to  the  jury,  if  material,  whether  he  was 
one  or  not. 

(Coleridge,  J. :  I  do  not  think  there  was  any  evidence  to  leave. 
You  assume  that  there  must  be  a  managing  clerk ;  but  this  is  not 
absolutely  necessary. 

Erle,  J. :  What  is  the  precise  meaning  of  a  '^  managing  clerk?  '* 
When  does  an  ordinary  clerk  become  a  managing  clerk  ?  If  a  boy 
is  left  to  keep  the  door,  does  he  become  so  when  a  particular  notice 
is  left  with  him  ? 

Lord  Denman,  Ch.  J. :  It  is  a  very  simple  supposition  thai  such 
a  person  as  the  evidence  described  may  represent  the  attorney  in 
receiving  an  ordinary  notice;  but  whether  he  does  so  for  the 
purpose  in  question  is  a  very  different  point.) 

The  efficacy  of  the  notice,  as  affecting  the  client,  cannot  depend 
upon  the  degree  of  confidence  which  the  attorney  places  in  a 
subordinate,  of  whom  the  client  knows  nothing.  A  point  of  this 
kind  arose,  but  was  not  disposed  of  by  the  Court,  in  Lackington  v. 
Elliott  (I).  The  present  question,  however,  does  not  mainly  depend 
upon  the  authority  of  the  clerk.  Since  the  decision  in  RothureU  v. 
Timbrell{2),  it  must  be  considered  that  notice  of  the  bankruptcy, 
given  to  the  attorney  of  the  execution  creditor,  is  a  notice  in  the 
r  •472  ]  cause.  It  is  *  therefore  like  any  other  notice  in  the  suit ;  and  a 
delivery  of  it  at  the  attorney's  office,  to  any  person  attending  there 
for  the  purpose  of  receiving  notices,  is  a  notice  to  the  attorney. 

(Erle,  J. :  Then  the  dropping  it  into  a  letter  box  would  at  once 
affect  the  client  with  knowledge,  though  the  letter  might  not  be 
opened  for  two  or  three  days. 

(1)  66  E.  B,  749  (7  Man.  &  G.  638).  (2)  1  DowU  P.  C.  (N.  3.)  778. 
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CoLBRiDOB,  J. :  If  a  direction  were  fixed  on  the  door,  to  leave        Pikb 
papers  at  a  wig-maker's  in  the  neighbourhood,  would  leaving  the    stbphsnb. 
notice  there  be  a  service  for  this  purpose  ?) 

It  would,  if  the  attorney  constituted  that  place  his  place  of  business 
for  the  time.  The  operation  of  the  notice  is  merely  technical ;  for 
it  defeats  the  execution,  though  it  be  delivered  in  London  only  five 
minutes  before  the  levy  is  made  in  the  country.  There  can  be  no 
middle  point  between  holding  an  ordinary  service  at  the  office 
sufficient  and  requiring  an  actual  knowledge  by  the  attorney  him- 
self. And,  in  general,  the  practice  of  serving  at  the  office  is  more 
convenient  and  certain  than  that  of  serving  the  attorney  personally 
wherever  be  may  be. 

(Patteson,  J. :  I  do  not  see  how  this  can  be  considered  a  mere 
notice  in  a  suit.  The  mention  of  ''notice"  in  the  statute  has 
reference  not  merely  to  executions  but  to  dealings  generally.) 

This  is  the  case  of  an  execution :  if  the  transaction  to  be  invalidated 
had  been  of  some  other  kind,  such  a  notice  might  not  have  been 
saffieient.     ♦     ♦     ♦ 

Cur,  adv.  wit. 

Lord  Drkman,  Gh.  J.,  in  the  same  Term  (June  18th),  delivered  the       [  478  ] 
judgment  of  the  Court  : 

The  point  which  has  been  argued  in  this  case,  and  on  which  we 
think  it  right  to  pronounce  our  judgment  before  we  go  into  the 
remaining  questions,  arises  on  the  first  proviso  in  stat.  2  &  B  Vict. 
c,  29,  a.  1  (1). 

That  section  enacts,  "  that  all  contracts,  dealings,  and  trans- 
attionB  by  and  with  any  bankrupt  really  and  bond  fide  made  and 
^tered  into  before  the  date  and  issuing  of  the  fiat  against  him, 
uid  all  executions  and  attachments  against  the  lands  and  tene- 
ments or  goods  and  chattels  of  such  bankrupt,  bond  fide  executed  or 
Urvied  before  the  date  and  issuing  of  the  fi^at,  shall  be  deemed  to  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bank- 
rapt  committed ;  provided  the  person  *or  persons  so  dealing  with  [  •474  ] 
•och  bankrupt,  or  at  whose  suit  or  on  whose  account  such  execution 
or  aUachment  shall  have  issued,  had  not  at  the  time  of  such  con- 
trol, dealing,  or  transaction,  or  at  the  time  of  executing  or  levying 

(1)  See  anU,  p.  519,  note  (3).--A.  0. 
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PxKB        such  execution  or  attachment,  notice  of  any  prior  act  of  bankruptcy 
8TSPBXVB.    by  him  committed  "  (i). 

Upon  these  words  the  question  is,  whether  a  notice,  in  other 
respects  treated  as  sufficient,  but  served  on  a  clerk  of  the  plaintiff's 
attorney  issuing  the  writ  of  execution,  such  clerk  not  being  shown 
to  have  had  personally  the  conduct  of  the  suit,  will  take  the  execu- 
tion out  of  the  protection  of  the  clause.    The  learned  Judge  ruled 
that  it  would  not.     In  deciding  this  question  it  is  important,  of 
course,  to  consider  the  object  of  the  proviso,  which  is  in  restraint  of 
the  previous  enactment ;  and  that  is  clearly  this  :  whereas  dealings 
with  a  trader,  bond  fide  carried  on,  as  executions  issued  out  against 
his  property,  in  ignorance  of  a  prior  act  of  bankruptcy,  and  prior  to 
the  date  of  the  fiat,  are  to  be  protected,  nothing  is  to  be  done  to 
relieve  from  the  ordinary  operation  of  the  bankrupt  law  any  trans- 
action  entered  into,  or  any  execution  levied,  with  notice  of  such 
act.    And,  in  advancement  of  this,  a  second  proviso  further  limits 
the  operation  of  the  enacting  part  of  the  section  by  providing;  that, 
even  where  there  is  no  such  notice,  still,  if  the  payment  by  the 
bankrupt  be  in  the  way  of  a  fraudulent  preference  by  him,  or  the 
execution  be  founded  on  a  judgment  or  warrant  of  attorney  or 
cognovit  which  he  has  given  by  way  of  fraudulent  preference,  the 
Act  shall  give  no  protection.     On  the  receipt  of  the  notice,  it 
[  •*76  ]       becomes  the  duty  of  the  person  properly  *served  to  stop  the  trans- 
action or  execution  as  the  case  may  be.    This,  then,  being  the 
object  of  the  proviso,  the  notice  must  be  understood  to  be  such  as 
will  advance  it ;  and,  therefore,  in  the  case  of  an  execution,  it  has 
been   held,   rightly   we  think,   in  Rothwell  v.    Timbrell{2)^    that, 
although  the  words  are  "  the  person  or  persons  at  whose  suit  or  on 
whose  account"  the  execution  issues,  yet  notice  to  the  attorney 
who  conducts  the  cause  for  him,  when  acting  in  the   cause,  is 
sufficient.    It  is  obvious  that  notice  to  him  will,  in  the  majority  ol 
such  cases,  be  more  effectual  to  stop  promptly  the  further  proceed- 
ing than  notice  to  the  client  himself;  and  it  would  be  easy  to 
suppose  cases  where  the  clerk  of  the  attorney  may  have  been  so 
entirely  entrusted  with  the  management  of  the  cause  and  the  con- 
trol of  the  proceedings  that  notice  to  him  might  be  as  effectual  M 
to  his  principal,  and  equally  bind  the  client :  and  so,  in  the  case^ 
of  contracts,  dealings  and  other  transactions  in  business,  instancef 
might  be  put  of  confidential  clerks  or  managers  invested  with  sud 

(1)  See  Stat.   12  &  13  Vict  c.  106,  (2)  1  Dowl.  P.  C.  (N.  S.)  778, 

8.  133.     [See  ante,  p.  519,  note  (3).]  | 
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authority  in  the  management  of  their  masters'  affairs,  or  so  trusted  pikb 
in  the  particular  negotiation,  that  a  notice  to  them  ought  to  stop  at  stkphbitb. 
once  the  further  progress  of  it,  and  therefore  would  bind  the  prin- 
cipal as  a  notice  to  himself.  The  statute  in  terms  requires  that 
the  person  dealing  or  suing  should  have  notice,  not  that  he  should 
be  personally  served ;  and,  wherever,  in  the  transaction  or  the  suit, 
he  has  put  or  allowed  to  be  put  some  one  else  in  his  place  to 
manage  or  controul,  in  good  sense  and  equity  a  notice  to  that 
person  must  be  considered  a  notice  to  himself. 

This  being  the  principle,  the  question  is,  whether  such  a  clerk  as  [  476  ] 
we  have  described  from  the  evidence  in  the  cause  falls  within  it. 
The  counsel  for  the  defendant  contended  that  he  did :  that  any  clerk 
at  the  office  of  the  attorney,  the  place  where  all  notices  in  the  cause 
were  to  be  served,  was  such  clerk ;  nay  that  any  other  person  at 
any  other  place,  to  whom,  or  at  which,  by  notice  over  his  door,  the 
attorney  might  direct  papers,  letters,  or  notices  in  a  cause,  to  be 
delivered,  was  such  an  agent  as  might  receive  a  notice  under  this 
proviso  to.  bind  the  client.  But  there  is  an  obvious  distinction 
between  such  a  notice  and*  those  notices  and  matters  which,  in  the 
ordinary  progress  of  a  cause,  must  be  passing  from  one  attorney  to 
the  other.  That  the  cause  may  proceed  with  regularity  and  without 
delay,  the  Courts  require  that  the  attorney  shall  always  be  at  his 
office,  or  have  some  competent  person  there  during  office  hours  for 
the  purpose  of  receiving  them ;  and,  as  to  these,  the  attorney  is 
regarded,  not  merely  as  the  mere  agent  of  the  client,  but  rather  as 
a  substituted  principal.  What  is  required  upon  a  notice  of  this 
kind  to  be  done  or  communicated,  there  ought  to  be  a  clerk  at  the 
office,  sufficiently  skilled  and  instructed,  to  be  able  to  do  or  com- 
municate or  take  the  necessary  step  upon,  if  the  attorney  himself 
be  absent ;  and  the  client  must  suffer  if  his  attorney  be  guilty  of 
any  default  in  not  employing  such  a  clerk.  But  the  notice  now  in 
question  was  not  a  notice  in  the  cause  :  it  was  the  intervention  of 
a  third  party,  on  the  result  of  which  would  depend  the  perception 
or  not  of  the  whole  fruits  of  the  cause.  It  cannot  be  said  that  the 
clerk,  receiving  it  had  authority  to  stay  the  issuing  or  the  levying 
of  the  execution,  nor  that  his  master  was  bound,  at  all  office  hours, 
to  have  a  clerk  *there  with  such  authority  in  his  own  absence.  [  *477  ] 
This  was  a  matter  which  would  require  the  whole  discretion  of  the 
principal,  to  determine  whether  he  would  yield  to  it  or  enforce  his 
writ;  and  attorneys  are  not  bound  in  all  cases  to  have  in  their 
employment  clerks  to  whom  such  extensive  authority  may  be  safely 
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PiKB        entrusted.    What  has  been  called  a  managing  clerk  is  by  no  means 

Stbphknb.     &  necessary  officer  in  an  attorney's  establishment.      It  would  be 

very  unjust  to  require  it ;  and  it  must  not  be  taken  that  even  such 

a  person  would,  under  all  circumstances,  be  one  on  whom  such  a 

notice  could  be  effectually  served. 

If  it  be  said  that  the  doctrine  now  laid  down  may  sometimes  lead 
to  injustice,  and  that,  by  the  absence  of  the  attorney  from  bis 
office,  it  may  become  impossible  to  serve  the  notice  in  time  to 
prevent  the  execution  from  taking  effect,  the  answer  is,  that  the 
proviso  embraces  other  cases  than  that  of  execution,  and  must  be 
construed  throughout  on  the  same  principle :  that,  even  as  con- 
strued by  us,  the  party  seeking  to  prevent  the  operation  of  an 
execution  has  unavoidably  an  advantage  over  him  who  seeks  to 
invalidate  a  mercantile  transaction,  because  he  has  in  all  cases  both 
the  client  and  attorney,  on  either  of  whom  he  may  serve  the  notice 
as  may  be  most  convenient :  but,  lastly  and  chiefly,  that  the  statute 
is  framed  in  advancement  of  the  policy  of  modem  legislation,  to 
restrain  the  relation  to  the  act  of  bankruptcy,  and  that  we  ought  to 
be  careful  not  to  limit  that  by  a  notice  which  is  in  truth  merely 
nugatory  as  regards  the  object  with  which  it  is  professed  to  be 
served.     The  words  compel  us  to  hold  that,  where  the  notice  is 
served  on  a  proper  person  before  the  execution  levied,  it  must  have 
[  *478  ]       effect,  even  where  from  distance  it  ^cannot  be  used  to  stop  it :  but 
we  ought  not  to  go  beyond  that. 

We  think,  therefore,  that,  in  this  case,  having  regard  to  the 
exact  circumstances,  the  ruling  of  the  learned  Judge  was  right. 
And  it  is  clear  that  the  party  serving  the  notice  treated  the  clerk 
merely  as  a  channel  through  which  it  was  to  reach  the  attorney, 
and  never  intended  to  rely  on  the  service  on  him  as  in  itself  good 
service. 

Cause  was  afterwards  shown  on  the  affidavits :  and,  in  the 
vacation  after  this  Term  (June  26th),  the  rule  was 

Ditctiarffed. 


1W8.  Ex  PARTE  BAETLETT,  Clerk. 

June  8. 
(12  Q.  B.  488—491 ;  S.  0.  18  L.  J.  Q.  B.  11 ;  12  Jur.  726.) 

[  488  J  ^  beneficed  clergyman  being  confined  on  a  sentence  of  two   years^ 

imprisonment  for  misdemeanor,  the  Bishop  of  the  diocese,  under  th< 
Pluralities  Act,  1838  (1  &  2  Vict.  c.  106,  s.  64),  served  him  with  a  1llCRud^vI] 
to  reside,  sequestered  the  living  for  disobedience^  and,  when  the  aeqao:^ 
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tntioii  had  continued  a  year,  was  proceeding  to  give  the  patron  notice,        Ex  parte 
under  sect  58,  that  the  living  was  void.  Babtlbtt. 

lliis  Court  refused,  on  motion  by  the  incumbent,  who  continued  all  the 
time  in  prison,  to  grant  a  rule  nisi  for  a  prohibition. 

Bramwell  moved  for  a  rule  calling  upon  the  Eight  Beverend 
Benn  Dickson,  Lord  Bishop  of  Hereford,  to  show  cause  why  a  writ 
ot  prohibition  should  not  issue  to  restrain  him  from  proceeding, 
until  31st  December,  1848,  to  give  notice  under  his  hand  to  the 
patron  of  the  district  church  of  St.  John  at  Ivington,  in  the  diocese 
of  Hereford,  of  the  avoidance  of  such  benefice  by  reason  of  the  non- 
residence  of  the  incumbent,  the  Beverend  Josiah  Bartlett. 

The  following  facts  appeared  on  affidavit.  On  16th  November, 
1846,  Mr.  Bartlett,  being  then  incumbent  or  curate  of  the  perpetual 
curacy  of  the  district  church  or  chapel  called  St.  John's,  in  the 
parish  of  Leominster  and  diocese  of  Hereford,  was  sentenced  by  the 
Court  of  Queen's  Bench  to  be  imprisoned  two  years  in  the  Queen's 
prifiOD  for  a  libel,  of  which  he  had  been  convicted.  *That  imprison-  [  *489  ] 
ment  continued  till  the  making  of  the  present  application.  On 
December  24th,  1846,  he  was  served  with  a  monition  from  the  then 
Bishop,  under  stat.  1  &  2  Vict.  c.  106,  s.  64,  to  go  into  residence 
forthwith,  and  to  make  a  return  to  that  monition  within  forty  days. 
He  made  a  return,  stating  the  cause  of  his  non-residence  (i),  and 
ibat  he  intended  to  prosecute  a  writ  of  error.  The  Bishop  held  the 
return  ansatisfactory,  and  issued  his  order  requiring  Mr.  Bartlett  to 
mom  into  residence  within  thirty  days.  The  order  being  served 
and  not  obeyed,  a  sequestration  was  issued.  May  26th,  1847,  against 
the  benefice.  The  writ  was  served.  May  27th.  Mr.  Bartlett 
appealed  to  the  Archbishop  against  these  proceedings;  but  the 
^tpeal  was  dismissed.  The  affidavit  stated  (on  information  and 
Uiief )  that  the  now  Bishop  intended  to  give  the  patron  notice  (under 
^-t.  58  of  the  statute)  that  the  living  was  vacant ;  and  it  alleged 
further  (on  the  like  ground)  that  the  patron  was  about  to  present 
another  clerk.    Mr.  Bartlett  deposed  that  nothing  but  his  imprison- 

cieat  had  prevented  him  from  residing. 

• 

BramwtU  contended  that  this  was  not  a  case  within  stat.  1  &  2 
Vict.  c.  106,  B.  54,  which  gives  the  proceeding  by  monition  and 
^nestratioD  of  the  benefice  where  the  spiritual  person,  not  **  having 
any  legal  cause  of  exemption  from  residence,  does  not  sufficiently) 
ictording  to  the  true  meaning  and  intent  of  this  Act,  reside  on  such 

I)  With  the  addition  that  there  was  no  house  of  residence  belonging  to 
tie  benefice. 
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Ex  parte  benefice."  This  Court  did  not  pass  the  sentence  of  imprisonment 
with  a  view  to  such  a  consequence ;  nor  was  it  contemplated  by  the 

[  ^490  ]  Legislature.  *If  a  clergyman  deserves  to  be  deprived  becaase  he 
has  committed  an  offence  requiring  a  year's  imprisonment,  that 
deprivation  must  be  inflicted  regularly,  and  as  for  an  ecclesiastical 
offence.  Setting  aside,  then,  the  question  of  criminality,  sufficient 
reason  is  shown  here  for  the  non-residence.  Sect.  58  avoids  the 
benefice  if  it  "  continue  for  the  space  of  one  whole  year  onder 
sequestration  issued  under  the  provisions  of  this  Act  for  disobedience 
to  the  Bishop's  monition  or  order  "  requiring  the  incumbent  to 
reside :  but  there  is  no  disobedience  where  it  is  physically  impossible 
to  obey. 

(Lord  Dbnman,  Ch.  J. :  The  question  is,  whether  this  be  a  lawful 
excuse  for  absence.) 

The  party  "  does  not  sufficiently  "  "  reside ; "  but  it  is  for  a  cause 
which  the  law  makes  obligatory. 

(Lord  Denman,  Gh.  J. :  Which  he  has  made  it  obligatory  on  the 
law  to  impose  upon  him. 

Coleridge,  J. :  Suppose  he  had  been  transported  for  a  crime.) 

The  crime  might  be  ground  of  deprivation.    Here  the  Bisbop 
deprives,  not  for  the  offence,  but  incidentally  to  the  sentence. 

(Coleridge,  J. :  Suppose  the  clerk  had  given  sickness  as  a  reason 
for  bis  absence,  and  the  Bishop  had  refused  to  admit  it  as  an  excuse, 
and,  on  appeal,  the  Archbishop  had  confirmed  the  decision :  could 
this  Court  interfere  ?) 

The  allegation  of  sickness  would  raise  a  simple  question  of  fact. 

(Coleridge,  J. :  Has  not  the  Bishop  jurisdiction  to  enquire  into 
the  cause  assigned  for  the  absence,  and  to  determine  whether  or 
not  it  is  such  as  ought  to  be  satisfactory  ?) 

If,  in  the  exercise  of  his  jurisdiction,  he  is  wrongly  construing  an 

Act  of  Parliament,  it  is  a  case  for  interference :  Gould  v.  Gapper{i\ 

[  *49i  ]      HaU  V.  Mavle  (2).    {BramweU  *also  suggested  that  the  seqaestratiouj 

here  had  not  been  in  force  for  *'  one  whole  year  "  according  to  the' 

(1)  7  B.  E.  766  (5  East,  345).  (2)  7  Ad.  &  EL  721. 
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congtraction  of  the  word  *'  year  "  given  by  sect.  120,  as  applied  in      Ez  parte 
Sharpe  v.  Bluck  (l).)  Babtlettt. 

LoBD  Dbnman,  Ch.  J. : 

We  certainly  did  not,  in  passing  the  sentence  referred  to,  con- 
template the  consequence  which  has  followed.  But  it  seems  to  me 
that  the  Bishop  is  justified  in  his  proceeding,  because,  though  the 
clerk  here  is  physically  unable  to  reside,  the  disability  results  from 
his  own  misconduct.  If  superior  authorities  should  deem  it  fit  that 
this  party  should  be  relieved  from  imprisonment  in  order  that  he 
may  again  become  the  minister  of  a  congregation,  that  is  for  their 
determination,  not  ours.    This  rule  cannot  be  granted. 

Pattsson,  Coleridge  and  Erle,  JJ.  concurred. 

Rule  refused  (2). 


SIMPSON  V.  EOBINSON  (8).  }^^^' 

^  '  Junes. 


(12  Q.  B.  611—614 ;  S.  C.  18  L.  J.  a  B.  73.) 

In  an  action  for  words,  constituting,  pn'md  facie^  a  privileged  communi-> 
cation,  defendant's  conduct  after  speaking  the  words  (as,  that  he  pleaded 
their  truth  in  justification,  and  gave  no  evidence  at  the  trial  in  support  of 
such  plea,  and  that  he  refused  to  admit  their  falsehood,  although  plaintifE 
offered,  if  defendant  would  so  admit,  to  accept  an  apology  and  nominal 
damages)  may  be  left  to  the  jury  as  evidence  of  express  malice. 

So  may  the  fact  that  after  the  speaking  of  the  words,  plaintiff,  in  a 
judicial  proceeding,  and  in  defendant's  presence,  gave  evidence,  imputing 
fraud  to  defendant  in  a  transaction  between  them  antecedent  to  the  speaking 
of  the  words. 

Case,  for  defamatory  words.  Pleas,  among  others  :  Not  guilty ; 
iasue  thereon.  Justification  alleging  the  truth  of  the  words; 
replication  de  injuria:  issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  London  sittings  after  last 
Easter  Term,  a  yerdict  was  found  for  the  plaintiff. 

0*Malley,  on  a  former  day  in  this  Term  (4),  moved  for  a  new 
trial.  The  facts  of  the  case  and  the  grounds  of  motion  are  fully 
detailed  in  the  judgment  of  the  Coubt. 

Cur,  adv,  vvlU 

O;  10  a  B.  280.  field  v.    Whitworth  (1868)    18  L.   T, 

t)  Hie  same  motion  was  made  in  (N.  8.)  528,  16  W.  B.  936.— A.  C. 

t:M;  ensuing  Term  to   the  Court   of  (4)  May  30th.    Before  Lord  Den- 

Excbcqaer;  but  the  rule  was  refused :  man,  Ch.  J.,  Patteson,  Coleridge  and 

/%  r^  BariUU,  3  £x.  28.  Erie,  JJ. 

1,3;  Ckmun.  by  WnxES,  J.  in  CauU 


[511] 


828  1848.     Q.  B.     12  Q.  B.  511—518.  [r.b. 

Simpson      Lord  Dbnman,  Gh.  J.  now  delivered  judgment : 

BoBiNsoK.  This  was  a  motion  for  a  rule  to  set  aside  a  verdict  for  the  plaintiff, 
and  for  a  new  trial,  for  the  reception  of  improper  evidence,  and 
misdirection.  The  action  was  for  slanderous  words,  which  were 
primd  facie  privileged ;  and  so  a  necessity  arose  for  proving  what 
is  called  express  malice.  This  the  plaintiff  sought  to  do,  by  a 
former  dispute  between  him  and  the  defendant  respecting  a  claim 
of  20Z. ;  and,  as  evidence  of  that  dispute,  he  proved  an  examination 
of  himself  before  the  Commissioner  in  insolvency  in  the  presence 

[  *512  ]  *of  the  defendant,  and  upon  the  defendant's  application  to  have 
this  claim  struck  out  of  the  schedule.  The  examination  was  after 
the  time  of  the  slander ;  but  the  plaintiff  therein  stated  that  before 
that  time  the  money  had  been  received  by  the  defendant  (i),  and 
that  the  defendant  had  upon  repeated  applications  for  it  untruly 
pretended  that  he  had  paid  it  over.  The  defendant  was  fully  at 
liberty  to  answer  this,  and  was  called  on  to  do  so,  but  he  had 
declined  to  be  examined,  alleging  that  he  was  apprehensive  that 
the  plaintiff's  attorney  was  likely  to  take  an  unfair  advantage  of 
him  for  other  purposes. 

That  evidence  was  said  to  be  inadmissible,  on  the  authority  of  a 
case  of  Melen  v.  Andrews  (2),  in  which  Pabke,  B.  declined  to  receive 
against  a  party  proof  of  evidence  given  in  his  presence  by  a  witness 
and  not  denied  by  him.  That  learned  Judge  thought  it  safer  and 
better  not  to  lay  before  the  jury  the  defendant's  conduct  in  not 
denying  in  a  court  of  justice  what  a  witness  swore  to  the  prejudice 
of  a  party  present,  although  that  party  had  the  opportunity  of  cross 
examining  the  witness,  of  which  he  did  not  avail  himself.  We  do 
not  understand  that  case  as  deciding  that  under  no  circumstances 
can  such  evidence  be  admitted ;  though  the  learned  Judge  thought 
it  in  that  case  safer  and  better  to  exclude  it,  and  the  plaintiff's 
counsel  acquiesced :  for  cases  might  certainly  be  conceived  in  which 
a  party  by  not  denying  a  charge  so  made  might  possibly  afford 

[  *613  ]  strong  proof  that  the  imputation  was  just.  But  the  ^case  does  not 
apply.  The  object  of  the  evidence  in  this  case  was  not  to  deduce 
the  truth  of  the  plaintiff's  statement  from  the  defendant's  not  denying 
it,  but  to  make  it  probable  that  the  plaintiff  had  given  such  provo- 
cation, by  former  disputes,  as  might  naturally  be  expected  to  excite 
the  defendant's  ill  will  towards  him.    For  this  purpose  any  thing 

(1)  The  plaintiff  entered  20/.  in  bis      defendant  on  plaintiff's  account  and 
schedule,  as  a  debt  due  to  him  from      not  paid  oyer, 
the  defendant  for  money  received  by         (2)  31  B.  B.  736  (Moo.  &  Mai.  336). 
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that  showed  that  the  plaintiff  and  defendant  lived  on  bad  terms  may      Simpsox 
bear  apon  the  issue  of  malice :  and  on  this  particular  imputation    robinbok. 
the  learned  Judge  was  well  warranted  in  asking  the  jury  whether 
they  inferred  malice  from  it,  and  observing  that  such  an  attack  on 
the  character  of  an  honest  man,  or  one  who  wished  to  be  thought 
honest,  might  possibly  leave  feelings  of  resentment  in  his  mind. 

Another  part  of  the  direction  was  said  to  be  wrong.  The  plaintiff 
had  expressed  in  Court  his  willingness  to  accept  an  apology  and 
nominal  damages,  the  defendant  not  persisting  in  a  justification  of 
the  truth  which  he  had  pleaded ;  this  the  defendant  refused  ;  and, 
thongh  he  offered  no  evidence  in  support  of  the  justification,  he 
never  withdrew  the  charge.  On  this  the  learned  Judge  remarked, 
vith  reference  to  the  question  of  malice,  that  the  whole  of  the 
defendant's  conduct  might  be  considered  by  the  jury,  and  that  acts 
although  subsequent  might  indicate  the  existence  of  motives  at  a 
former  time :  and,  with  reference  to  the  question  of  damages,  he 
remarked  that  the  jury  should  consider  the  nature  of  the  imputa- 
tion, how  it  had  been  made,  and  how  it  had  been  persisted  in  down 
to  the  time  of  the  verdict,  and  they  should  calmly  consider  what 
damages  would  reinstate  the  plaintiff's  character. 

We  see  no  objection  to  this  direction.  The  defendant's  conduct 
in  putting  a  justification  on  the  record  *which  he  does  not  attempt  [  ^^^^  ] 
to  prove,  and  will  not  abandon,  may  be  taken  into  consideration  as 
proving  malice  and  aggravating  the  injury.  And,  if  the  defendant's 
eondaet  in  that  respect  may  at  all  affect  the  verdict,  every  other 
j«rt  of  his  conduct  showing  the  same  disposition  may  equally  be 
iaid  before  the  jury :  refusing  to  make  reparation  for  unjustifiable 
siander  may  have  that  effect :  and  the  malice  proved  to  exist  at  the 
time  of  the  trial,  but  connected  with  the  subject-matter  of  it,  may 
T^fll  be  believed  to  have  existed  at  the  time  of  speaking  the  words. 

My  brother  Bolfb  lately  observed  at  Nisi  Prius  on  the  plea  of 
jastification ;  and  the  Court  of  Exchequer  (i)  approved  of  his 
refernzig  to  it.  I  have  seen  him  ;  and  he  thinks  that  he  only  made 
:he  remark  to  meet  the  defendant's  argument  in  that  case,  that  the 
vords  were  hastily  spoken.  But  the  subsequent  justification  has 
to  bearing  even  on  that  speaking  except  as  inferring  malice  at  that 
earlier  time;  and  any  conduct  of  the  defendant  at  a  subsequent 
time  leading  to  the  same  inference  must  stand  on  the  same  footing. 

Ride  refused  (2). 

<:;  Sw     Warwick    v.     Foulkes,    12  (2)  See  WiUon  v.  Eobinsan,  68  E.B. 

M  *  W.  507.  411  (7  Q.  B.  68). 
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1848.  REG.  V.  SARAH  CHORLEY  akd  Another  (I). 

June  IS. 
(12  a  B.  515—520 ;  8.  C.  12  Jur.  822.) 

^        ^  Where,  on  the  trial  of  an  indictment  for  driving  a  carriage  along,  asd 

thereby  obstructing,  a  public  footway  through  a  narrow  lane,  the  qnestion 
was,  whether  the  defendant's  private  right  of  carriage  way,  preceding  the 
public  iiser,  and  inconsistent  therewith,  had  been  released  or  abandoned, 
and  the  jury  were  directed  that  no  interruption  by  the  public  for  a  le« 
period  than  twenty  years  could  destroy  the  private  right,  a  new  trial,  for 
misdirection,  was  granted,  after  verdict  for  the  defendant. 

In  such  a  case  (no  actual  interruption  for  twenty  years  being  proved],  it 
is  not  BO  much  the  duration  of  the  cesser  to  use  the  private  easement,  as  the 
nature  of  the  act  done  by  the  grantee  of  such  easement,  or  of  the  adverse 
act  acquiesced  in  by  him,  and  the  intention  in  him  which  either  the  one  or 
the  other  indicates,  that  is  material  for  the  consideration  of  the  jury. 

Indictment  for  obstructing  a  public  footway  by  driving  horses 
and  carts  along  it.     Plea  :  Not  guilty.     Issue  thereon. 

The  case  was  tried  before  Piatt,  B.,  at  the  Somersetshire  Summer 
Assizes,  1846,  when  a  verdict  was  found  for  the  defendants. 

Kinglake,  Serjt.,  in  Michaelmas  Term,  1846,  obtained  a  rule 
nisi  to  stay  the  judgment  until  the  further  order  of  the  Court,  in 
order  that  a  fresh  indictment  might  be  preferred  (2).  (The  facts  of 
the  case,  and  the  direction  of  the  learned  Judge,  are  stated  in  the 
judgment  of  the  Court.)  In  Michaelmas  vacation,  1847  (s),  Crowdtr 
[  ^616  J  showed  *cause  against  the  rule,  and  relied  upon  the  dictum  of 
Littledale,  J.,  as  to  right  of  way,  in  Moore  v.  Raicson  (4),  and  on 
Lawrence  v.  Ohce  (6),  to  show  that  there  had  been  no  misdirection. 
Kinglake,  Serjt.,  and  Fitzherheii,  were  heard  in  support  of  the  rule. 
The  judgment  of  the  Coubt  makes  a  further  report  of  the  argument 
unnecessary.) 

(Lord  Denman,  Ch.  J. :  We  will  inquire  of  my  brother  Platt 
what  was  the  precise  direction  given  to  the  jury.) 

Cur,  adv.  vulL 

(1)  Approved  in  Crossley  v.  Light-  argument  of  the  case,  there  was  no 
owler  (lt$67]  L.  B.  2  Ch.  482,  36  discussion  of  the  question  whether  the 
L.  J.  Ch.  584. — A.  C.  Court,  after  verdict  for  the  defendants 

(2)  He  moved  for  a  new  trial :  hut,  on  an  indictment,  would  grant  a  new 
on  the  suggestion  of  Lord  Denman,  trial.  But  see  liey.  v.  Leigh,  50  B.  K. 
Ch.  J.  that  the  proper  course  was  to  463  (]0  Ad.  &  £L  398),  where  this 
move  to  stay  the  judgment,  the  rule  question  arose  (p.  469),  and  a  nev 
ui»i  was  moved  for  and  ohtained  in  trial  was  granted. 

the  form  stated  in  the  text    See  Rex  (3)  Novemher  27th.     Before  Loid 

V.  Sutton,  39  B.  B.  388  (5  B.  &  Ad.  52),  Denman,  Ch.  J.,  Coleridge  and  Wight- 

and  Bex  v.  Waiidsworih,  18  B.  B.  434  man,  JJ. 

(1  B.  &  Aid.  63).    The  rule,  as  made  (4)  27  B.  B.  375  (3  B.  &  C.  332, 339;. 

absolute,  was  for  a  new  trial.    On  the  (5)  14  B.  B.  830  (3  Camp.  514). 
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LoBD  DsKMAKy  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  rbg. 

V. 

This  was  an  indictment  for  obstructing  a  public  footway  by  the     Ghoklbt. 
driving  of  carts  and  horses  on  it :  the  plea  was  Not  guilty  ;  and  the 
verdict  passed  for  the  defendants.    A  new  trial  was  moved  for  on 
two  grounds,  the  misdirection  of  the  learned  Judge  (my  brother 
Plait),  and  the  improper  reception  of  two  leases  in  evidence. 

It  appeared  that  the  lane  in  question  was  so  narrow  that,  when  a 
cart  or  waggon  passed  through  it,  there  was  not  room  for  a  foot 
passenger  on  both  sides,  nor  indeed  could  one  pass,  conveniently 
and  without  apprehension  of  danger,  on  one  side.  Some  old  wit- 
nesses spoke  to  the  constant  user  of  it  by  foot  passengers,  and  the 
existence  of  posts  at  one  end,  with  a  turnstile  in  the  centre  of  them, 
which  must  have  effectually  prevented  it  being  at  the  same  time 
ased  for  carriages  (i).  *These  posts  and  stiles,  however,  had  dis-  [  •^17  ] 
appeared  for  a  great  many  years :  how  many,  was  left  uncertain ; 
bv  some  witnesses  carried  back  for  fifty  years ;  and  there  was 
nncertain  evidence  of  their  renewal  at  a  later  period.  The  defen- 
dants, however,  did  not  dispute  that  there  was  still  a  public  footway  ; 
nor  did  it  appear  upon  the  evidence  that  at  any  time  the  public  user 
had  been  discontinued.  But  the  defendants  contended  that  they 
were  entitled  to  a  private  carriage  way  to  their  premises,  which 
were  some  way  down  the  lane  on  one  side  of  it,  and  that  the  public 
right  had  been  acquired  subsequently,  and  was  subservient  to  their 
private  right  It  must  be  taken,  we  think,  that  the  jury  did  not 
give  credit  to  the  evidence  for  the  Grown  of  the  very  early  public 
aser  before  the  commencement  of  the  private  user  was  shown  ;  for, 
if  that  had  been  believed,  it  is  obvious  that  no  private  right  could 
have  been  acquired  which  was  in  derogation  of  it,  except  in  some 
mode  not  pretended  in  the  case  before  us;  and  no  complaint  is 
laade  that  this  part  of  the  evidence  was  not  properly  submitted  to 
the  jury.  But,  assuming  that  the  evidence  of  private  user  preceded 
the  public,  it  is  complained  that  the  Judge  misdirected  the  jury  in 
telling  them  that  nothing  short  of  twenty  years'  user  by  the  public 
m  a  way  inconsistent  with  the  private  user  would  destroy  that 
right ;  and  we  are  to  consider  whether  he  was  warranted  in  that 
direction. 

We  mast  assume  that  the  jury  have  found  the  private  right  once 
well  eommenced :  and,  as  the  public  footway  was  admitted  on  the 

It  It  appeared  that  Dot  only  had      too  narrow  to  allow  the  entrance  of 
tbcfrebeen  a  turnstile  at  one  end  of  the      carriages, 
kae,  Imt  at  the  other  end  the  lane  was 
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Beg.         part  of  the  defendants,  qualified  only  to  the  extent  of  the  private 
Choblet.     nght,  the  question  in  the  cause  really  was  the  continuing  existence 

[  'BIS  ]  of  that  private  right ;  or,  to  put  it  in  other  *  words,  whether  that 
right,  once  well  commenced,  had  been  in  any  way  released,  aban- 
doned or  destroyed.  The  mode  in  which  the  prosecutor  contended 
that  the  right  must  be  taken  to  have  come  to  an  end  was,  by  the 
public  user  and  obstruction,  inconsistent,  as  it  was  said,  with  the 
assertion  of  the  private  easement ;  and  this  gave  occasion  to  the 
ruling  which  is  complained  of.  The  learned  Judge  appears  to  have 
told  the  jury  that  no  interruption  by  the  public  for  a  shorter  period 
than  twenty  years  would  destroy  the  right.  If  this  were  laid  do^ni 
as  a  rule  of  law,  or  even  as  a  conclusive  presumption  of  fact,  we 
think  in  the  former  case  it  was  erroneous,  and  in  the  latter  would 
be  likely  to  mislead  the  jury,  as  turning  their  attention  to  a  definite 
period  of  time  as  the  ground  for  decision,  when  time  might  in  truth 
be  wholly  immaterial,  or  only  in  part  material.  If,  on  the  other 
hand,  the  learned  Judge  had  done  no  more  than  remark  that,  if  a 
mere  ceasing  to  use  the  private  way,  or  a  mere  acquiescence  in  the 
interruption  by  the  public  were  relied  on,  it  would  be  prudent  in 
them  not  to  rely  on  such  mere  cesser  or  acquiescence  unless  shown 
for  twenty  years,  we  think  such  a  remark  could  not  have  been 
quarrelled  with,  and  certainly  would  have  been  no  misdirection. 
We  gather,  however,  from  the  learned  Judge's  report,  that  it  was 
so  stated  to  the  jury  that  they  could  scarcely  fail  of  understanding 
it  in  the  former  sense,  as  something  by  which  they  were  to  be 
definitely  bound  ;  and  therefore  think  there  ought  to  be  a  new  trial. 
The  learned  Judge  appears  to  have  proceeded  on  the  ground,  that, 
as  twenty  years'  user  in  the  absence  of  an  express  grant  would  have 

[  •519  ]  been  necessary  for  the  acquisition  *of  the  right,  so  twenty  years' 
cesser  of  the  use  in  the  absence  of  any  express  release  was  necessary 
for  its  loss.  But  we  apprehend  that,  as  an  express  release  of  the 
easement  would  destroy  it  at  any  moment,  so  the  cesser  of  use 
coupled  with  any  act  clearly  indicative  of  an  intention  to  abandon  the 
right  would  have  the  same  effect  without  any  reference  to  time. 
For  example,  this  being  a  right  of  way  to  the  defendant's  malthouse, 
and  the  mode  of  user  by  driving  carts  and  waggons  to  an  entrance 
from  the  lane  into  the  malthouse  yard,  if  the  defendant  bad  removed 
his  malthouse,  turned  the  premises  to  some  other  use,  and  walled 
up  the  entrance,  and  then  for  any  considerable  period  of  time 
acquiesced  in  the  unrestrained  use  by  the  public,  we  conceive  the 
easement  would  have  been  clearly  gone.    It  is  not  so  much  the 
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daratioD  of  the  cesser  as  the  nature  of  the  act  done  by  the  grantee         Rbo. 
of  the  easement,  or  of  the  adverse  act  acquiesced  in  by  him,  and     choblbt. 
the  intention  in  him  which  either  the  one  or  the  other  indicates, 
which  are  material  for  the  consideration  of  the  jury. 

The  period  of  time  is  only  material  as  one  element  from  which 
the  grantee's  intention  to  retain  or  abandon  his  easement  may  be 
inferred  against  him ;  and  what  period  may  be  sufficient  in  any 
particular  case  must  depend  on  all  the  accompanying  circumstances. 
This  is  the  principle  on  which  the  judgments  of  all  the  members  of 
this  Court  proceeded  in  Moore  v.  Rawson  (i),  and  which  was  adopted 
in  Ligging  v.  Inge  (2).     It  is  true  that  those  were  cases  between  two 
individuals,  and  not  between  the  public  and  one  individual :  but  that 
ean  make  no  difference  ;  because,  assuming  the  defendants*  to  have 
'been  the  prior  right,  theirs  was  the  dominant  tenement,  the  lane       [  *520  ] 
was  the  servient  tenement :  the  owner  of  this  last,  then,  could  not 
dedicate  absolately  to  the  public  so  long  as  it  remained  subject  to 
the  prior  right ;  he  could  give  nothing  but  what  he  himself  had,  a 
right  of  user  not  inconsistent  with  the  defendants*  easement.     The 
qaestion,  therefore,  Has  the  owner  effectually  made  an  absolute 
dedication  to  the  public  ?  necessarily  involves  this.  Has  the  defen- 
dant released  the  right  which  he  enjoyed  ?    And,  in  the  present 
case,  though  time  would  be  very  material,  yet  the  nature,  both  of 
the  obstraction  at  one  end  by  posts,  of  the  user  by  the  public,  and 
the  amount  of  acquiescence  by  the  defendants,  were  also  so  material, 
that  the  attention  of  the  jury  should  have  been  pointedly  drawn  to 
them.    Their  conclusion  might  very  possibly  have  been  the  same : 
bat,  in  the  uncertainty,  we  think  the  present  verdict  has  not  been 
satisfactorily  arrived  at. 

(His  Lordship  then  disposed  of  the  point  as  to  the  reception  of 
eridence.  A  report  of  the  judgment  on  this  point  is  deemed 
umecessaryO 

Rule  absolute  for  a  new  trial. 

0)  27  B.  B.  37d  (3  B.  &  C.  332).  (2)  33  B.  B.  615  (7  Bing.  682,  693). 
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t  "^  J  Under  the  Act,  9  &  10  Vict.  c.  95,  for  recnvery  of  small  debts,  it  is  not  a 

dividing  of  the  cause  of  action,  within  sect  63(1),  to  levy  one  plaint  for 
rent  of  premises,  and  another  (under  stat.  4  Geo.  U.  c.  28,  s.  1)  to  reooTer 
double  value  for  holding  the  same  premises  after  expiration  of  a  notice  to 
quit. 

An  action  for  double  value  lies  in  the  Courts  established  under  stat  9&  10 
Vict.  c.  95. 

A  party  sued  in  such  Court  for  rent  and  double  value,  as  above,  cannot 
avail  himself  of  stat.  9  &  10  Vict.  c.  95,  s.  58  (2),  to  oust  the  Court  of  juris- 
diction«  by  alleging  title  to  the  premises  in  himself,  if  it  be  proved  that  he 
has  admitted  himself  to  have  been  tenant  to  the  plaintiff  at  the  times  when 
the  rent  accrued,  and  from  which  the  holding  over  commenced. 

A  RULE  nisi  had  been  obtained  for  a  prohibition  to  the  Judge  and 
bailiffs  of  the  county  court  of  Winchester  against  proceeding  farther 
in  certain  plaints  between  the  above  named  parties. 

The  following  plaints  had  been  heard  in  the  county  court  on 
April  29th,  1848. 

Plaint  115.  The  plaintiffs,  in  their  particulars,  sought  to  recover 
19{.  8s.  4td.  for  rent  for  the  use  and  occupation  of  a  piece  of  land 
called  Culver  Close,  in  Saint  Michael,  Winchester,  due  to  the  testator, 
and  to  the  plaintiffs  as  his  executors,  for  two  years,  ending  Michael- 
mas, 1846.  Defendant  pleaded  that  he  was  not  indebted  to  the 
deceased  or  his  estate,  or  to  the  plaintiffs  as  such  executors,  as 
stated  in  the  particulars  ;  and  that  the  right  and  title  of  plaintiffs 
to  any  part  of  Culver  Close  was  disputed  by  defendant,  and  involved 
a  question  of  considerable  amount,  far  exceeding  20L,  and,  under 
sect.  58  of  stat.  9  &  10  Vict.  c.  95,  should  not  be  tried  by  the 
county  court. 

Plaint  116  was  for  9Z.  4^.  2d.,  rent  for  use  and  occupation  of 
Culver  Close  for  one  year,  ending  Michaelmas,  1847.  Same  pleas. 
£  622  ]  Plaint  117  was  for  91.  4s.  2d.,  rent  of  the  same  property  for  six 

months,  ending  25th  March,  1848.     Same  pleas. 

Plaint  118.  Plaint  in  ejectment  (s),  defendant,  as  tenant,  having 
held  over  and  neglected  to  quit.  To  this  defendant  pleaded  that  he 
was  legally  entitled  to  the  whole  of  Culver  Close  (4). 

By  the  affidavits  for  and  against  the  rule  it  appeared  that,  on  the 
trial,  defendant's  occupation  of  the  premises  down  to  that  time  was 

(1)  See  now   County  Courts    Act,      s.  122. 

1888  (51  &  52  Vict.  c.  43),  s.  81.— A.  C.  (4)  There  was  another  plaint  raen. 

(2)  See  now  County  Courts  Act,  tioned  in  the  affidavits,  but  on  which 
1888  (51  &  52  Vict.  c.  43),  s.  56.— A.  0.  nothing  ultimately  turned. 

(3)  See  stat  9   &   10  Vict.  c.   95, 
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proved,  as  were  also  letters  from  the  defendant  to  the  testator  and     Wickham 

to  the  attorney  for  the  plaintiffs,  admitting  that  the  defendant  was         lbk. 

tenant  ander  the  testator  at  a  rent  of  102.,  payable  at  Michaelmas, 

and  acknowledging  the  testator's  right  to  the  premises.     The  testator 

died  March  81st,  1846.    The  Jadge,  being  satisfied  that  defendant 

had  been  tenant  to  the  testator  and  to  plaintiffs  for  two  years  ending 

at  Michaelmas,  1847,  and  doubting  whether,  under  the  statute,  the 

rent  could  be  divided  as  it  was  by  plaints  115  and  116,  suggested  to 

the  attorneys  for  the  plaintiffs  and  defendant  that  the  particular  of 

demand  should  be  altered,  so  that  two  years'  rent  should  be  made 

claimable  at  Michaelmas,  1847,  and  the  plaintiffs  recover  the  whole 

of  this  under  one  plaint.     This  was  agreed  to :  and  the  Judge  gave 

judgment  for  the  plaintiffs  on  the  first  plaint  for  19Z.  8$.  4d.  (the  two 

years'  rent  to  Michaelmas,  1847,  viinus  property  tax),  and  ordered 

a  nonsuit  on  the  second  plaint. 

On  the  third  plaint  (117)  double  value  was  claimed  for  holding 
over  after  notice  to  quit :  a  holding  after  *such  notice  was  proved,       [  ♦623  ] 
and  the  value  ascertained ;  and  judgment  given  for  the  amount. 

On  the  fourth  plaint  (118)  judgment  was  given  for  delivery  of 
possession  to  the  plaintiffs  in  ten  days :  and  immediately  thereupon 
the  defendant  gave  notice  that  he  should  apply  to  a  superior  Court 
to  set  aside  the  proceedings,  and  undertook  to  enter  into  a  bond  for 
that  purpose  as  required  by  sect.  126  (i)  of  stat.  9  &  10  Vict.  c.  95. 
The  amount  to  be  secured  by  the  bond  was  fixed  (at  2001.)  with 
consent  of  the  Court :  but  no  bond  was  ever  given. 

The  affidavit  in  support  of  the  motion  stated  that  the  defendant, 
during  the  time  in  question,  had  title  under  a  certain  lease  from 
the  Dean  and  Chapter  of  Winchester,  and  that  he  had  claimed  such 
title  when  the  judgment  was  given,  as  before  mentioned,  for 
191.  88.  id.  The  attorney  for  the  plaintiffs  made  affidavit  denying 
the  title,  and  alleging  that  no  proof  of  it  was  given  at  the  trial, 
though  the  defendant  then  asserted  his  claim,  which  was  denied  on 
the  part  of  the  plaintiffs. 

The  ground  of  motion  was  that  the  sums  which  the  plaintiffs  had 
recovered,  and  which  had  been  demanded  under  plaints  115,  116 
and  117,  were  in  fact  one  claim,  divided  into  three,  contrary  to 
sect.  68  of  the  statute ;  and  that  the  plaints  raised  a  question  of 
title,  over  which  the  county  court  had  not  jurisdiction. 

(1)  Bepealed  by  the  County  Courts  corresponding  provision  in  that  Act 
Amendment  Act,  1856  (18  &  19  Vict,  or  in  the  County  Courts  Act,  1888 
c.  58),  8.  2  and  Sch.  A.    There  is  no      (51  &  52  Vict.  c.  43).— -A.  C. 
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WioKHAM  Sir  J.  JervU,  Attorney-General,  now  shoved  cause,  and  con- 

Lee.  '  tended,  as  to  plaints  116  and  116,  that  the  consent  of  parties  at 
the  trial  cured  the  objection :  as  to  plaint  117,  that  the  double 
value,  claimed  under  stat.  4  Geo.  II.  c.  28,  s.  1,  was  in  the  nature 
of  a  penalty,  and  did  not  form  one  ground  of  action  with  the  claim 
[  *524  ]  of  rent ;  *that  the  defendant,  having  admitted  himself  to  be  tenant, 
could  not,  on  those  plaints,  dispute  the  title  of  the  landlords ;  and 
that,  if  the  county  court  had  improperly  dealt  with  a  question  of 
title  under  plaint  118,  the  defendant  ought  to  have  proceeded 
according  to  sect.  126  of  stat.  9  &  10  Vict.  c.  95,  which  he  had 
neglected  to  do,  not  having  given  a  bond.  (This  point  was  finally 
conceded  by  the  defendant's  counsel ;  and  the  argument  on  it  need 
not  be  further  noticed.) 

SmirkCj  contra  : 

Stat.  9  &  10  Yict.  c.  95,  s.  68,  enacts  *'  That  it  shall  not  be 
lawful  for  any  plaintifif "  in  the  Courts  established  under  this  Act 
*'  to  divide  any  cause  of  action  for  the  purpose  of  bringing  two  or 
more  suits  in  any  of  the  said  Courts.*'  It  was  decided  in  the  case 
In  re  Aykroyd  (i)  that  any  "  cause  of  action  "  here  means,  not  any 
single  subject  of  contract,  but  any  claim,  though  made  up  of 
several  debts  (within  the  limit  there  suggested),  which  may  be  the 
cause  of  a  single  action.  Here  the  double  value  might  have  been 
recovered  in  one  and  the  same  action  with  the  rent;  and  tlie 
demand  accruing  to  the  executors  might  have  been  claimed  in  the 
same  action  with  that  which  accrued  to  the  testator.  The  double 
value  is  not  a  penalty ;  for,  if  it  were,  it  might  be  claimed  as  well 
as  the  rent. 

(Coleridge,  J. :  The  action  for  double  value  does  not  assume  a 
tenancy  to  be  subsisting. 

Erle,  J. :  The  value  recoverable  is  called  a  penalty  in  stat. 
4  Geo.  II.  c.  28,  s.  1.) 

In  an  action  for  double  value,  even  a  tenant  who  has  attorned  to 
the  plaintiff  may  dispute  his  title  to  sue  :  Tingrey  v.  Brown  (2).  In 
[  •526  ]  Wright  v.  Smith  (3),  it  seems  to  have  been  considered  *that  a 
tenant,  defendant  in  such  an  action,  might  allege  that  he  had  held 
over  (until  ejected)  under  a  fair  claim  of  title.    Again,  it  may  be 

(1)  1  Ex.  479.  (3)  5  Esp.  N.  P.  C.  203. 

(2)  4  R.  R.  805  (1  Bos.  &  P.  310). 
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questioned  whether  a  suit  for  double  value  lies  at  all  in  the  county     Wiokham 
court:  stat.  4  Geo.  II.  c.  28,  s.  1,  enacting  that  this  demand  is  to        leb. 
be  recovered  "  in  any  of  his  Majesty's  courts  of  record ; "  which, 
in  such  enactments,  usually  means  the  superior  Courts. 

{Erlk,  J.:  The  county  court  has,  by  sect.  58  (i),  jurisdiction  in 
*'  all  pleas  of  personal  actions,  where  the  debt  or  damage  claimed  is 
not  more  than  202."     This  is  such  a  personal  action.) 

The  clause  was  probably  not  intended  to  include  actions  of  this 
peculiar  kind.  For  instance,  no  form  of  procedure  has  been 
framed,  under  the  provisions  of  sect.  78,  for  actions  of  detinue. 

(Eblb,  J.:  Some  one  may  be  in  fault  for  that;  but  it  is  no 
answer.) 

LoBD  Dbnxam,  Ch.  J. : 

The  consent  clearly  removes  the  first  objection.  The  claim  of 
doable  value  was  a  different  cause  of  action  from  the  demand  for 
rent :  and  I  think  the  double  value  might  be  sued  for  in  the  county 
^'>art  under  the  general  words  of  stat.  9  &  10  Vict.  c.  95.  As  to 
title,  the  letters  show  that  it  could  not  be  in  questioil  here. 

t'lrmoK,  J. : 

The  consent  of  parties  is  an  answer  to  the  first  objection.  As  to 
the  second,  the  recovery  under  stat.  4  Geo.  II.  c.  28,  s.  1,  is  of 
Taloe,  not  rent :  the  party  wilfully  holding  over  is  to  pay  to  the 
person  kept  out  of  possession  "  at  the  rate  of  double  the  yearly 
raiue  of  the  lands ; "  ''  against  the  recovering  of  which  said  penalty 
uiere  shall  be  no  relief  in  equity."  It  is  true  that  the  double  value 
^*n  only  be  the  subject  of  an  ''action  of  debt;"  and  it  may  be 
joined  in  such  action  with  *a  claim  for  use  and  occupation ;  but  I  t  ^^^6  ] 
do  not  understand  the  Court  of  Exchequer  to  have  said  that 
vherever  two  causes  of  action  can  be  joined  it  is  a  splitting  to 
fvrparate  them.  It  has  not  been  effectually  disputed  that  an  action 
IfjT  double  value  may  be  brought  in  the  county  court.  And,  under 
»je  circnmsiances  stated,  no  question  of  title  could  arise. 

If'LEBIDGBp  J. : 

There   is  no  doubt  that  debt  for  use  and  occupation  and  for 

i;  County  ConrtB  Act,  1888  (51  &  52  Vict.  c.  43),  s.  56;  County  Courts  Act, 
.  «.5  rj  Bdw.  VII.  c.  42),  s.  3.— A.  C. 

iLk. — vou  Lixvi,  22 
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WioKHAM  doable  value  are  distinct  causes  of  action  within  the  statute  of 
Lie.  9  &  10  Vict.  They  assume  a  different  relation  between  the  parties. 
As  to  the  jurisdiction;  this  is  a  ''personal  action"  within  the 
words  of  the  statute ;  and  there  ought  to  be  very  clear  words  to 
take  it  out  of  their  operation.  It  is  observed  that  detinue  cannot 
be  brought  in  these  Courts  for  want  of  a  form  of  process :  that  may 
require  consideration  when  a  question  arises  on  the  subject :  but 
detinue  is  a  peculiar  action ;  and  that  may  be  true  with  regard  to 
it  which  is  not  true  of  another  class  of  actions. 

Eblb,  J.  : 

It  is  not  a  splitting  of  actions  to  bring  distinct  plaints  where,  in 
a  superior  Court,  there  would  have  been  two  counts.  I  am  not 
sure  whether  the  Court  of  Exchequer  puts  it  so  :  but  that  is  clearly 
the  true  construction  of  the  Act.  As  to  the  last  plaint :  these  were 
premises  held  under  demise  at  less  than  the  sum  of  501.  fixed  by 
sect.  122 ;  the  county  court  therefore  had  jurisdiction,  unless  the 
defendant  enabled  himself  to  go  into  the  question  of  title  under 
sect.  126(1). 

•  Rtde  discharged. 

1848.  BAILS  V.  LLOYD  and  PRICE. 

JuZ  I         (^2  a  B.  531—545 ;  8.  C.  17  L.  J.  a  B.  247  ;  12  Jur.  827 ;  5  BaU.  Caa.  572.) 

Defendant,  a  sharebroker,  bought  for  plaintiff,  also  a  sharebroker,  shares 
t-      ^  in  the  S.  S.  railway,  and  sent  to  him  an  account  debiting  him  with  only  the 

premium,  and  not  the  deposit,  though  defendant  had  paid  both.  Afterwaxds 
defendant  sold  the  same  shares  ;for  plaintiff,  and  sent  him  an  account 
crediting  him  with  a  sum  made  up  of  both  premium  and  deposit.  Plaintiff 
bought  and  sold  these  shares  for  his  own  principals,  and  debited  or  credited 
them  at  the  prices  charged  as  above  to  himself  on  the  purchase  and  sale  by 
defendant :  Held,  that  defendant  was  not  precluded  from  charging  plaintiff 
with  the  deposit  on  the  first  transaction,  but,  upon  plaintiff  bringing 
assumpsit  for  a  balance,  might  set  off  such  deposit. 

2.  Defendant  bought  also  for  plaintiff  shares  in  the  T.  and  D.  Bailway, 
which  then  were  only  unissued  scrip,  so  that  no  deposit  was  pa3rable.  By 
the  custom  of  the  market  (Liverpool),  the  price  does  or  does  not  include  the 
deposit  according  as  the  scrip  had  issued  or  not :  and  the  published  shant 
lists  show  how  this  is.  Defendant,  before  the  scrip  issued,  sent  pUintitf 
bought  and  sold  notes,  stating  the  price  without  the  deposit :  but  he  daily 
sent  plaintiff  the  share  lists.  After  the  scrip  issued,  defendant  paid  th^ 
deposit ;  but  he  still  omitted,  in  accounts  afterwards  sent,  to  debit  plainti^ 
with  the  deposit.   Plaintiff  had  made  these  purchases  for  his  own  prindpak ; 

(1)  See  ante,   p.  335,   note    (1):   a  lands,  &c.,  nor  the  rent  payable*  ia 

county  court  Judge  has   now  juris-  respect  thereof  exceeds  100/.  (51  &  o:l 

diction  to  try  actions  in  which  title  is  Vict  c.  43,  s.  60;  3  Edw.  VTL  c.  4  J, 

in  question  where  neither  value  of  the  s.  33). — A.  C. 
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and  he  debited  them  at  a  price  not  including  the  deposit ;  but  whether  the 
contract,  as  between  him  and  the  principals,  was  a  time  bargain,  or  shares 
were  actually  delivered,  did  not  appear :  Held,  that  defendant  was  not, 
upon  either  supposition,  precluded  from  charging  for  the  deposit,  and 
setting  it  off,  as  in  the  former  casa 

Assumpsit.  On  the  trial,  before  Alderson,  B.,  at  the  Yorkshire 
Spring  Assizes,  1847,  a  verdict  was  taken  for  the  plaintiff  for 
8,000Z.  damages,  subject  to  the  opinion  of  this  Court  on  a  case,  to 
be  settled  by  a  barrister.  The  case  was  settled,  substantially,  as 
follows. 

The  declaration  contained  counts  for  the  price  of  railway  shares 
and  scrip,  and  for  money  paid,  money  had  and  received,  and  on  an 
account  stated. 

The  defendants  pleaded:  1.  That  they  did  not  promise  as 
alleged ;  2.  payment ;  and,  3.  a  set-off  for  work  and  labour,  for  the 
price  of  railway  shares  and  scrip,  for  money  lent,  money  paid, 
money  had  and  received,  and  on  an  account  stated. 

The  case  then  stated  the  particulars  of  demand,  and  the 
particulars  of  set-off.  The  latter  alone  are  material  to  the  point 
decided,  which  related  to  the  following  items  of  set-off. 


••  1846. 
'August  ""80th 


Shares. 
80  Tean  and  Doves  . 
Commission  do.    . 
'  Sept."  "  19th.        80    South    Stafford- 
shires 
Commission  do.    . 
'But  defendants  paid  deposit  on  the  80   South 
Stafford  shares,  purchased  by  them  for  plaintiff 
on  the  19th  September,  amounting  to . 
'  And  defendants  also  paid  a  deposit  on  the  80  Tean 
and  Doves  bought  by  them  on  the  80th  August, 
but  never  charged  plaintiff  with  the  deposits  so 
paid  by  them,  of  12.  Ss.  &d.  (2)  per  share,  amount- 
ing to 


£ 

8. 

d. 

£    s.      d. 

2 

8 

6 

72  18  (1)  0 

0 

0 

6 

0  16      0" 

4 

10 

0 

860    0      0 

0 

1 

6 

6    0      0" 

200    0 
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The  plaintiff  was,  at  the  period  of  the  transactions  referred  to  in 
this  case,  a  sharebroker  carrying  on  business  at  Goole,  in  Yorkshire ; 
and  the  defendants  were  sharebrokers  carrying  on  business  at 
Liverpool. 

The  only  question  in  this  case  is,  whether  the  defendants  can 
avail  themselves,  under  the  circumstances  hereinafter  stated,  of  the 


(1)  Apparently  an  error  for  15». 


(2)  Apparently  an  error  for  IL  7«.6<2. 
22—2 


Bails 

V. 

Lloyd. 
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Dailb        two  lafit  items  in  the  particular  of  set-off,  amounting  together  to 
i^YD,       the  sum  of  241Z.  5«.,  either  byway  of  deduction  from  the  plaintiff's 
claim,  or  by  way  of  set-off. 

Various  dealings  in  railway  shares  had  taken  place  between  the 
plaintiff  and  the  defendants,  previous  to  the  transaction  out  of 
which  these  disputed  items  arise :  and,  though  acting  as  brokers, 
they  were  responsible  to  each  other  as  principals  for  the  due 
performance  of  the  contracts  entered  into. 
First,  with  respect  to  the  Tean  and  Dove  shares. 
On  the  29th  August,  1845,  the  plaintiff  instructed  the  defendants 
to  buy  for  him  on  the  following  day,  at  the  least  price  which  they 
could,  80  Tean  and  Dove  shares.     The  defendants  bought  80  shares 
L  *BSS  ]       on  the  following  *day  of  Messrs.  Schroeder  and  Ashlin,  at  21. 8*.  6d, 
per  share,  and  sent  the  advice  note  to  the  plaintiff,  as  follows. 

''  Bought  for  Mr.  J.  Dails,  Goole. 


£ 

s. 

d. 

£    «. 

d. 

2 

8 

6 

72  15 

0 

0 

0 

6 

0  15 

0 

80  Tean  and  Dove  Valley  Bailway  shares 

Commission 

For  acct.  day,  15th  September. 

August  80,  /45. 

L.  AND  P." 

The  following  is  a  copy  of  the  sold  note  from  Messrs.  Schroeder 
and  Ashlin  to  the  defendants. 

"  To  Messrs.  Llotd  and  Price.    80th  August  1846. 
"  We  have  this  day  sold  to  you  80  shares  in  the  Tean  and  Dove 
Bailway  Company,  at  2Z.  88.  6d.  per  share  premium. 

''  SOHBOEDBR  AND  ASHLIN." 

On  the  80th  August,  the  scrip  in  the  Tean  and  Dove  Valley  Rail- 
way had  not  issued.  The  price,  21.  88.  6d.,  which  the  defendants 
contracted  to  pay  Messrs.  Schroeder  and  Ashlin,  did  not  include 
the  deposit :  and  at  Liverpool  it  was  then,  and  had  been  for  some 
time,  the  usual  course  of  business,  where  the  scrip  had  not  issued, 
and  consequently  the  deposit  had  not  been  paid,  to  buy  and  sell  at 
a  price  per  share  without  including  deposit,  and,  if  the  scrip  issued 
and  the  deposit  was  paid  previous  to  the  account  day,  the  deposit 
was  added  to  the  price.  The  Liverpool  printed  share  lists  had  a 
column  for  the  sum  paid  up  on  the  shares,  as  well  as  for  the  prices 
at  which  they  were  sold  :  and  the  inspection  of  them  would  show 
whether  the  prices  quoted  included  any  deposit.  The  scrip  issued 
on  the  1st  September ;  and  the  deposit,  1/.  Is.  6d.  per  share,  was 
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entered  "^for  the  first  time  in  the  Liverpool  lists  on  the  2nd  Sep*       dails 
tember;   and  from  that  time  the  price  per  share  at  which  the       llotd. 
shares  were  sold  included  the  deposit.     The  prices  of  Tean  and       L  •^84  ] 
Dove,  qaoted  in  the  Liverpool  share  list  of   80th  August,  were 
H.  l(k.,  21.  7«.  6c2.,  2Z.  Bs.  6d.,  21.  5«.,  21.  28.  6d.  and  2L 

The  following  account  of  the  transactions  in  shares  between  the 
plaintiff  and  the  defendants,  and  which  was  rendered  by  the  defen- 
dants to  the  plaintiff  on  the  19th  September,  1845,  will  show  what 
other  dealings  there  were  in  these  shares  within  the  dates  referred 
to  in  it. 

The  case  then  set  out  an  account,  commencing  August  6th,  1845, 
and  ending  September  11th,  1845,  in  which  the  plaintiff  was 
debited  (ij,  on 

August  80th,  for  ''  80  Tean  and  Doves  - 

Com.  of  do.  - 
September  8rd,  for  "  10  Tean  and  Doves  • 
70    Do. 
Com.  do. 
And  was  credited 
On  September  4th  for ''  20  Tean  and  Doves 
11th       ''  25  Tean  and  Doves 

And  the  balance  shown  against  plaintiff  was  2812.  188.  9c!. 

The  following  letter  was  subjoined.  "  Dkab  Sir, — We  hope  you 
vill  find  the  above  correct :  a  remittance  of  money  and  scrip  will 
oblige.  We  want  45  Tean  and  Dove,  20  Worcester  and  Crewe,  and 
90  Trent  Continuations.    Your's  truly,  Lloyd  and  Price." 

In  addition  to  the  price  charged  in  the  account  for  "^the  80  Tean  [  *&86  ] 
and  Dove  shares,  the  defendants  paid  Messrs.  Schroeder  and  Ashlin 
the  deposit,  11.  la.  6d.  per  share.  This  deposit  has  not  been 
charged  in  account  to  the  plaintiff  at  all.  In  the  other  transactions 
in  Tean  and  Dove  shares,  mentioned  in  the  account,  all  of  which 
took  place  after  the  scrip  issued,  the  price  included  the  deposit. 

The  plaintiff,  in  purchasing  the  Tean  and  Doves,  acted  as  broker 
for  other  persons ;  and  he  rendered  to  them  advice  notes  of  the 
porefaasee  made  by  the  defendants  for  him  ;  and  he  charged  them 
the  same  price  as  was  mentioned  in  the  advice  note  of  the  defen- 
dants, and  as  was  charged  by  the  defendants  to  him :  and  the  plain- 
tiff did  not  charge  his  principals  for  the  shares  any  thing  beyond 
ihe  21.  8«.  6d.  per  share  and  his  commission ;  and,  upon  the  footing 
i\)  The  flams  are  copied  from  the  paper  books,  throughout  the  case. 
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Dailb  of  that  price,  settled  by  payment  with  his  principals,  before  the 
Llotd.  defendants  made  any  claim  upon  him  for  the  deposit.  The  Liver- 
pool share  lists  were  sent  by  the  defendants  to  the  plaintiff,  daily, 
through  the  months  of  August,  September  and  October;  and, 
whenever  there  was  a  letter  to  go  by  the  same  post,  the  letter  and 
the  share  list  were  sent  together.  The  balance,  281^  18«.  9^., 
which  appears  on  the  above  account  to  have  been  due  from  plain- 
tiff to  defendants,  was  carried  forward  into  subsequent  accounts, 
and  entered  into  the  account  next  mentioned. 

On  18th  September,  plaintiff  gave  the  following  order  by  letter 
to  defendants.  '*  Please  buy  as  low  as  you  can  60  South  Stafford- 
shire for  me ;  and,  if  not  exceeding  5Z.,  you  may  buy  80/'  The 
defendants,  acting  upon  this  order,  bought  80  shares  and  sent  the 
following  advice  note. 

[  586  ]  "  Bought  for  Mr.  John  Dails,  Goole. 

80  South  Stafford  shares  at  -  4  10  0 
Commission  do.  -  -  -  0  1  6 
For  account  day,  September  80th,  E.  E.  - 

"  Lr^BRPooL,  September  19th." 

Of  these  80  shares,  defendants  bought  50  of  Messrs.  Forsyth 
and  Hamilton,  and  80  of  Messrs.  Neile :  and  the  following  are 
copies  of  the  sold  notes  of  the  respective  vendors. 

"  To  Messrs.  Lloyd  and  Price.  Sirs, — We  have  this  day  sold  to 
you  50  shares  in  the  South  Staffordshire  Railway,  at  4/.  lOf .  per 
share,  nett  prem.  And  remain,  Yours  truly,  Fobstth  and 
Hamilton." 

"  Paid  &         nil. 

"  Prem.  4Z.  10«." 

"  To  Messrs.  Lloyd  and  Price.  We  have  this  day  sold  to  yon 
thirty  shares  in  the  South  Staffordshire  Bailway,  at  4^Z.  per  share ; 
namely,  prem.  4Z.  10«.  We  remain,  Your's  respectfully,  Fbas.  and 
Jas.  Neile." 

The  scrip  in  the  South  Staffordshire  shares  began  to  be  issued, 
on  the  18th  September,  1845,  at  Walsall.  During  the  first  three 
days  the  issue  was  to  the  allottees  at  Walsall,  and  the  neighbour- 
hood. The  original  deposit  was  IZ.  Is.  Qd.  per  share:  but,  in 
compliance  with  the  standing  orders  of  the  House  of  Lords,  the 
deposit  was,  by  a  resolution  of  the  provisional  committee,  passed  on 
22nd  September,  1845,  increased  to  21.  lOs.  per  share,  the  shares 
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being  25/.  shares.     The  first  deposit  of  IZ.  Is.  6d.  per  share  on  the        Dailb 

letters  of  allotment  of  the  South  Stafford  shares,  purchased  by       llotd. 

defendants  for  plaintiff,  had  been  paid  on  14th  August,  1845  ;  and 

the  second  deposit  on  18th  and  19th  September  in  that  year.     The 

price,  4{.  10^.,  at  which  defendants  contracted  *to  buy,  did  not       [  *ft87  j 

include  the  deposit  or  any  part  thereof.     The  prices  quoted  in  the 

Liverpool  shares  list  of  19th  September  were  4Z.  10«.  and  42.  16b. 

In  settling  with  the  vendors  for  the  shares,  after  the  scrip  had 

Issaed,  defendants  paid  them  21.  lOir.,  in  addition  to  the  above  sum 

of  4/.  10<.  per  share. 

On  the  26th  September,  defendants  received  instructions  from 
plaintiff  to  sell  80  South  Staffords ;  and  they  sold  them  on  that 
day  at  71.  per  share,  and  sent  the  following  advice  note. 

*'  Sold  for  John  Dails,  Goole. 

£ 

80  South  Stafford  Railway  shares  at  -     7 

Commission  on  do.        -        -        -    0 


8.    d. 
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E.E. 

550 

0 
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For  account  day  October  15th. 

LiVBBPOOL,  September  26th,  1846." 

On  2nd  October,  defendants  forwarded  the  plaintiff  the  following 
Account  of  transactions  between  them  up  to  the  30th  September. 

The  case  set  out  the  account,  beginning  at  September  15th, 
1^5 ;  in  which  account  plaintiff  was  debited  as  follows. 

£    8.   d.       £      B,  d. 
''  September  19th,  80  South  Stafford  -    4  10    0      360    0    0 
Commission  do.  -    0    16  6    0    0" 

And  the  balance  against  the  plaintiff  was  141Z.  2«. 

This  account,  it  will  be  observed,  contains  the  purchase  only, 
and  not  the  sale,  of  the  80  South  Staffords  (the  sale  being  for  a 
eabseqaent  account) ;  and  the  price  charged  is  4L  10«.  per  share. 

On  ISth  October,  defendants  forwarded  the  plaintiff  the  following 
dceoont  of  transactions  between  them  up  to  that  date. 

The  case  set  out  the  account,  beginning  at  26th  September,  1846,       [  638  ] 
and  crediting  plaintiff  as  follows. 

£     B,  d.        £     9.   d. 

"Sept.  26th.    To  80  Staffords         -    7    0    0      660    0    0" 
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LH.E. 


Bails 
Llotd. 


And  the  balance  in  favour  of  the  plaintiff  was  941L  16«.  6d. 

In  this  account,  the  selling  price  charged  for  the  South  Staffords 
includes  the  deposit  of  2{.  10«. 

On  31st  October,  defendants  forwarded  the  plaintiff  the  following 
account  of  transactions  between  them  up  to  that  date. 


John  Dails,  Esq.,  Goole,  in  account  current  with  Lloyd  and  Price,  Liverpool 


1845. 

Got  17.    Cash    - 

13.    Gomm.  Goole 
and  Done.  - 

Balance 


d. 

6 

£     «.  d. 
866    7  8 

5  0  0 
386  8  10 

1,246  16  6 

1845. 

Oct  13.  Balance  Acet 

rendered   - 
40  Qoole  and 

Done. 


Oct.  27.  Balance 


£  «.  d. 

£  s.  U. 

- 

941  16  6 

7  5  8 

305  0  0 

1,246  16  6 

„    . 

386  8  10 

The  plaintiff  has  not  been  charged  in  account  at  all  with  any 
thing  beyond  the  4Z.  10««  per  share  for  the  South  Staffordshire 
shares. 

The  plaintiff,  in  buying  and  selling  the  South  Staffordshire 
shares,  acted  as  broker  for  other  parties ;  and  he  rendered  advice 
notes  to  them,  and  settled  by  payment  with  them  upon  the  footing 
of  the  advice  notes  sent  to  him  by  the  defendants,  treating  the 
purchase  price  charged  in  these  notes  as  the  full  price  of  the 
shares.  The  settlement  by  payment  was  before  the  defendants 
made  any  claim  upon  the  plaintiff  in  respect  of  the  deposit 
upon  these  shares.  The  Liverpool  share  lists  contained  no  entry 
in  the  column  for  money  paid  on  account  of  South  Staffordshire 
[  *639  ]  *until  the  26th  September,  when  the  22.  10«.  per  share  was  entered 
for  the  first  time  as  paid. 

The  defendants  omitted  by  mistake,  in  the  accounts  rendered  by 
them  to  the  plaintiff,  and  which  are  hereinbefore  set  forth,  to  make 
any  reference  to  the  deposit  paid  by  them  on  the  Tean  and  Dove 
shares,  and  also  on  the  South  Staffordshire  shares,  in  addition  to 
the  price  stated  in  the  advice  notes  sent  to  the  plaintiff. 

On  18th  November,  the  plaintiff  addressed  to  the  defendants  a 
letter  of  which  the  following  is  an  extract :  ''  I  beg  to  annex  your 
account  current,  showing  a  balance  in  my  favour  of  6052.  14«.  10t/«, 
of  which  amount  I  must  beg  the  favour  of  a  remittance  by  return 
of  post." 

On  receipt  of  this  letter,  defendants  examined  their  books,  and 
first  discovered  their  mistake  with  regard  to  the  deposits. 

On  19th  November,  defendants  addressed  the  plaintiff  a  letter  of 
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which  the  following  is  an  extract :  '*  We  are  in  the  receipt  of  your's  of        Daii^b 
yesterday  annexing  statement  of  your  account,  which  is  not  com-       llotd. 
plete.    According  to  your  statement  we  stand  D'.  for  605i.  14«.  lOd. 
Bat,  on  September  19th,  we  paid  deposit  on     £     s.    d.       £    s.    d, 
80  South  Staffordshires,  amounting  to       -  200    0    0 

And  then,  on  August  (i),  1880,  we  pur- 
chased for  you  80  Tean  and  Doves  at 
2/.  Ss.  6d.  p*.  But  never  charged  you  the 
deposit  of  IL  Ss.  8d.  per  share,  amount- 
ing to       41     5     0    241     5     0 


Which  leaves  a  balance  of  -        -        -        -  £864    9  10 


'according  to  our  statement,  which  is  correct.    We  enclose  sundries,       [  *ft^  ] 
&8  at  foot,  for  S64Z.  9s.  lOd.,  to  square  this  account,  and  which 
please  acknowledge." 

On  20th  November,  plaintiff  addressed  to  defendants  a  letter  of 
vhieh  the  following  is  an  extract :  '*  I  have  your's  of  yesterday's 
date,  accompanying  cash  &c.,  value  together  8642.  9«.  lOd.,  which 
amount  is  passed  to  your  credit.  The  claims  you  make  for  South 
Staffords  and  Tean  and  Doves  shall  be  laid  before  the  parties  con- 
cerned, two  of  whom  are  from  home  at  present :  but  I  really  cannot 
aUow  you  thus  summarily  to  make  the  deductions  from  our  present 
settlement  for  other  transactions.  I  do  therefore  hope  you  will  see 
the  justice  of  immediately  remitting  the  balance  of  241Z.  68.  still 
remaining  due  to  me." 

On  2l8t  November,  defendants  addressed  the  plaintiff  the  following 
kriter :  "  Your's  is  to  hand.  As  regards  the  deposits  charged  on  the 
South  Staffords  and  Tean  and  Doves,  it  is  only  what  we  have  paid 
vben  the  shares  were  taken  up :  and  so  you  will  at  once  see  the 
jQ&tice  of  it.  TMien  you  look  at  our  position,  you  will  not  think  we 
do  wrong  in  not  sending  you  the  money.  We  purchased  prior  to 
the  scrip  being  issued ;  aud  consequently  the  deposit  was  not  in  the 
hsu :  this  your  client  will  see  on  reference  to  the  list,  and  will  not 
hesitate  to  settling  with  you." 

On  22nd  November,  plaintiff  addressed  the  defendants  a  letter 
from  which  the  following  is  an  extract :  "  If,  therefore,  I  do  not,  on 
or  before  Wednesday  next,  receive  from  you  the  balance  of  24K.  58., 
remaining  due  to  me,  I  shall  at  once  place  the  matter  in  the  hands 
o{  my  solicitor ;  and  must  decline  any  further  communication  with 

(1)  Sic. 
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DAiLs       you,  except  through  him.    At  foot  *I  give  you  the  names  of  the 

LloVd.       purchasers  of  the  South  Staffordshire  and  Tean  and  Dove  shares, 

[  *&^i  ]       in  (])  your  government ;  as,  unless  I  am  first  put  in  possession  of 

the  balance  owing  me,  I  must  decline  any  further  interference  in 

the  matter." 

The  names  and  descriptions  were  given  at  the  foot. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defen* 
dants  can  avail  themselves,  in  this  action,  in  any  form,  of  the 
deposits  on  the  Tean  and  Dove  and  South  Staffordshire  shares, 
amounting  together  to  the  sum  of  2A1L  6«.,  paid  by  them  to  the 
persons  from  whom  they  bought  those  shares,  in  addition  to  the 
prices  charged  by  them  in  their  advice  notes  and  in  the  accoonts 
sent  to  the  plaintiff.  If  they  can  avail  themselves  of  that  sum, 
then  the  plaintiff  has  been  fully  paid  his  demand ;  and  the  verdict 
will  be  entered  for  the  defendants  on  the  2nd  and  Srd  issues :  if 
they  cannot  avail  themselves,  then  the  verdict  will  be  entered  for 
the  plaintiff  on  all  the  issues,  and  be  for  the  sum  of  241L  5s. 

The  case  was  argued  in  last  Term  (2). 

Baines,  for  the  plaintiff,  contended  that,  the  plaintiff  having 
settled  with  his  own  principals  on  terms  which  had  been  fixed 
according  to  the  representation  of  the  defendants,  the  loss  must 
fall  on  the  defendants,  as  having  been  guilty  of  the  first  laches : 
Skyring  v.  Greenwood  (8),  Marriot  v.  Hampton  (4),  Branuton  v. 
[  *542  ]  *  Robins  (5),  Shaw  v.  Picton{6),  Shaw  v.  DartnaU{7) :  that,  although 
a  party  may  correct  a  mistake  which  has  not  affected  the  position 
of  another,  Thomas  v.  Hawkes  (8),  Cox  v.  Prentice  (9),  Heane  v. 
Rogers  (lo),  yet  it  is  otherwise  where  such  other  party  has  been 
prejudiced  by  acting  on  a  mistaken  representation :  Sheffield  and 
Manchester  Railway  Company  v.  Woodcock  (ll),  Pickard  v.  Sears  (l2^, 
Gregg  v.  Wells  (13). 

Cowling,  contra,  contended  that  the  plaintiff,  being  himself  a 
broker,  could  not  but  have  known,  from  a  comparison  of  the  prices 

(1)  Sic.  (7)  30  li.  E.  246  (6  B.  *  C.  56\ 

(2)  May  2nd,    1848.      Before  Lord  (8)  58  R.  K.  648  (8  M.  St  W.  140). 
Denmau,  Ch.  J.,  Pattesou,  Wightmau  (9)  16  R.  R.  288  (3  M.  &  S.  344). 
and  Erie,  JJ.  (10)  9  B.  &  C.  .577. 

(3)  4  B.  &  C.  281.  (11)  56  R.  R.  788  (7  M.  &  W.  374, 

(4)  4  R.  R.  439  (7  T.  R.  269  ;  ^\  C.  583). 

2  Sm.  L.  C.  237).  (12)  45  R.  R.  538  (6  Ad,  &  EL  46y>. 

(5)  29  R.  R.  493  (4  Ring.  11).  (13)  50  R.  R.  347  (10  Ad.  &  £1.  9u  . 

(6)  28  R.  R.  445  (4  B.  &  C.  715,  724).  '  | 
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with  the  share  lists,  that  no  deposit  had  been  charged  to  him,  and  Dails 
that  it  had  been  paid  by  the  defendants  :  that  the  effect  of  a  sale,  llotd. 
and  the  liability  to  the  deposit,  with  reference  to  the  account  day, 
was  well  understood  among  brokers,  and  must  be  assumed  to  have 
been  within  the  plaintiff's  knowledge :  Fletcher  v.  Marshall  (i)  ; 
that  the  deposit  paid  by  the  defendants  was  money  paid  for  the  use 
of  the  plaintiff:  Sutton  v.  Tatham{2),  Bayliffe  v.  Butterworth  (s) : 
and  that  the  right  of  action  had  not  been  waived :  WiUaughby  v. 
Backhouse  (4). 

Cur,  adv.  vuit. 

Lord  Dbnman,  Gh.  J.,  in  this  Term  (June  8th),  delivered  the 
judgment  of  the  Court  : 

The  only  question  in  this  case  was,  whether  the  ^defendants  were  [  *&4S  ] 
entitled  to  set  off  a  sum  of  200/.,  paid  by  them  for  deposit  on  eighty 
shares  in  the  South  Stafford  Railway,  purchased  by  them  for  the 
plaintiff,  and  a  further  sum  of  41/.  5b.,  paid  by  the  defendants  for 
deposit  on  thirty  shares  in  the  Tean  and  Dove  Railway,  purchased 
by  them  for  the  plaintiff. 

Upon  looking  at  the  accounts  between  the  parties,  as  stated  in  the 
case,  it  seems  to  us  to  be  clear  that  the  defendants  are  entitled  to 
set  off  the  200/.  paid  by  them  for  deposit  upon  the  eighty  shares  in 
the  South  Stafford  Railway,  as  the  plaintiff  has  actually  had  the 
full  benefit  of  that  payment  allowed  to  him  in  account,  though  the 
defendants  have,  by  mistake,  omitted  to  charge  him  with  it  on  the 
debit  side  of  the  account.  In  the  account,  sent  by  the  defendants 
to  the  plaintiff,  of  the  2nd  October,  1845,  they  charge  him  with 
860/.  as  the  purchase  money  for  the  eighty  South  Stafford  shares 
at  4/.  108.  a  share,  omitting  to  charge  him  with  2/.  10«.  per  share 
more,  which  they  had  paid  for  deposit :  but,  in  the  subsequent  account 
of  the  18th  October,  1845,  they  give  him  credit  for  560/.,  as  the 
produce  of  the  same  shares,  which  they  sold  for  the  plaintiff  at  71. 
a  share,  which  included  the  2/.  lOs.  per  share  paid  by  them  for 
deposit  beyond  the  premium  of  4/.  10«.  per  share.  There  is,  there- 
fore, no  reasonable  ground  for  contending  that  the  defendants  are 
not  entitled  to  set  off  that  200/. 

The  right  to  set  off  the  41/.  58.,  on  account  of  the  Tean  and  Dove 
shares,  is  not  quite  so  clear.  Those  shares  were  purchased  by  the 
defendants  for  the  plaintiff,  on  the  80th  of  August,  1845,  at  2/.  8^.  6d. 

(1)  71R.B.827(15M.&W.75d,763>.  (3)  74  R  R.  702  (1  Ex.  425). 

(2)  50  E.  R.  312  (10  Ad.  &  El.  27).  (4)  26  R.  R.  566  (2  B.  &  C.  821). 
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dails  per  share  ;  and  the  bought  note  was  sent  to  the  plaintiff  with  that 
Lloyd.  sum  as  the  price.  The  21.  8«.  6d.  was  only  the  premium  *per  share, 
[  *544  ]  no  deposit  being  then  paid,  as  the  scrip  was  not  issued.  The  shares 
were  bought  for  the  plaintiff  for  the  account  day,  which  was  the 
15th  of  September,  and,  by  the  custom  of  share  brokers,  if  the 
deposit  was  paid  before  the  account  day,  it  was  added  to  the  price. 
The  plaintiff  was  a  share  broker,  but  dealt  with  the  defendants  as  a 
principal ;  and  the  fact  of  his  being  himself  a  broker  is  no  otherwise 
important  than  as  showing  that  he  would  be  cognizant  of  the  course 
of  dealing  in  the  share  market  with  respect  to  the  payment  of 
deposits  upon  shares. 

As  the  scrip  of  the  Tean  and  Dove  shares  had  not  come  out  on 
the  80th  of  August,  when  the  purchase  was  made,  it  most  have 
been  clear  to  the  plaintiff  that  the  deposit  had  not  been  paid  at  that 
time,  and  consequently  was  not  included  in  the  price  of  21.  Ss.  6d. 
per  share.  In  the  ordinary  course  of  business,  the  payment  made 
by  the  defendants  on  account  of  the  deposit  would  not  appear  as  a 
charge  against  the  plaintiff  until  the  19th  September,  when  the  first 
account  was  rendered.  It  is  not,  however,  charged  to  the  plaintiff 
in  that  account,  nor  in  any  other,  owing  to  a  mistake.  And  the 
question  is,  whether  the  defendants  are  concluded  by  that  omission 
from  charging  the  plaintiff  with  the  payment  of  the  deposit  as  an 
item  of  set-off,  because  he  has  himself  sold  to  other  persons  at  the 
price  paid  for  premium  only,  and  has,  at  that  rate,  been  paid  and 
settled  with  by  those  persons. 

The  precise  nature  of  the  dealing  between  the  plaintiff  and  his 
principals  does  not  appear  upon  the  case  ;  nor  is  it  stated  that  the 
scrip  was  ever  transferred  by  the  plaintiff :  for  all  that  appears,  it 
may  have  been  a  mere  time  bargain,  and  the  scrip  may  still  be  in 
[  *545  ]  the  *hands  of  the  plaintiff.  If  the  scrip  was  actually  transferred 
by  the  plaintiff,  he  must  have  known,  or  ought  to  have  known,  that 
the  price  he  paid  was  premium  merely,  and  could  not  have  included 
any  sum  paid  for  deposit.  In  either  view  of  the  case,  we  think  that 
the  defendants  are  entitled  to  set  off  the  amount  which  by  the  course 
of  business  they  were  bound  to  pay  in  order  to  procure  the  scrip, 
beyond  the  premium,  and  that  the  omission  to  debit  the  plaintiff 
with  such  payment  in  their  account  does  not  take  away  their  right. 
They  dealt  with  the  plaintiff  as  the  principal  in  the  transaction, 
and  are  not  concluded  by  having,  by  mistake,  omitted  to  charge 
him  with  a  payment  of  which  he  has  had  the  benefit  by  the  actual 
possession  of  the  scrip,  which  could  only  have  been  obtained  by  the 
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payment  in  question.     The  case  of  Sutton  v.  Tatham{i),  as  well  as 

the  other  cases  cited  in  the  argument,  are  consistent  with  the  view 

we  take  of  the  case :  and  our  judgment  therefore  is  in  favour  of  the 

defendants. 

Judgment  for  defendants. 


Bails 

t:. 
Llotd. 


BOWERS  V.  NIXON. 

(12  Q.  B.  658,  n.— 562,  n. ;  S.  C.  18  L.  J.  Q.  B.  35.) 

[This  case,  reported  in  12  Q.  B.  merely  as  a  note  to  another  case 
of  Bowers  v.  Nixon  (not  retained  in  the  Revised  Reports,  the  point 
being  technical  and  obsolete)  will  be  reprinted  from  the  better  report 
in  18  L.  J.  Q.  B.  36.] 


1848. 
Nov,  27. 


In  the  Matter  of  Arbitration  between  BEAD8HAW  and        i848. 


The  east  and  WEST  INDIA  DOCKS,  &c. 

(12  Q.  B.  562—576 ;  S.  C.  17  L.  J.  Q.  B.  362 ;  12  Jur.  998.) 

Under  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  if  a 
question  of  disputed  compensation  be  submitted  to  arbitration,  under 
ss.  23,  25,  and  an  umpire  be  appointed,  under  sect  28,  by  the  Board  of 
Trade  (or  Railway  Commissioners,  since  stat.  9  &  10  Vict.  c.  105),  and  the 
submission  be  made  a  rule  of  Court  (2)  under  sect.  36,  the  Court  has  juris- 
diction to  set  aside  the  award  of  the  umpire,  though  neither  the  appointment 
of  the  umpire,  nor  his  award,  be  made  a  rule  of  Court. 

It  is  no  objection,  under  sect.  63,  to  the  award  of  such  umpire,  made 
under  sect.  28,  that  the  price  of  the  land  and  the  compensation  for  damage 
by  severance,  though  each  is  expressly  claimed,  are  assessed  in  a  gross  sum. 

A  claimant  in  respect  of  land  of  which  he  is  tenant  in  fee  cannot  object 
that  the  award  assesses  the  compensation  on  the  assumption  that  he  is  in 
possession,  whereas  it  is  occupied  by  a  lessee. 

The  Court  will  not  entertain  the  objection  that  the  award  is  contrary  to 
the  evidence. 

A  Company,  under  sect.  25,  appointed  an  arbitrator  on  23rd  March ;  the 
claimant  another  on  6th  April.  The  arbitrators  neglected,  seven  days  after 
request  by  the  Company,  to  appoint  an  umpire ;  on  which  the  Company 
applied  to  the  Railway  Commissioners ;  and  they  appointed  an  umpire  on 
17th  May.     Held  that  such  appointment  was  in  time. 

The  umpire  and  arbitrators  made  their  declarations,  under  sect.  33,  on 
27th  May,  before  the  umpire  entered  upon  the  matters  referred :  Held,  that 
no  objection  arose  from  Uie  lateness  of  these  declarations. 

The  umpire  made  his  award  on  23rd  July  :  Held,  not  too  late,  he  having 
three  months  for  that  purpose,  under  sect.  23,  from  the  time  of  the  duty 
devolving  on  him  (3). 

The  following  facts  were  stated  by  the  affidavit  on  which  the  after 

mentioned  rule  nisi  was  obtained. 

(3)  Followed  on  this  point  in  Re 
PuUen  and  The  Corporation  of  Liver' 
pool  (1882)  51  L.  J.  Q.  B.  288.— -A.  C. 


(1)  50  R.  R.  312  (10  Ad.  &  EL  27). 

(2)  See  now  Arbitration  Act,  1889 
(52  &  63  Vict.  c.  49),  ss.  1  and  24.— A.  C. 


May  4. 
Juns2, 
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Bradbhaw'b  1846.  November  80.  The  above  named  Company  (acting  onder 
^*Ti"^  Btat.  9  &  10  Vict.  c.  cccxcvi.,  local  and  personal,  public)  sent  a  notice, 
of  this  date,  to  William  Bradshaw,  who  was  possessed  of  the  fee 
simple  of  a  house,  buildings  and  land  in  Middlesex,  stating  that 
they  were  willing  to  treat  for  his  estate  and  interest  in  the  land 
and  premises  described  in  the  notice.  At  the  foot  thereof  was  the 
following  description  of  the  premises  required. 

[  fi63  3       "  Parish  of  St.  John,  South  Hackney,  in  the  County  of  Middlesex.** 


'  No.  on 
Plan. 


1. 
3. 
4. 

8. 


10. 


Description  of  Property. 


Pasture  -        -        - 

Ditto-    •    - 

Ditto  -  -  - 
Farm    house,    yard 

and  cow  sheds  - 
House,  yard,  garden 

and  outbuilding  - 
Stable,  outbuildings 

and  yard     - 


Owner  or  reputed  Owner. 


Lesaee. 


William  Bradshaw  • 
Ditto  - 
Ditto  - 


Ditto - 
Ditto- 
Ditto- 


John  Baum 
Ditto      - 


Occnpier. 

John  Low. 
Ditto. 
Ditto. 

Ditto. 

John  Baum. 

Ditto." 


[  '564  ] 


This  schedule  properly  described  the  interest  of  Bradshaw^s 
tenants. 

December  21.  Bradshaw  made  his  claim  on  the  Company,  stating 
that,  ''  by  reason  of  the  construction  of  the  said  railway,  about  ten 
acres  of  my  estate  will  be  wholly  destroyed  for  building  purposes.  I 
therefore  claim  for  the  land  described  in  the  notice  of  the  SOth  of 
November,  being  a  portion  of  such  ten  acres,  and  for  injury  and 
damage  to  the  residue  of  such  ten  acres  by  reason  of  the  intended 
severance,  the  sum  of  17,8252.,  subject  to  a  fair  deduction  there- 
from for  the  value  of  the  land  destroyed  for  building  purposes  and 
which  may  not  be  required  or  taken  by  the  Company.  I  also 
claim,  as  the  value  of  the  manor  house,  garden  and  outbuildings 
described  by  the  No.  9  in  such  notice,  and  in  the  occupation  of 
John  Baum,  the  sum  of  1,5002. ;  and  for  the  stabling,  outbuildings 
and  yard,  described  by  the  No.  10,  the  sum  of  7502.  And  also 
claim  to  be  paid  for  any  injury  or  damage  I  may  otherwise  susc&in, 
and  all  costs,  charges  and  expenses  to  be  incurred  by  me,  by  reason 
of  the  said  Company  taking  such  land  and  premises.  And,  in 
addition,  compensation  *for  being  dispossessed  of  my  estate.**  He 
added:  *'  And  I,  the  said  W.  B.,  do  hereby  give  express  notice  to 
the  promoters  of  "  &c.,  **  that  it  is  my  intention  to  claim,  and  I  do 
hereby  claim,  the  benefit  of  the  28rd  section  of  the  Lands  Clauses 
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Consolidation  Act"  (8  &  9  Vict.  e.  18) ;  **  and  I  do  hereby  signify  bbadshaWs 
my  desire  to  have  this  my  claim  settled  by  arbitration,  in  manner     ^*tion.^ 
as  by  the  said  Act  is  provided  for  settling  claims  by  arbitration." 
A   copy  was  delivered  to  the  solicitor  of  the  Company  on  the 
same  day. 

1847.  March  25th.  Bradshaw's  solicitor  received  from  the 
Company's  solicitor  notice,  dated  28rd  March,  that  they  had 
appointed  Francis  Fuller  arbitrator  on  their  part ;  requesting 
Bradshaw  to  appoint  an  arbitrator  on  his  behalf ;  and  adding  a 
description  of  the  land  required,  exactly  like  the  description  before 
set  out. 

April  6th.  Bradshaw  appointed  Henry  Francis  Gadsden  arbi- 
trator on  his  part,  by  written  notice  to  the  promoters ;  which 
recited  the  notices  of  80th  November  and  21st  December.  1846,  and 
added  :  "  and  I  hereby  give  notice  that  the  matter  so  required  to  be 
referred  to  arbitration  is  as  follows :  viz.  to  settle  the  amount  of 
compensation  to  be  paid  to  me  by  the  said  Company  for  the  fee 
simple  in  possession  of  and  in  the  land,  farm  house,  yard  and  cow 
shed  in  the  occupation  of  John  Low ;  the  manor  house,  garden  and 
outbuildings,  the  stabling,  outbuildings  and  yard,  in  the  occupation 
of  John  Baum  (which  said  manor  house,  garden  and  outbuildings, 
stabling,  outbuildings  and  yard,  are  subject  to  a  lease  thereof 
granted  to  the  said  John  Baum  for  a  term  of  years  which  will 
expire  on  Michaelmas  Day,  1860,  at  the  yearly  rent  of  88Z.) ;  all 
which  said  premises  are  described  or  referred  to  in  my  aforesaid 
*claim ;  and  for  injury  and  damage  by  reason  of  the  severance  of  p  m^^^  j 
my  said  land ;  and  for  all  other  injury,  damage,  costs,  charges 
and  expenses  mentioned  and  detailed  in  my  claim  hereinbefore 
recited." 

Afterwards  Bradshaw,  the  arbitrators  not  having  appointed  an 
umpire,  applied  to  the  Board  of  Trade  to  appoint  one,  requesting 
that  he  might  be  a  barrister. 

May  17.  The  Board  appointed  George  Powell,  who  was  chief 
clerk  to  the  Waterloo  Bridge  Company,  and  not  a  barrister. 

May  27.  The  arbitrators  and  Powell  made  the  declarations 
prescribed  by  stat.  8  &  9  Vict.  s.  88. 

The  affidavit  then  detailed  circumstances  for  the  purpose  of 
showing  that  the  umpire  had  received  evidence  not  on  oath,  and 
had  decided  contrary  to  the  evidence ;  and  it  stated  that  proof  was 
given  of  the  damages  by  taking  the  land,  and  the  general  damages 
by  severance,  subject  to  the  lessee's  and  tenants'  interest. 
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Bbadbhaw's       July  26.    The  claimant's  solicitor  received  a  copy  of  the  award 
Aabitba* 
TioN.        hereafter  described.    It  was  deposed  that  the  claimant  had  never 

alleged  that  he  held  the  estate  in  possession  free  from  incumbrances, 

or  could  give  immediate  possession,  but  that  he  gave  express  notice 

of  Baum's  lease  and  Low's  tenancy. 

The  submission  (entered  into  by  appointment  of  arbitrators  as 

above  mentioned)  was  made  a  rule  of  Court  on  12th  November, 

1847  (1).     The  award  was  dated  28rd  July,  1847.    It  stated  that  the 

umpire,  "  having  also,  in  making  this  my  award,  regarded  not  only 

the  value  of  the  lands,  hereditaments  and  premises  to  be  purchased 

[  *5e6  ]      *or  taken  as  aforesaid  by  the  said  Company  from  the  said  William 

Bradshaw,  but  also  the  damage  and  detriment  to  be  sustained  by 

him  by  reason  of  the  severing  of  the  said  lands,  hereditaments  and 

premises  taken  from  the  other  lands,  hereditaments  and  premises 

of  the  said  William  Bradshaw,  or  otherwise  injuriously  affecting 

such  other  lands,  hereditaments  and  premises  by  the  exercise  by 

the  said  Company  of  the  powers  contained  in  the  said  Acts "  (the 

Acts  relating  to  the  Company)  "  or  either  of  them,"  did  "  award, 

decide,  order  and  determine  that  the  amount  or  sum  of  money  to 

be  paid  by  the  said  Company  to  the  said  W.  B.,  his  heirs,  executors,'* 

&c.,  as  and  for  and  by  way  of  compensation  and  consideration 

money  for  the  absolute  purchase  of  the  fee  simple  in  possession, 

free  from  incumbrances  (save  and  except  the  tithe  commutation  rent* 

charge),  of  all  those  pieces  or  parcels  of  land,  hereditaments  and 

premises,  so  agreed  to  be  purchased  as  aforesaid,  and  particularly 

mentioned  and  described  in  the  said  schedule  hereunder  written, 

and  numbered,   respectively,  1,  8,  4,  8,  9   and   10,  on  the   said 

plan  hereunto  annexed,  and  coloured "  &c.,  "  and  also  for  the 

purchase  of  all  and  every  the  estate,  right,  share  and  interest  of 

him,  the  said  W.  B.,  and  his  heirs,  executors,"  &c.,  "in,  upon  or 

affecting  the  said  lands,  hereditaments  and  premises,  or  any  part 

thereof,  and  also  for  the  immediate  possession  thereof,  and  also  as 

and  for  compensation  for  all  damage  sustained  by  the  said  W.  6. 

by  reason  of  the  severing  of  the  said  lands,"  &c.,  "  hereinbefore 

described  from  the  other  lands,"  &c.,  **  of  the  said  W.  B.,  or  other* 

wise  injuriously  affecting  such  other  lands,"  &c.,  "  shall  be  the  sum 

of  2,5602.  of  lawful  money  of  Great  Britain,  the  same  being,  in  my 

(1)  Stat.  8  &  9  Vict  c.   18,  8.  36.  by  the  parties    respectively,    should 

The    rule   directed    "that    the     two  «*  be  respectively  entered  and  made  a 

several  appointments  of  arbitrators  or  rule  of  this  CoiU't." 
submissions  to  arbitration,"  executed 
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jadgment,  the  fair,  just  and  reasonable  value  of  the  said  lands,  BbadshaWs 
hereditaments  and  premises."     *(The  schedule  annexed  contained        tiqh. 
the  parcels  mentioned  in  the  description,  ante,   p.  850,  without       [  *567  ] 
names  of  parties,  but  stating  the  quantities,  in  all,  two  acres  and 
fourteen  perches.) 

Butty  on  behalf  of  the  claimant,  in  last  Michaelmas  Term, 
oi>tained  a  rule,  on  reading  the  rule  of  Court  of  November,  1847, 
the  affidavits,  and  the  copy  of  the  award,  calling  on  the  Company 
to  show  cause  *'  why  the  award  or  umpirage  made  between  the 
parties  should  not  be  set  aside  on  the  following  grounds :  That  the 
award  is  not  warranted  by  the  submission :  the  price  to  be  paid  for 
the  land  for  compensation  for  the  damage  by  severance,  and  for  the 
other  injuries  sustained  by  the  claimant,  is  assessed  in  one  sum  of 
ioGOf.,  whereas  the  sum  to  be  paid  for  the  land,  the  sum  to  be  paid 
id  compensation  for  severance,  and  the  sum  to  be  paid  for  other 
mjuries,  should  each  have  been  assessed  and  awarded  separately : 
That  the  award  is  not  according  to,  nor  warranted  by,  the  claim  upon 
which  the  umpire  professes  to  adjudicate,  in  this,  that  the  umpire 
has  awarded  a  sum  for  the  value  of  the  land,  and  for  the  immediate 
pot^ession  thereof,  whereas  it  appears,  by  the  claim  and  the  pro- 
ceedings, that  the  claimant  had  not  possession,  and  could  not  give 
§ucb  immediate  possession,  but  that  part  of  the  land  to  be  taken  by 
the  Company  was  in  the  possession  and  occupation  of  John  Baum, 
onder  a  lease  to  him  for  a  term  of  years  expiring  in  1850,  and  that 
other  part  of  the  land  so  to  be  taken  was  in  the  occupation  of  John 
Low,  as  tenant  thereof:  That  the  umpire  has  exceeded  his 
iQtbority  in  awarding  a  sum  of  money  to  be  paid  (inter  alia)  for 
the  immediate  possession  of  the  said  land ;  that  he  had  no  power 
to  award  in  respect  of  such  immediate  ^possession :  That  the  [  *668  ] 
smpire  received  evidence  and  statements  not  upon  oath  :  That  he 
dfeided  contrary  to  all  the  evidence  before  him  :  That  the  declara- 
noQs  of  the  arbitrators  and  umpire,  respectively,  were  not  made  in 
•ine  time :  That  the  umpire  was  not  properly  and  legally  appointed : 
Tim,  the  award  was  made  after  the  umpire's  authority  had  ceased  : 
That  the  award  is  not  certain  nor  final  in  the  several  particulars 
c^fore  mentioned :  That  the  Board  of  Trade  had  no  authority  to 
apfioint  an  umpire/' 

In  the  affidavit  in  answer  it  was  deposed  that  the  book  of  refer- 
ence was  made  in  haste,  and  under  circumstances  which  rendered 
:t  impoeaible  to  rely  upon  it  for  accuracy  in  detail.     That  Gadsden, 
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Bbadshaw'8  the  claimant's  arbitrator,  had,  by  the  direction  of  the  claimant's 
Arbitba* 
TioK.        solicitor,  refused  to  agree  to  the  appointment  of  any  umpire  not 

of  the  legal  profession :    that  thereupon  the  Company's  solicitor 

applied   to  the  Bailway   Commissioners  (i)  to  appoint ;   and  the 

latter  appointed  Powell.     That  the  claimant's  solicitor  then  objected 

that  seven  days'  notice  had  not  been  given  to  the  arbitrators ;  and 

thereupon,  on   80th  April,  1847,  such  notice,  on  behalf  of  the 

Company,  was  given  to  the  arbitrators,  requesting  them  to  appoint 

an  umpire.     That,  they  not  having  done  so,  application  was  made 

on  the  8th  of  May  to  the  Railway  Commissioners,  who,  on  the  17th 

of  May,  reappointed  Powell. 

The  affidavit  then  went  into  statements  contradicting  or  explain- 
ing the  statements  on  the  other  side  as  to  the  umpire's  conduct, 
and  the  evidence. 

That,  upon  the  hearing,  no  lease  or  agreement  for  tenancy  with 
[  'Bfi^  ]  Baum  or  Low  was  shown ;  but  the  claim  *was  made  on  the  assump- 
tion that  the  land  was  practically  in  the  claimant's  power  for 
building  purposes ;  and  that  the  claimant's  notice,  in  which  he 
stated  his  interest  to  be  "fee  simple  in  possession,"  was  pnt  in 
evidence. 

That  no  objection  was  made  by  the  claimant's  solicitor  to  the 
appointment  of  the  umpire ;  and  that  such  solicitor  appeared  to 
concur  in  the  proceedings. 

In  last  Term  (2), 

Sir  John  Jei-vis,  Attorney-General,  Sir  F.  Kelly ^  and  CotcUng 
showed  cause: 

The  Court  has  no  jurisdiction  over  the  award.  It  has  not  been 
made  a  rule  of  Court,  neither  has  the  appointment  of  the  umpire, 
but  only  the  submission,  under  stat.  8  &  9  Vict.  c.  18,  s.  36.  It  is 
true  that  the  submission  is  the  ultimate  origin  of  the  umpire's 
authority. 

(WiGHTMAN,  J. :  The  effect  therefore  is  the  same  as  if  his  appoint- 
ment had  been  made  a  rule  of  Court.) 

As  to  the  first  objection.      Nothing  in  the  Act  requires  an  umpire 

to  assess  the  price  in  a  distinct  sum  from  the  compensation  for 

(1)  Stat.  9  &  10  Vict.  c.  106  (Royal  (2)  May  4th,    1848.      Beforo  Loni 

assent,    28th   August,    1846),    s.    2,  Denman,  Ch.  J.,  Patteson,  Wightxnau 

traDsfers  the  powers  of  the  Board  of  and  Erie,  JJ. 
Trade  to  the  Bail  way  CommiBsioners. 
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<lamage  by  severance.  Sect.  68  directs  only  that,  in  estimating  the  Bradshaw's 
purchase  money  or  compensation,  regard  shall  be  had  to  both ;  tioh*^ 
b«il.  S4  speaks  only  of  a  single  sum.  Sect.  49  does  indeed  direct  a 
separate  assessment  in  the  case  of  a  jury :  bat  even  there  the  pro- 
vision is  directory  only,  not  compulsory :  Conrigal  v.  The  London 
and  BlackwaU  Railway  Company  (i),  where  the  Court  relied  upon 
ihe  case  In  the  Matter  of  the  London  and  Greenwich  Railway 
Company  (2). 

Aa  to  the  second  and  third  objections.     The  claimant  will  be  a        [  ^70  ] 
^er  by  the  mistake,  if  there  be  one,  as  he  has  compensation  for 
\fotit  the  reversion  and  the  possession. 

As  to  the  fourth  objection.  The  claimant's  affidavit  is  loose  as 
t '  the  facts,  and  is  answered. 

As  to  the  fifth  objection.  The  claimant's  affidavit  does  not  dis- 
tinctly raise  the  point.  But,  if  this  were  otherwise,  the  Court  would 
Qot  entertain  such  an  objection  to  an  award. 

As  to  the  sixth  objection.  It  was  not  necessary  that  the  arbi- 
rmtors  should  make  any  declaration  under  sect.  88.  They  did  not 
iceording  to  the  words  of  that  clause)  "  enter  into  the  consideration 
«^f  any  matters  referred :  "  their  character  of  arbitrators  existed  only 
:a  the  extent  of  giving,  by  their  neglect,  authority  to  the  Bailway 
lommissioners  under  sect.  28.  They  could  not  properly  act  at  all 
'*fore  they  appointed  an  umpire :  Hughes  v.  Oamett  (s).  The  umpire 
did  in  fact  make  the  declaration  before  entering  upon  the  matters 
referred. 

As  to  the  eighth  objection.  This  rests  merely  on  the  grounds 
t^efore  diflcassed. 

As  to  the  seventh  and  ninth  objections.  The  arbitrators  did  not, 
under  sect.  27,  appoint  an  umpire ;  nor,  in  fact,  did  they  do  any 
thing  within  the  twenty-one  days,  named  in  sect.  81,  from  the 
if>poiniment  of  the  last  arbitrator.  That,  however,  would  not  prevent 
'L€  Commissioners  from  appointing  an  umpire;  for  it  could  not 
trevent  the  arbitrators  themselves  from  doing  so:  if  it  did,  the 
f«t«tioD  most  be  left  to  a  jury,  who  could  not,  under  sect.  28,  act 
*'T  three  months ;  and  that  interval  would  be  unemployed  altogether. 
hiix  the  umpire's  *power  originates  in  sect.  28.  There  was  nothing  [  •67i  ] 
'prevent  the  Company  from  making  the  request  to  appoint  an 
.:npire,  at  any  time  before  the  period  arrived  at  which  a  jury  could 
«:t:  otherwise,  it  would  always  be  necessary  to  make  the  request 

U  i  Umn.  ft  O.  219,  249.  (3)  Cited    in    Beade  v.  DuUan,   46 

i;  2  Ad.  ft  £L  678.  B.  R.  604  (2  M.  ft  W.  69). 
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Bbad6haw'8  within  foarteen  days  of  the  appointment  of  the  last  arbitrator,  so 
TioN.  &8  to  leave  seven  days  to  complete  the  twenty-one  named  in  sect.  28. 
Nor  does  the  Act  limit  the  power  of  the  Commissioners  to  the  twenty- 
one  days.  Further,  the  claimant  has  waived  the  objection  by 
appearing  before  the  umpire  :  and  therefore,  whatever  might  be  the 
decision  of  the  Court  if  it  were  attempted  to  enforce  the  award,  the 
claimant  is  not  entitled  to  ask  to  have  it  set  aside,  as  void ;  the 
distinction  between  setting  aside  an  award  and  refusing  to  enforce 
it  is  illustrated  by  Doe  d.  TumbuUw.  Broxvn  (i)  and  Cock  v.  Qent  (2). 
Then,  if  the  umpire  was  duly  appointed,  the  only  limitation  as  to 
the  time  for  making  the  award  must  be  under  sect.  28.  But  he 
cannot  be  said  to  have  failed  for  three  months  to  make  his  award 
till  three  months  have  expired  from  his  acquiring  the  authority  (s) : 
Skerratt  v.  North  Staffordshire  Railway  Company  (4), 

Butt  and  Hugh  Hill,  contra  : 

None  of  the  objections  is  answered.  As  to  the  second  and  third. 
The  complaint  of  the  claimant  is,  not  that  he  gets  less  than  the 
[  '572  ]  umpire  would  have  awarded  if  he  had  taken  the  lease  into  ♦con- 
sideration, but  that  the  award  is  made  on  a  subject-matter  not  sub- 
mitted to  arbitration  at  all,  namely,  the  value  of  the  fee  simple  in 
possession. 

As  to  the  fourth  objection.  (On  this  they  discussed  the  affidavits.) 
As  to  the  seventh  and  ninth  objections.  The  power  of  the  arbi- 
trators to  appoint  an  umpire  ceased  at  the  end  of  twenty-one  days 
from  the  appointment  of  the  last  arbitrator ;  and  the  power  of  the 
Commissioners  is  merely  substituted  for  that  of  the  arbitrators.  The 
power  of  the  umpire  to  make  an  award  by  himself  is  given  only  in 
the  two  cases  of  the  arbitrators  differing,  or  neglecting  to  award : 
sects.  28,  81 :  he  must  therefore  be  appointed  before  their  functions 
expire.  According  to  the  argument  on  the  other  side,  there  is  no 
limitation  at  all  as  to  the  time  during  which  the  Commissioners  may 
appoint.     Consent  cannot  give  jurisdiction. 

Cur.  adv.  vult. 

(1)  29  K.  B.  275  (5  B.  &  C.  384).  Michaelmas  Term.    His  Lordship  dov 

(2)  1 3  M.  &  W.  364.  stated,  from  his  notes,  that  the  decisinik 

(3)  Hugh  Hill,  on  this  point,  referred  there  was,  that  the  time  ran  from  the 
to  an  unreported  case,  In  the  Matter  of  appointment  of  the  umpireiy  and  not, 
the  Great  N(trth  of  England  Railway ^  as  urged  in  support  of  the  awards  from 
argued  hefore  Patteson,  J.  in  the  Bail  the  time  of  his  appointment  coming  t» 
Court,  by  Martin  and  H,  Hill  on  one  his  knowledge. 

side,  and  Bliu  on  the  other,  in  List         (4)  2  Ph.  475. 
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Lord  Deksian,  Ch.  J.,  in  this  Term  (June  2nd),  delivered  the  judg- 
ment of  the  Court  : 

In  this  case,  several  objections  were  made  against  the  award  of 
the  ampire. 

First :  that  one  sum  was  awarded  for  damage  and  price,  instead 
of  a  separate  sum  on  each  account.  The  answer  is  that,  in  respect 
of  arbitration,  there  is  no  requirement  in  the  statute  for  separate 
assessments,  and  that,  in  respect  of  verdicts  upon  inquisitions,  such 
requirements  as  are  in  sect.  49  of  the  present  statute  are  directory, 
and  not  conditional :  In  the  Matter  of  the  London  and  Oreenivich 
Railfcay  Company  (i),  Corrigalv.  The  London  and  BUtckwall  Railway 
C(mpany  (2). 

Secondly  and  thirdly :  that  the  award  assumes  the  claimant  to 
be  in  possession.  The  answer  is,  that  such  assumption,  if  actually 
made,  is  in  his  favour  and  to  his  advantage,  and  therefore  no  matter 
of  complaint  for  him.  But  it  does  not  appear  clearly  that  any  such 
assomption  was  made.    The  expression  '*  fee  simple  in  possession," 


Bbadshaw'b 
Arbitba- 

TICK. 


[578] 


i\)  2  Ad.  &  El.  678. 

(2)  5  Man.  &  G.  219,  [where  the 
"tber  points  decided  depended  upon 
Ukc  construction  of  provisions  peculiar 
t'j  the  special  Acts  (6  &  7  Will.  IV. 
••.  czxiii.  ;  2  &  3  Vict.  c.  xcv.)»  the 
lotloving  is  the  portion  of  the  judg- 
a«nt  ol  Tdhdai.,  Ch.  J.,  which  deals 
vidi  the  point  in  question  (at  pp.  248, 
Uif]:  "'Die  objection  is  then  raised 
t^t,  hr  the  twenty-second  section  of 
the  fonner  statute,  it  is  expressly 
?r>«Tided  that  the  jury  shall  assess  and 
^▼e  a  Terdict  for  the  sum  to  be  paid 
^  the  purchase  of  the  lands,  and  also 
ihe  tmn  ot  money  to  be  paid  by  way  of 
faariaction,  recompense  or  oompensa- 
ti<A  for  goodwill  &c,  *  and  also 
Uut  the  satisfaction,  recompense  or 
^nupensotif  >n  for  such  damage  or  loss 
t^uU  be  enquired  into  and  assessed 
irptf&tely  and  distinctly  from  the 
vUoe  of  the  lands  so  to  be  taken  or 
-.kned  as  aforesaid.'  The  question 
tht^^ore  is  whether  the  words  just 
*iferted  to  are  compulsory,  and  in 
*^  aatuTw  of  a  condition,  so  that  if 
t^  sre  not  observed,  the  inquisition 
^  icubsequeut  judgment  are  to  be 


held  void,  or  whether  they  are  directory 
only,  80  that  the  Company  or  the 
claimant  might  have  called  upon  the 
sheriff  to  keep  the  evidence  distinct  as 
to  the  value  of  the  premises,  and  the 
satisfaction  for  damage,  and  to  find 
and  adjudicate  a  separate  sum  in 
respect  of  each.  And  we  think  those 
words  directory  only.  There  are  no 
expressions  in  the  statute,  which 
require  them  to  be  construed  as  words 
of  condition  or  which  show  such  inten- 
tion on  the  part  of  the  Legislature,  and 
they  are  not  to  be  construed  to  avoid 
the  proceedings,  unless  such  appears 
to  be  the  necessary  construction.  And 
the  Court  of  Queen's  Bench  in  the 
case  of  In  re  the  London  and  Oreeu' 
wich  Railway  Compant/tf  which  arose 
upon  a  precisely  similar  clause  of 
another  statute,  considered  these 
words  to  be  directory  only,  and  that 
the  Company  could  not  treat  the  ver- 
dict as  a  nullity,  it  being  the  duty  of 
the  Company  to  have  called  upon  the 
jury  at  the  time  to  make  a  separate 
assessment  of  the  value  and  damages, 
which  they  had  not  done."  The  prac- 
tice is  now  well  settled. — ^A.  C.]. 


t  2  Ad.  &  EL  678. 


868  1848.    Q.  B.     12  Q.  B.  57S— 574.  [b.b. 

Bbacshaw'b   in  the  claim,  is  used  in  contradistdnction  to  fee  simple  in  the  reversion 

TICK.        or  remainder.     The  compensation  given  can  only  be  taken  to  l)e  in 

respect  of  what  was  claimed  :  and,  if  the  tenants  have  any  claim  in 

respect  of  the  actual  possession  of  the  land,  their  remedy  is  against 

the  Company,  and  not  against  the  owner  of  the  fee. 

Fourthly,  fifthly  and  eighthly :  that  the  umpire  received  statements 
not  on  oath,  and  that  he  decided  contrary  to  the  evidence,  and  that 
the  award  is  not  final.  But  the  proof  of  these  assertions  fails :  and, 
with  respect  to  the  fifth  objection,  even  if  the  decision  had  been 
contrary  to  the  evidence,  that  would  not  be  any  ground  for  the 
interference  of  this  Court. 

As  to  the  ninth,  sixth  and  seventh  objections  against  the  appoint- 
ment of  an  umpire  by  the  Board  of  Trade,  the  time  of  his  declaration, 
and  the  time  of  making  his  award :  the  facts  appear  to  be,  that  the 
Company  appointed  their  arbitrator  on  the  28rd  March,  1847,  and 
the  claimant  his  on  the  6th  April.     These  arbitrators  did  not  appoint 
an  umpire,  or  enter  on  the  matters  referred ;  and  both  parties,  before 
the  29th  April,  joined  in  applying  to  the  Board  of  Trade  to  appoint 
an  umpire.     On  the  29th  April  the  claimant  objected  to  the  appoint- 
ment of  any  umpire  not  a  barrister.     The  Company  afterwards  made 
a  request  to  the  arbitrators  :  and,  after  seven  days,  another  appli- 
[  •674  ]       cation  *to  the  Board  of  Trade,  who,  on  the  17th  May,  appointed  a 
surveyor  to  be  the  umpire.     He  made  his  declaration  on  27th  May» 
and  his  award  on  26th  July.     Upon  these  facts  the  objections  are 
that  the  appointment  of  the  umpire  must  be  completed  within  twenty- 
one  days,  and  the  award  of  the  umpire  made  within  three  months, 
after  the  appointment  of  the  arbitrators ;  that  their  appointment 
was  complete  on  the  6th  April,  and  that,  consequently,  the  appoint* 
ment  of  the  umpire  on  the  17th  May,  and  the  making  of  the  award 
on  the  26th  of  July,  were  too  late.     But  it  appears  to  us  that  the 
powers  given  for  arbitration  continue  for  three  months  after  the 
arbitrators  are  appointed,  and  are  determined  then  only  by  sect.  23, 
enacting  that  the  question  shall  be  settled  by  a  jury  if,  when  the 
»  matter  shall  have  been  referred  to  arbitration,  the  arbitrators  or 

their  umpire  shall  for  three  months  have  failed  to  make  their  or  his 
award,  or  if  no  final  award  shall  be  made :  That  the  Slst  section, 
providing  that  the  umpire  shall  determine,  where  neither  of  the 
arbitrators  refuses  or  neglects  to  act  and  they  fail  for  twenty -one 
days  from  their  appointment  to  make  their  award,  operates  only  to 
take  from  the  arbitrators  the  power  of  making  an  award,  and  to  vest 
that  power  in  the  umpire,  but  not  to  render  void  the  submission  to 
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arbitration  and  the  other  powers  incidental  thereto,  such  as  the  BbadshaWb 
appointment  of  an  umpire.  The  statute  contemplates  three  cases  "^^q^" 
where  a  single  arbitrator  is  to  award  ;  and  in  each  of  those  cases  he 
has  three  months  for  the  purpose :  viz.  where  a  single  arbitrator  is 
originally  appointed,  under  sect.  25,  or  a  vacancy  is  left  unsupplied, 
under  sect.  26,  or  one  of  the  two  refuses  or  neglects  to  act,  under 
Beet.  80.  It  is  to  be  observed  *that  the  umpire  cannot  be  brought  [  *575  ] 
into  action  in  either  of  these  cases.  Then  section  81  provides  for 
two  arbitrators  acting  and  failing  to  award.  If  they  so  fail  for 
twenty-one  days,  and  do  not  extend  their  time,  the  power  to  award 
is  taken  from  them  and  vested  in  such  umpire  as  is  duly  appointed 
ander  the  other  provisions  of  the  statute,  which  are  not  affected  by 
this  section.  The  incapacity  to  make  an  award  has  no  effect  upon 
the  power  given  to  the  arbitrators  under  sect.  27,  and  to  the  Board 
of  Trade,  on  their  default,  under  sect.  28,  to  appoint  a  new  umpire 
>  in  case  of  the  death  or  failure  of  the  first.  And  we  see  no  reason 
why  the  same  incapacity  to  award  should  have  any  effect  upon  the 
powers  given  for  appointing  the  original  umpire.  If  the  construction 
contended  for  by  the  claimant  is  correct,  it  might  happen  that  at 
the  end  of  twenty-one  days  the  power  to  award  might  cease,  and  the 
power  to  resort  to  a  jury  still  be  suspended  for  the  residue  of  three 
months ;  which  would  be  a  delay  without  purpose.  On  these  grounds 
ve  have  come  to  the  conclusion  that  the  appointment  of  the  umpire 
was  valid. 

There  appears  no  foundation  for  the  objection  that  the  umpire 
did  not  make  his  declaration  in  time,  as  he  was  appointed  on  the 
17th  May,  and  made  it  on  the  27th,  before  he  entered  on  the 
matters  referred. 

The  remaining  objection  is  that  the  award  of  the  umpire  is  too 
late,  there  being  more  than  three  months  between  the  appointment 
of  the  arbitrators  and  his  award.  But  we  find  it  decided,  in 
iyktrratt  v.  Xorth  Staffordshire  Railway  Company  (i),  that  the  three 
^months  for  the  umpire  commences  from  the  duty  devolving  upon  [  *676  ] 
Lim«  In  this  decision  we  fully  concur.  And,  as  this  award  of  the 
ompire  was  made  within  three  months  from  the  duty  devolving 
apon  him,  and  indeed  within  three  months  from  his  appointment, 
i;  ia  no(  too  late. 
The  rale  therefore  must  be  discharged  with  costs. 

KiUe  discharged, 
(1)  2  Ph.  475. 
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1848.  CLEGG  AND  Others  v.  DEARDEN. 

1^  2^'  (12  a  B.  576—603  ;  S.  C.  17  L.  J.  Q.  B.  233 ;  12  Jur.  848.) 

The  owner  of  a  coal  mine  excavated  as  far  as  the  boundary  (which  he  was 
L  ^^^  J  by  custom  entitled  to  do),  and  continued  the  excavation  wrongfully  into  the 

neighbouring  mine,  leaving  an  aperture  in  the  coal  of  that  mine,  through 
which  water  passed  into  it  and  did  damage. 

Held  that  the  party  excavating  was  liable  in  trespass  for  breaking  into 
the  neighbouring  mine,  but  not  in  an  action  on  the  case  for  omitting  to  close 
up  the  aperture  on  his  neighbour's  soil;  though  a  continuing  damage 
resulted  from  its  being  unclosed.  And  therefore  that,  on  an  issue  joined 
upon  Not  gruilty,  the  facts  being  proved  as  above  stated,  the  defendant  was 
entitled  to  the  verdict. 

Quarey  whether,  under  such  circumstances,  a  legal  obligation  attaches  on 
the  trespasser  to  use  means  on  his  own  land  for  preventing  the  flow  of 
water. 

But,  if  it  does,  and  an  action  is  brought  for  not  using  such  means,  the 
declaration  must  allege  the  duty  specifically;  and  the  plaintiff  cannot 
recover  on  a  count  stating  merely  that  the  defendant  wrongfully  made  the 
aperture  and  omitted  for  an  unreasonable  time  to  close  it,  whereby  Ac. 

Nor  can  he  recover  at  all  for  damage  occasioned  by  the  flow  of  water  in 
consequence  of  the  aperture  remaining  unclosed,  if  an  action  on  the  case 
has  already  been  brought  for  making  the  aperture  and  letting  in  the  water, 
which  action  was  referred  to  arbitration,  and  the  plaintiff,  being  made  party 
to  the  reference  in  respect  of  any  injury  to  him  by  any  of  the  matters 
alleged  in  the  declaration  in  such  action,  has  had  damages  awaixled  and 
paid  to  him  for  such  injury :  Although  the  damage  last  complained  of  is 
subsequent  to  the  award  and  payment. 

Case.  The  declaration  stated :  That  defendant,  at  the  time  of 
the  committing  &c.,  was  possessed  of  and  entitled  to  a  certain  coal 
mine  lying  and  being  under  certain  land  in  the  county  of  Lancaster, 
and  contiguous  and  next  adjoining  to  a  certain  other  coal  mine  in 
the  said  county  formerly  in  the  possession  and  occupation  of  one 
James  Starkey,  but  at  the  time  of  the  committing  <&c.,  and  now,  in 
the  possession  and  occupation  of  the  plaintiffs  under  a  demise 
[  *577  ]  heretofore  to  *them  thereof  made  by  the  said  James  Starkey :  And 
that,  while  the  last  mentioned  coal  mine  was  in  the  possession  and 
occupation  of  the  said  J.  S.,  to  wit  on  Slst  December,  1888,  the 
defendant  broke  and  entered  the  said  last  mentioned  coal  mine,  and 
dug  out  of  the  same  divers  large  quantities  of  coal,  to  wit  &c.,  and 
took  and  carried  away  the  same,  and  thereby  then  made  and  caused 
a  large,  wide  and  extensive  aperture  and  excavation  into  the  said 
last  mentioned  coal  mine  from  the  said  coal  mine  of  the  defendant : 
And,  although  defendant,  after  plaintiffs  became  possessed  of  the 
said  coal  mine  &c.,  to  wit  on  1st  August,  1841,  was  requested  by 
plaintiffs  to  fill  and  stop  up  the  said  aperture  and  excavation  so 
made  by  defendant  as  aforesaid,  yet  defendant,  well  knowing  &c.. 
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bat  contriying  &c.,  to  wit  on  8th  Aagust,  1841,  and  on  divers  other       Clboo 

dajs  Sec.,  and  while  the  said  coal  mine  was  in  the  possession  and     dbaedrn. 

occupation  of  plaintiffs  as  aforesaid,  wrongfully  and  injuriously  kept 

and  continued,  and  caused  to  be  kept  and  continued,  for  a  long  and 

anreasonable  time,  to  wit  thence  hitherto,  the  said  aperture  and 

excavation  open  and  unfilled  up,  and,  during  all  the  time  aforesaid, 

has  n^Iected  and  refused,  and  still  neglects  and  refuses,  to  fill  and 

dose  up  the  same :  Whereby,  and  by  reason  of  the  continuing  and 

keepbg  by  the  defendant  the  said  aperture  and  excavation  so  open 

and  unfilled  up  as  aforesaid,  divers  large  quantities  of  water  which 

had  gathered  and  collected,  and  were  then  standing,  in  the  said 

coal  mine  of  defendant  next  immediately  adjoining  to  the  said  coal 

mine  in  the  possession  and  occupation  of  plaintiffs,  afterwards  and 

after  plaintiffs  became  possessed  of  the  said  last  mentioned  coal 

mine,  to  wit  on  the  day  and  year  last  aforesaid,  *burst  through,       [  •^TS  ] 

and  then  ran  and  flowed  from  and  out  of,  the  said  coal  mine  of  the 

mi  defendant  through  the  said  aperture  and  excavation,  in  and 

Gpon,  into  and  over  the  said  coal  mine  then  in  the  possession  and 

oceapaiion  of  plaintiffs,  and  inundated  and  greatly  damaged  and 

injured   the  same ;  and  the  said   large  quantities  of  water  have, 

thenee  hitherto,  run  and  flowed,  and  still  continue  to  run  and  flow, 

from  and  out  of  the  said  coal  mine  of  defendant,  through  the  said 

aperture  and  excavation,  in,  upon,  into  and  over  the  said  coal  mine 

in  the  possession  and  occupation  of  plaintiffs  as  aforesaid  :  Whereby, 

and  by  reason  of  the  said  large  quantities  of  water  inundating  &c., 

ind  still  continuing  to  run  &c. ;  damage,  that  plaintiffs  and  their 

servants   have  been   hindered   from  working  the  mine  &c.,  and 

pUintiffis  have  been  forced  to  expend,  and  have  expended,  money, 

tv  wit  d:c.,  in  pumping  out  the  water  and  putting  the  mine  into  a 

it  state  for  working  &c. 

Pleas.  1.  Not  guilty.  Issue  thereon.  2.  That  the  causes  of 
v-tion  did  not  accrue  within  six  years.  Verification.  Replication, 
that  the  causes  of  action  did  accrue  within  &c. :  conclusion  to 
tbt:  eoantry.  Issue  thereon.  B.  That  the  mine  secondly  above 
:xientiooed  was  not,  at  the  time  of  the  committing  &c.,  in  the  posses- 
*^uD  or  oecapation  of  plaintiffs,  in  manner  &c. :  conclusion  to  the 
lountry.  Issue  thereon.  4.  That  defendant  was  not  requested  by 
;-UintiffiB  to  fill  and  stop  up  the  said  aperture  &c.,  in  manner  &c. : 
'.  •iidasion  to  the  country.     Issue  thereon. 

5.  That,  heretofore,  to  wit  on  16th  February,  a.d.  1841,  one 
Hugh   Hornby,  clerk,   in  the   Court  &c.  (Exchequer),  impleaded 
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Clboo       defendant  in  an  action  of  trespass  on  the  case,  and  therein  declared 
dbabdek.     ^^^^>  before  and  at  *the  time  of  the  committing  of  the  grieyancee 

r  •579  ]       thereinafter  mentioned,  one  James   Starkey  held  and  enjoyed  a 
certain  close  &c.  called  The  Holmes  &c.,  and  a  certain  other  close  &c., 
parcel  of  the  bed  of  the  river  Boach,  <&c.,  as  tenant  to  the  said 
Hugh  Hornby,  the  reversion  thereof  in  his  demesne  as  of  fee  &c. 
then  belonging  to  and  vesting  in  the  said  H.  H. ;  and  that  defendant 
did,  whilst  the  said  J.  S.  held  &c.,  as  tenant  &c.  as  aforesaid,  and 
whilst  the  said  reversion  thereof  belonged  to  and  was  vested  in 
H.  H.,  to  wit  on  1st  January,  a.d.  1820,  and  on  divers  other  &e., 
wrongfully  and  unjustly,  without  the  leave  &c.,  and  against  the 
will,  of  H.  H.,  break  and  enter  into  the  said  closes  &c.,  and  then 
made  divers  to  wit  100  holes  and  100  excavations  in  the  strata  and 
mines  by  and  in  the  said  closes,  under  the  surface  thereof,  and  then 
dug  and  excavated  divers  to  wit  100,000  tons  of  coal  and  100,000 
cart  loads  of  earth  and  soil  from  and  out  of  the  said  closes  in,  under 
and  below  the  surface  thereof,  and  then  carried  away  the  same,  and 
thereby  caused  divers,  to  wit  two,  acres  of  the  roofs  and  earth,  soil 
and  coal  and  land  of  the  said  two  closes,  immediately  above,  about 
and  around  the  said  holes  and  excavations,  to  fall  in,  upon,  about 
and  in  the  said  closes,  and  then  and  thereby  choked  up,  damaged 
and  spoiled  divers  to  wit  500,000  tons  of  coal  and  500.000  tons  of 
earth  and  soil  of  and  in  the  said  closes,  and  thereby  caused  divers 
drains  and*  water  courses  and  quantities  of  water  to  empty  them- 
selves, run,  escape  and  flow  unto  and  into  the  said  two  closes  under 
and   below  the  surface,  flooding,  injuring  and  spoiling  the  coal, 
strata,  earth  and  soil  of  the  said  two  closes  in,  under  and  beneath 
the  surface  thereof,  and  thereby  also  then  injured  the  said  closer, 

[  *580  ]  and  greatly  ^thereby  also  then  weakened  and  undermined  and 
rendered  insecure  the  surfaces  of  the  said  closes  and  permanently 
injured  the  reversionary  estate  and  interest  of  the  said  Hngh 
Hornby  of  and  in  the  said  two  closes  and  the  mines  &c. ;  by  reason 
of  which  &c.  (averring  damage  to  Hornby's  reversionary  estate) : 
That  defendant  pleaded  Not  guilty  and  other  pleas,  and  issues  were 
thereupon  joined :  and  such  proceedings  were  thereupon  had  that 
afterwards  &c. :  the  plea  then  alleged  that  Hornby's  action  camtj 
on  for  trial  at  the  Liverpool  August  Assizes,  5  Yict. ;  and  thereupon, 
by  a  rule  then  made  at  the  said  Assizes  with  the  consent  of  H[omU\ 
and  defendant,  &c.,  and  of  Starkey,  who  thereby  consented  i< 
become  a  party  to  the  rule,  it  was  ordered  that  the  jury  should  fimi 
a  verdict  for  Hornby,  damages  10,0002.,  subject  to  be  reduced   Arc. 


TOL.LXXVI.]        1848.     Q.  B.     12  Q.  B.  680—682.  868 

or  a  verdict  for  defendant,  or  a  nonsuit,  entered,  according  to  the       Clboo 

award  after  mentioned ;  and  that  the  cause,  and  all  matters  in     deardsn. 

difference  between  Hornby  and  defendant,  and  between  Starkey  and 

defendant,  sboald  be  referred  to  the  award  &c.  (reference,  in  ordinary 

form,  to  a  barrister):  and   that  the  persons  composing  a  joint 

partnership   or  mining  Company,  called    the  Heywood  Colliery 

Company,  or  the  Captain  Fold  Colliery,  might,  if  they  should  think 

fit,  and  certify  their  desire  by  writing  &c.,  become  parties  to  the 

role,  as  to  any  alleged  injury  to  them  or  any  of  them  by  any  of  the 

matters  alleged  in  the  declaration.     The  plea  then  averred  that  the 

persons  composing  the  said  partnership,  who  are  the  now  plaintiffs 

ID  this  suit,  certified  their  desire  accordingly :  that  the  arbitrator 

took  upon  him  the  arbitration,  and  made  and  published  his  award, 

and  thereby  ordered  the  damages  to  be  reduced  to  "^4862.  19s.  Sd.,       [  *58i  ] 

and  awarded  that  Starkey  had  sustained  damages  by  the  matters 

in  the  said  declaration  alleged,  and  assessed  such  damages  at  la., 

and  further  awarded   that  the  said  persons  composing  the  said 

I^rtnership  had  suffered  damages  in  respect  of  certain  injuries  to 

them  by  the  matters  in  the  said  declaration  alleged,  to  the  amount 

of  204/.  8s. :  and  he  awarded  that  that  sum  should  be  paid  to  them, 

and  the  sum  of  Is.  to  Starkey,  by  the  defendant,  on  or  before  &c. 

The  plea  averred  that  defendant  did  pay  the  several  sums  to  the 

Tibspective  parties,  as  awarded,  and  that  they  accepted  and  received 

ine  same  after  the  making  of  the  award  ;  and  it  averred,  also,  the 

identity  of  the  last  mentioned  James  Starkey  with  the  Starkey 

mentioned  in  the  present  declaration,  and  of  the  Heywood  Colliery 

Company  with  the  plaintiffs  in  this  suit :  and  it  alleged  that  the 

coal  mine  in  the  present  declaration  secondly  mentioned  was  and  is 

parcel  of  the  two  closes  mentioned  in  Hornby's  declaration,  and  of 

Uie  coal  strata  &c.  of  the  said  two  closes  so  flooded  &c.  as  therein 

uentioned :  '^  and  that  the  said  breaking  and  entering  the  said  coal 

mine  in  the  said  declaration  of  the  now  plaintiffs  mentioned,  and 

di^^ging  out  of  the  same  the  said  quantities  of  coal  therein  mentioned, 

and  taking  and  carrying  away  the  same,  and  making  and  causing 

ibe  said  aperture  and  excavation  into  the  said  last  mentioned  coal 

mine  from  the  said  coal  mine  of  the  defendant,  were  and  are  part 

dod  parcel  of  the  grievances  in  the  said  declaration  in  the  said 

acuon  of  the  said  Hugh  Hornby,  and  in  the  said  award  "  **  mentioned, 

uid  in  rei>pect  whereof  such  damages  were  awarded  and  paid  as 

lioresaid  to  the  said  Hugh  Hornby,  James  Starkey,  and  the  said 

ptraous  composing  the  said  Company   *and  the  now  plaintiffs,       [  *582  ] 
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Clbgq  respectively,  and  were  so  awarded  and  paid  as  aforesaid  for  and  in 
Dbabdbn.  respect  of  such  damages  as  aforesaid,  and  all  consequential  damages 
to  arise  or  happen  in  consequence  thereof  to  the  said  H.  H.,  J.  S., 
and  the  said  Company  and  now  plaintiffs,  respectively,  or  any 
persons  thereinafter  claiming  any  interest  under  them,  or  any  of 
them  respectively.     And  this  "  &c.    Verification. 

Replication  to  plea  5.  That  plaintiffs  commenced  their  action, 
"not  for  the  grievances  in  that  plea  attempted  to  be  justified,  but 
for  that  the  defendant,  after  the  commencement  of  the  said  action  '* 
at  the  suit  of  H.  H.,  and  after  the  making  of  the  said  award,  "  to 
wit  on  the  day  and  year  in  the  said  declaration  mentioned,  and 
from  the  making  of  the  said  award  thence  hitherto,  kept  and  con- 
tinued the  said  aperture  and  excavation,  so  made  by  the  defendant 
into  the  said  coal  mine  of  the  plaintiffs  below  the  surface  of  the 
earth  as  in  the  declaration  mentioned,  opened  and  unfilled  np  and 
unclosed,  and,  after  the  making  of  the  said  award  and  thence 
hitherto,  wrongfully  suffered  and  permitted  the  said  large  quantities 
of  water  which  had  gathered  and  collected,  and  were  then  standing, 
in  the  said  coal  mine  of  the  defendant  as  in  the  said  declaration 
mentioned,  to  run  and  flow  through  the  said  aperture  and  excava- 
tion so  made  by  the  defendant  as  aforesaid  in,  upon,  into  and  over 
the  said  coal  mine  of  the  plaintiffs,  and  to  flood  and  inundate  the 
same,  and  which,  but  for  the  making  of  the  said  aperture  and 
excavation  by  the  defendant  as  aforesaid,  and  digging  out  and 
carrying  away  the  said  quantities  of  coal  therefrom,  and  keeping 
and  continuing  the  same  by  the  defendant  thence  hitherto  open, 

[  *683  ]  unfilled  up  and  unclosed,  would  not  "^have  so  run  and  flowed  as 
aforesaid  and  flooded  and  inundated  the  said  coal  mine  of  the 
plaintiffs.  And  that,  by  reason  of  the  premises,  and  of  the 
defendant  neglecting  to  divert  and  otherwise  drain  off  or  dispose  of 
the  said  large  quantities  of  water  which  had  so  collected  and 
accumulated  in  his  said  coal  mine  as  aforesaid,  so  as  to  prevent  the 
same  from  flowing  through  the  said  aperture  and  excavation  so 
made  by  the  defendant  as  aforesaid,  and  thus  flooding  and  inun- 
dating the  said  coal  mine  of  the  plaintiffs,  the  said  large  quanlities 
of  water  have,  from  the  time  of  the  making  of  the  said  award,  and 
thence  hitherto,  continued  to  run  and  flow,  and  at  the  time  of  the 
commencement  of  this  suit  still  ran  and  flowed,  and  still  do  run 
and  flow,  from  and  out  of  the  said  coal  mine  of  the  defendant  in, 
upon,  into  and  over  the  said  coal  mine  in  the  possession  and 
occupation  of  the  plaintiffs  as  aforesaid,  in  manner  and  form  as  the 
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plaintiffs  have  in  their  said  declaration  above  complained  against       Cls<}o 
the  defendant ;  being  other  and  different  grievances  than  those  in     dbabdkn. 
the  said  last  plea  of   the    defendant  attempted   to   be  justified." 
Verification. 

Pleas  to  the  new  assignment.  1.  Not  guilty.  Issue  thereon. 
1  That  Hornby  impleaded  defendant  in  such  action  as  in  the  last 
plea  to  the  present  declaration  mentioned,  and  such  proceedings 
were  had  thereon,  and  the  cause  and  all  matters  &c.  were  so 
referred,  and  such  persons  became  parties  &c.,  and  such  award  was 
made  and  damages  awarded  and  paid  by  defendant  to  the  respective 
parties,  as  in  that  plea  mentioned,  and  that  the  persons  to  whom 
the  damages  were  paid  were  respectively  such  persons  as  in  that 
plea  in  that  behalf  alleged.  And  "  that  the  said  "^damages  were  so  [  *d84  ] 
awarded  and  so  paid  as  aforesaid  for  and  in  respect  of  the  matters 
in  the  declaration  in  the  said  action  at  the  suit  of  the  said  H.  H. 
all^iedy  and  the  injuries  to  the  said  persons  in  the  said  award 
mentioned  by  the  matters  in  the  said  declaration  in  the  said  action 
at  the  sait  of  the  said  H.  H.  alleged,  and  for  and  in  respect  of  all 
consequential  damages  thereafter  to  arise  or  happen  by  reason  of 
any  of  the  matters  or  injuries  in  the  said  declaration  in  that  cause 
alleged  to  any  of  the  said  parties  to  the  said  reference  other  than 
the  said  defendant,  and  all  persons  thereafter  claiming  any  interest 
ander  them,  or  any  of  them  respectively.  And  the  defendant 
further  says  that,  though  true  it  is  that  the  grievances  above  newly 
aligned  were  grievances  arising  or  happening  after  the  commence- 
ment of  the  said  action  at  the  suit  of  the  said  H.  H.,  and  after  the 
making  of  the  said  award,  yet  that  the  said  grievances  so  newly 
assin^ed,  and  each  and  every  of  them,  were  and  are  merely  and 
only  consequential  damages  arising  or  happening  to  the  plaintiffs 
hj  reason  of  the  matters  or  injuries  in  the  said  declaration  in  the 
said  cause  at  the  suit  of  the  said  H.  H.  alleged,  and  the  matters  in 
difference  and  injuries  so  referred  as  aforesaid,  and  in  respect  of 
which  such  damages  were  so  awarded  and  paid  as  aforesaid.'* 
Verification. 

Replication  to  the  last  plea  to  the  new  assignment.  That  the 
iVArd  in  that  plea  mentioned  was  in  the  words  &c.  following :  the 
replication  then  set  it  forth  as  it  is,  in  substance,  stated  above, 
p.  963  (1),  and  proceeded  :  ^Without  this,  that  the  said  grievances      [  *586  ] 

1 1 ;  Tbe  words  of  the  award  as  to  the  *'  And  I  do  further  award,  order  and 

•UsoAgem  Bustained  by  Starkey  and  the      adjudge  that  the  said  James  Starkey 
aow  pijuntifEa  were  atated  as  foUows :        hath  sustained  damage  by  the  matters 
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Clbcmj  80  above  newly  assigned  were  merely  and  only  conseqaential 
Dbarden.  damages  arising  or  happening  to  the  plaintiffs  by  reason  of  the 
matters  or  injuries  in  the  said  declaration  in  the  said  cause  at  the 
suit  of  the  said  H.  H.  alleged,  and  the  matters  in  difference  and 
injuries  so  referred  as  aforesaid,  or  any  or  either  of  them,  or  any 
part,  or  in  respect  of  which  the  said  damages  were  so  awarded  and 
paid  as  aforesaid,  in  manner  and  form  as  in  the  said  last  plea  is 
alleged.     Conclusion  to  the  country.    Issue  thereon. 

The  present  cause  was  tried  at  the  Liverpool  Spring  Assizes, 
1846,  when  a  special  verdict  was  found. 

The  verdict  stated  that  the  plaintiffs  were  owners  of  a  colliery 
called  the  Captain  Fold  Colliery,  from  1880  to  the  commencement 
of  this  suit.  That,  in  1889,  James  Starkey,  by  indenture,  demised 
to  the  plaintiffs  all  the  mines  and  beds  of  coal  &c.  lying  within  or 
under  the  tenement  and  estate  and  demised  lands  of  Starkey, 
called  the  Heywood  Hall  estate,  for  99  years.  That  the  Haywood 
Hall  estate  comprised  the  lands  from  the  west  end  of  a  tunnel  at 
Captain  Fold  (shown  in  a  plan  annexed),  north-west,  to  the  defen- 
dant's colliery  on  the  opposite  side  of  the  river  Boach,  and  included 
that  river  and  part  of  certain  lands  called  the  Holmes  (shown  in 
[  •686]  the  plan),  and  comprised  the  drawing  road  and  water  *level  from 
the  said  tunnel  to  the  Holmes  (also  shown  in  the  plan).  The  verdict 
then  went  on  as  follows. 

That,  before  the  making  of  the  said  lease  to  the  plaintiffs  by 
James  Starkey,  the  defendant  had,  by  his  servants,  trespassed  into 
that  part  of  the  Heywood  Hall  estate  leased  to  the  plaintiffs  which 
adjoined  the  defendant's  mine,  (and  marked  or  shown  on  the  said 
plan  &c.),  "and  got  the  coal,  there  marked"  Ac,  "out  of  the 
Heywood  Hall  estate,  and,  in  getting  that  coal,  had  made  an 
aperture  and  excavation  into  the  coal  of  the  Heywood  Hall  estate 
at  the  place  marked  A.  at  the  north-west  end  of  the  water  level 
before  mentioned  (in  the  said  plan  marked"  &c.),  "  which  was  so 
leased  by  the  said  J.  S.  to  the  plaintiffs :  that,  scfterwards  and  before 
the  year  1839,  the  roof  of  the  said  excavation  made  by  the  defen- 
dant into  the  Heywood  Hall  coal  fell  in  by  reason  of  his  having 

in  the  said  declaration  alleged ;  and  I  damage  in  respect  of  certain  injury  to 
assess  such  damage  at  the  amount  of  them  by  the  matters  in  the  said  de- 
one  shilling :  And  I  do  further  award,  daration  in  the  said  cause  alleged ;  and 
order  and  determine  that  the  persons  I  assess  such  damage  at  the  amount 
composing  the  said  joint  partnership  of  204/.  8a."  Then  followed  the  order 
or  Mining  Company,  called  the  Hey-  for  payment, 
wood  Colliery  Company,  have  suffered 
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got  the  coal  and  removed  the  pillars  there ;   and  the  interstice       CLsoa 

became  filled  with  water :  that,  afterwards,  in  1840,  the  plaintiffs     dbabdbn. 

drove  a  level  from  the  said  tunnel  into  and  along  the  Heywood  Hall 

estate  coal,  as  shown  "  &c.  (in  the  plan)  ''  in  a  direction  towards 

the  defendant's  mine,  and  until  they  came  to  a  point,  A.,  being  at 

a  distance  of  from  six  to  ten  yards  short  of,  and  within,  their  own 

boundary,  when  the  waters  which  had  collected  in  the  defendant's 

mine  flowed  through  the  excavation  and  aperture  at  A.  aforesaid, 

which  had  been  made  in  the  Heywood  Hall  estate  as  aforesaid ;  and 

the  defendant  has  not  hitherto  stopped  or  filled  up  the  aperture,  or 

difne  any  thing  to  prevent  the  flowing  of  the  water  from  his  mine 

tfaroogh  and  into  the  said  aperture  and  excavation  made  by  him  in 

the  Heywood  Hall  estate :  Neither  the  plaintiffs  nor  the  said  James 

Siarkey,  nor  the  said  Hugh  Hornby,  clerk,  had  any  knowledge  of 

the  'trespass  so  as  aforesaid  committed  by  the  said  defendant,  or      [  *^87  ] 

of  the  aperture  and  excavation  so  made  as  aforesaid,  or  of  the  said 

roof  having  so  fallen  in  and  the  interstice  having  so  become  filled 

vith  water,  until  the  plaintiffs,  in  driving  their  said  level,  met  the 

excavated  workings  of  the  defendant  at  the  said  point  A.     That  the 

defendant  has  not  pumped  any  water  out  of  his  mine  adjoining  the 

Heywood  Hall  estate  since  1840,  and  has  ceased  to  work  his  own 

zziine  since  1842.     That  plaintiffs'  and  defendant's  mines  are  on  the 

bame  bed  of  coal»  the  defendant's  on  the  rise,  and  the  plaintiffs'  on 

the  dip ;  and  that  it  is  the  custom  in  working  coal  mines  for  the 

owner  of  the  mine  or  bed  on  the  rise  to  work  up  to  the  boundary  of 

liifi  coal  on  the  dip,  and  for  the  owner  of  the  mine  or  bed  on  the 

<iip  to  protect  his  own  mine  from  the  influx  of  water  from  the  mine 

-.r  bed  on  the  rise  by  leaving  a  sufficient  barrier  of  coal  on  his  own 

giie  of  the  boundary  on  the  rise ;  and  that  the  said  distance  of 

from  six  to  ten  yards,  left  by  the  plaintiffs  beyond  the  end  of  their 

vater  level  aforesaid,  would  have  been  a  sufficient  barrier  for  the 

purpoee  aforesaid,  if  the  defendant  had  not  by  his  said  servants 

made  the  aperture  and  excavation  aforesaid.     That  the  water,  after 

ihe  plaintiffs  so  drove  the  said  water  level,  continued  to  flow  from 

tne  defendant's  colliery  into  the  said  water  level  at  the  place 

ziarked  A.,  through  the  said  aperture  and  excavation,  and  thence 

TAB  along  the  water  level  to  the  said  tunnel,  and  flooded  the  coal  at 

'.apiain  Fold  Colliery,  between  the  said  drawing  road  and  water 

it-vel ;  which  said  continued  flowing  of  the  water  through  the  said 

ft{«rtiire  and  excavation  so  made  by  the  defendant  as  mentioned  in 

'Jie  declaration  in  the  action  brought  by  H.  H.,  clerk,  as  hereinafter 
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Glvoo       mentioned,  and  the  continued  ^running  thereof  along  the  water 
DsARDBN.     ^^^^^  ^^^  flooding  the  coal  as  aforesaid,  are  the  grievances  com- 

[  *588  ]  plained  of  in  this  action.  That,  in  consequence  thereof,  the 
plaintiffs,  in  order  to  win  and  get  the  said  coal  of  the  Heywood 
Hall  estate,  have,  ever  since,  up  to  the  time  of  the  commencement 
of  this  action,  been  obliged  to  pump  out  and  discharge,  and  have 
pumped  out  and  discharged,  the  said  water  so  flooding  the  coal  at 
Captain  Fold  Colliery  along  the  said  tunnel,  and  thereby  have 
incurred  considerable  expenses  in  pumping  the  water  out  of  the 
said  last  mentioned  colliery,  beyond  what  they  theretofore  had 
incurred ;  and  which  said  expenses  are  sought  to  be  recovered  in 
this  action." 

The  verdict  then  stated  that,  on  16th  February,  1841,  Hornby 
brought  his  action ;  and  proceedings  thereon  took  place,  as  men- 
tioned in  the  5th  plea  to  the  present  declaration.  That,  before  and 
at  the  time  of  the  committing  of  the  grievances  mentioned  in 
Hornby's  declaration,  Hornby  was  seised  of  the  closes  therein 
mentioned,  and  Starkey  tenant  thereof,  as  in  that  declaration 
mentioned,  Hornby  being  mortgagee,  and  Starkey  his  mortgagor  in 
possession :  and  that  the  said  closes  respectively  formed  part  and 
parcel  of  the  Heywood  Hall  estate;  and  that  the  plaintiffs'  coal 
mine  mentioned  in  the  within  declaration  is  underneath  the  surface 
of  the  closes  mentioned  in  the  declaration  in  the  action  brought  by 
H.  H.,  and  parcel  of  the  same,  and  of  the  coal  strata  mentioned  in 
that  declaration.  The  verdict  further  stated  that  the  proceedings 
as  to  the  reference  took  place,  and  the  award  was  made,  and  the 
damages  paid  to  the  parties  respectively,  as  in  the  fifth  plea  men- 
tioned :  And  that  the  coal  mine  in  the  present  declaration  secondly 

[  *689  ]  mentioned  *was,  at  the  time  of  the  committing  of  the  grievances 
therein  complained  of,  to  wit  from  8th  August,  1841,  until  the 
commencement  of  this  suit,  in  the  possession  and  occupation  of  the 
plaintiffs  as  alleged  by  them  on  the  present  record. 

The  verdict  then  submitted,  in  the  usual  form,  the  questions: 
Whether  or  not,  upon  the  whole  matter,  the  defendant  is  guilty  of 
the  grievances  above  laid  to  his  charge,  as  in  the  declaration  and  new 
assignment  specified ;  Whether  or  not  the  causes  of  action  or  any 
of  them  accrued  within  six  years  next  &c. ;  and  Whether  the 
grievances  newly  assigned  '*  were  or  were  not  merely  and  only  con- 
sequential damages  arising  or  happening  to  the  plaintiffs  by  reason 
of  the  matters  or  injuries  in  the  said  declaration  in  the  said  cause 
at  the  suit  of  the  said  H.  H.  alleged,  and  the  matters  in  difference 
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and  injury  so  referred  as  aforesaid,  or  any  or  either  of  them,  or  any       Olboo 
park  thereof,  or  in  respect  of  which  such  damages  were  so  awarded     deabbbx. 
and  paid  as  aforesaid  "  (i). 
The  special  verdict  was  argaed  in  Easter  Term,  1848  (2). 

Hoggins,  for  the  plaintiffs  : 

As  to  the  first  issue.  The  substance  of  the  complaint  is,  that  the 
defendant  dug  into  the  plaintiffs'  soil  and  thereby  made  an  aperture, 
which  not  being  stopped,  the  waters  running  from  the  defendant's 
mine  flow  into  that  of  the  plaintiffs.  The  question  is,  not  whether 
the  grievances  legitimately  result  from  the  premises  as  stated  in 
the  declaration,  but  whether,  as  stated,  they  are  not  such  as  the 
plaintifb  *may  obtain  a  verdict  for  on  a  plea  of  Not  guilty.  On  the  [  *690  ] 
issue,  as  joined,  the  finding  must  be  for  the  plaintiffs,  even  if  the 
eoDsequence  should  be  a  motion  in  arrest  of  judgment. 

(WiGHTMAM,  J. :  The  aperture  is  on  the  plaintiffs'  land :  how  could 
the  defendant  fill  it  up  without  being  liable  to  an  action  of  trespass? 

Pattbson,  J. :  If  a  man  breaks  my  windows  so  that  the  rain  enters, 
can  I  have  an  action  against  him  for  not  coming  in  and  mending 
them? 

Lord  Denxan,  Ch.  J.  :  Did  the  defendant,  by  his  first  trespass, 
giTB  himself  the  privilege  of  entering  upon  the  plaintiffs'  land  ?) 

The  last  case  bearing  directly  on  this  subject  is  Firmstone  v. 
JlTieeUy  (3) :  where  the  declaration,  in  case,  alleged  that  the  plain- 
tiffs and  defendants  had  adjoining  coal  mines,  that  the  defendants 
had  trespassed  on  the  plaintiffs'  mine,  and  dug  large  quantities  of 
coals  therefrom ;  that  afterwards  water  had  flowed  into  defendants' 
mine,  which  would  necessarily  inundate  that  of  plaintiffs  unless  a 
sufficient  barrier  were  provided ;  that  defendants,  by  their  tres- 
passes, had  removed  that  which  would  have  been  a  sufficient  barrier 
aod  the  only  one,  and,  they  having  done  so,  it  became  their  duty  to 
provide,  and  take  means,  for  preventing  the  water  collected  in 
^fendants*  mine  from  flooding  the  mine  of  the  plaintiffs ;  and  the 
breach  was  that  the  defendants  neglected  to  make  any  provision, 
)nd  by  reason  thereof  water  ran  from  their  mine  into  the  plaintiffs'. 

I]  As  to  the  isene   on   plaintiffs'  man,  Ch.  J.,  Patteeon,  Wightman  and 

r*>pest  to  defendant,  there  waa  no  Erie,  J  J. 

•a|««0  finding  or  question.  (3)  13  L.    J.  £x.   361.      Trin.  T. 

•2i  Afiril  28t2i.    Before  Lord  Den-  1844. 

a-E. — ^voL.  Lxxvi.  24 
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Cleoo  On  demurrer,  the  Court  of  Exchequer  seems  to  have  thought  the 
Dbau>rk.     breach  well  laid  (i) :  and  Aldebson,  B.  said  :  "  If  the  defendants 

[  ♦691  ]  alter  the  *plaintiflFs'  barrier,  it  may  become  their  duty  to  take  care 
that  the  plaintiffs  sustain  no  injury  from  the  alteration.  Suppose 
you  have  water  upon  your  land,  and  by  not  taking  proper  precautions, 
it  flows  upon  my  land,  are  you  not  liable  ?  A  man  makes  a  hole  in 
the  wall  of  his  neighbour's  house,  may  he  afterwards  fill  a  reservoir, 
and  let  the  water  flow  in  upon  that  house  ?  " 

(Pattbson,  J.:  The  party  who  has  to  prevent  the  injury  must 
use  the  means  within  his  own  land.  You  allege  here  that  the 
defendants  were  bound  to  fill  the  aperture  on  your  land.) 

The  injury  is  not  alleged  as  resulting  merely  from  the  omission  to 
do  that :  the  words  are  *'  whereby,  and  by  reason  of  the  continuing  " 
'&c.  of  the  said  aperture,  &c.  The  new  assignment  states  that  the 
defendant  wrongfully  permitted  water  which  had  collected  in  his 
mine  to  run  into  the  mine  of  the  plaintiffs. 

(WiGHTMAN,  J. :  The  new  assignment  cannot  suggest  a  different 
cause  of  action  from  that  stated  in  the  declaration.) 

Even  if  the  defendant  would  be  a  trespasser  in  repairing,  he  is  liable 
for  the  original  grievance. 

(WiGHTMAN,  J. :  But  your  complaint,  as  stated,  is  of  his  not  doing 
what  he  has  no  right  to  do.) 

The  difficulty  thrown  upon  him  is  the  consequence  of  his  own 
act. 

(WiGHTMAN,  J. :  At  any  rate  you  do  not  charge  it  so. 

Pattbson,  J. :  How  can  you  say  there  is  a  continuing  in  this  case. 
Your  claim  is  as  if  a  man  broke  another's  leg,  and  an  action  were 
brought  against  him  for  not  setting  it.) 

In  Thompson  v.  Gibson  (2)  the  defendants  had  erected  a  building 
which  obstructed  a  market ;  and  they  were  held  liable  for  continuing 
[  •692  ]       the  nuisance,  though  they  had  no  right  ♦of  entry  upon  the  land 
where  the  building  stood. 

(1)  Leave  was  given  to  withdraw  amend  the  declaration,  in  which  ca^ 
the  demurrer  on  the  usual  terms,  there  were  to  be  no  costs  on  either  side, 
unless  the   plaintiffs   thought  fit    to  (2)  56  B.  B.  762  (7  M.  &  W.  4d6}. 
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(WioHTMAM,  J.:   There  the  complaint  was  that  they  had  not       Clsoo 
removed  something  which  they  had  placed  on  the  land.)  Dkabdeh. 

This  case  is  the  same  in  principle.  It  does  not  rest  with  the 
defendant  to  say  that  he  would  have  been  a  trespasser  in  closing  the 
apertore.    The  plaintiffs  might  have  consented. 

(Patteson,  J. :  The  principle  as  to  works  above  and  works  under 
ground  is  the  same ;  and  there  is  no  instance  of  a  recovery,  first  for 
breaking  down  a  wall,  and  then  for  not  rebuilding  it.) 

In  Booth  V.  Oliver  (i)  (cited  in  Hudson  v.  Nicholson  (2) )  it  is  said 
that,  in  an  action  on  the  case,  if  the  plaintiff  declares  that  the 
defendant  threw  down  and  prostrated  a  wall  which  divided  the  plain- 
tiff's and  defendant's  houses,  and  also  pulled  away  the  tiles  of  plain- 
tiff's house,  per  quod  the  water  comes  into  plaintiff's  house  and  rots 
the  timber  thereof,  the  action  lies,  for,  although  he  might  have  an 
action  of  trespass  for  pulling  off  the  tiles,  yet  this  action  lies  also, 
inasmuch  as  it  is  alleged  that,  by  reason  thereof,  the  timber  of  the 
house  was  rotted.  In  Westboume  v.  Mordant  (3),  where  the  declara- 
tion, in  case,  alleged  that  the  defendant  put  stones  into  a  brook,  and 
thereby  stopped  the  water,  so  that  it  overflowed  the  plaintiff 's 
meadow,  it  was  objected  that  the  nuisance,  by  throwing  in  the 
stones,  was  laid  before  the  plaintiff's  title  commenced;  but  the 
locET  held  that  the  nuisance  might  not  be  till  the  water  ran  over, 
and  that  the  action  was  well  brought. 

(Pattbson,  J. :  In  Hudson  v.  Nicholson  (2)  the  declaration  was 
held  to  be  in  trespass,  though  informal.  The  case  in  BoUe  was  not 
a  ease  of  *continuing.  C  '^^^  ] 

Erlb,  J. :  It  is  consistent  with  that  authority  that  there  might 
be  an  option  only. 

WioHTMAN,  J. :  Your  complaint  is,  not  of  a  continuing,  but  of  a 
fj^Iecting  to  fill  up :  that  is  the  charge ;  the  rest  is  gravamen.  It 
is  aa  if  the  complaint,  in  the  case  from  BoUe,  had  been  that  the 
defendant  did  not  replace  the  tiles. 

FjLiTESON,  J. :  How  can  a  man  be  said  to  continue  that  which  he 
cazmot  prevent  from  continuing  ? 

\)  1  BolL  Abr.  104,  tit.  Action  sur         (2)  5  M.  &  W.  437,  441. 
*  M  :K|,  pL  3.  (3)  Cro.  Eliz.  191. 

24—2 
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Clsog  Lord  Denman,  Cb.  J. :  The  plaintiffs  allege  that  they  licensed  the 

Dkardkk.  defendant  by  their  request ;  and,  that  being  so,  they  may  suggest 
that  he  was  chargeable  with  continuing,  independently  of  the  autho- 
rity of  Thomj>8on  v.  Gibson  (i).  The  plaintiffs,  however,  might  have 
done  what,  as  they  say,  ought  to  have  been  done  by  the  defendant, 
and  charged  the  expense  to  him. 

{Martiriy  for  the  defendant,  observed  that  the  request  was  traversed 
on  the  record,  and  not  affirmed  by  the  verdict. 

If  the  verdict  is  imperfect,  the  plaintiffs  are  willing  that  the 
cause  should  be  re-tried,  to  settle  the  undecided  question.  But,  on 
the  whole  case,  a  request  sufficiently  appears. 

(WiGHTMAN,  J. :  What  evidence  is  there  of  it  ?) 

The  bringing  of  the  action. 

fWiGHTMAN,  J. :  That  does  not  prove  a  request  as  averred.  If 
there  is  no  evidence  of  it,  we  might,  perhaps,  consider  the  verdict 
as  amended  according  to  the  fact,  and  nothing  will  then  turn  on 
the  request  (2).) 

[  *694  J  The  question  *on  the  Statute  of  Limitations  is  substantially  the 
same  as  the  question  on  the  first  issue.  As  to  the  issues  upon  the 
new  assignment,  trespass  might  have  lain  for  the  act  which 
originally  caused  the  injury ;  but,  if  there  is  a  resulting  damage 
long  subsequent,  case  lies  for  that :  Roberts  v.  Read  (3)  GiUon  v. 
Boddington  (4) ;  otherwise  there  would  be  no  compensation  for  that 
injury  :  and  in  fact  none  was  given  by  the  award. 

MartiUf  contra  : 
The  plaintiffs  can  maintain  no  action  for  the  injury  here  alleged : 
or,  if  they  can,  their  right  of  action  has  already  been  satisfied  by 
the  proceedings  on  the  arbitration.     The  declaration  in  Homby*3 

(1)  56  E.  H.  762  (7  M.  &  W.  456).  was  said  that  there  ought  to  be  an 

(2)  It  appears  that  judgment  was  amendment  of  the  verdict,  or  a  rtiurf 
given  on  the  supposition  that  there  de  now.  Finally,  no  jndgzzient  was 
was  to  be  a  verdict  for  the  defendant  given  in  the  Exchequer  Chamber, 
on  the  fourth  plea,  and  for  the  plain-  the  parties  agreeing  that  proceeding 
tiffs  on  the  second  and  third  (see  poet,  should  be  stayed,  that  the  plaintiffs 
p.  377).  No  amendment,  however,  should  give  a  release  to  defendaiii. 
was  ultimately  agreed  to.  Error,  and  that  no  costs  should  be  paid  on 
on  the  judgment  in  this  Court,  was  either  side. 

afterwards  brought  in  the  Exchequer  (3)  14  H.  B.  335  (16  East,  215). 

Chamber,    when    the    difficulty    was  (4)  29  H.  B.  24;<  (By.  &  M.  161). 

pointed  out  from  the  Bench,  and  it 
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ftetion  necesBarily  embraced  both  the  present  and  the  fatare  per-  Clboo 
manent  injury.  That  action,  and  all  matters  in  difference  between  dbardenj 
Hornby  and  the  defendant,  and  Starkey  and  the  defendant,  were 
referred  to  arbitration,  with  liberty  to  the  now  plaintiffs  to  become 
parties  to  the  rale  of  reference  as  to  any  alleged  injury  to  them  by 
any  of  the  matters  stated  in  the  then  declaration.  They  did  become 
parties;  and  damages  were  awarded  and  paid.  The  question  then 
is,  whether  the  defendant  was  bound  afterwards  to  go  upon  the 
plaintiffs'  land  and  fill  up  the  aperture.  The  plaintiffs  assume 
that ;  the  defendant  denies  it ;  and,  not  acknowledging  any  other 
default  or  misfeasance,  he  pleads  Not  guilty.  It  results  from  all 
ihe  cases  (nor  does  the  *judgment  of  Pollock,  C.  B.  in  Finnstom  v.  [  'sss  ] 
n  heeUy  (i)  go  any  farther)  that,  where  a  man  does  on  his  own  land 
something  which,  for  want  of  prevention  on  his  part,  becomes 
injorious  to  the  land  of  another,  he  is  liable  to  an  action  :  but  no 
case  shows  that  if  the  original  injurious  act  has  been  done  on 
another's  land  the  doer  of  it  is  bound  to  make  good  the  injury  upon 
that  land  or  else  abide  the  ultimate  consequences.  OiUon  v. 
Boddin^Um  (2)  (explained  in  Howell  v.  Young  (s),  by  Holboyd,  J., 
who  referred  to  Fetter  v.  Beale  (4) )  is  consistent  with  all  the  autho- 
rities if  it  be  understood  that  the  injurious  act  of  excavation  was 
done  upon  the  land  of  the  Dock  Company  themselves,  and  that  they 
were  held  liable  as  for  a  nuisance  continued  on  their  own  premises, 
and  finally  producing  injury  to  the  plaintiff,  for  which  he  then  sued. 
If  otherwise  understood,  Qillon  v.  Boddington  (2)  is  not  law,  nor 
Lome  out  by  Roberts  v.  Read  (5).  There  the  cause  of  injury  was  a 
digging,  not  on  the  plaintiff 's  soil,  but  in  the  soil  of  the  street ;  no 
action  could  have  lain  till  a  specific  injury  to  the  plaintiff  resulted 
from  that  act,  which  injury  was  the  falling  of  the  wall.  In  HodsoU 
T.  5ta&6r(»«(6),  where  it  was  held  that  damages  might  be  given 
for  a  bodily  injury  to  the  plaintiff's  servant,  in  respect  of  future  dis- 
ability, LiTTLBDALB,  J.  Said :  "  It  is  argued  that  a  fresh  action 
might  be  brought  from  time  to  time ;  but  that  is  not  so,  the  action 
being  founded,  not  upon  the  damage  only,  but  upon  the  unlawful 
act,  and  the  damage.  Without  the  special  damage  this  action 
would  not  be  maintainable  *at  the  plaintiff 's  suit.  A  fresh  action  [  •sQe  ] 
could  not  be  brought  unless  there  were  both  a  new  unlawful  act  and 

(1)  13  L.  J.  Ex.  361.  (4)  1  Salk.  11. 

(2)  29  B.  E.  243  (By.  ft  M.  161).  (5)  14  B.  B.  335  (16  East,  215). 

(3)  29  B.  B.  237  (5  B.  &  G.  259>  (6)  52  B.  li.  350  (11  Ad.  &  £1.  301, 
267.  2«>).  305). 
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Clsgo  fresh  damage."  In  Thompson  v.  Gibson  (i)  it  was  perhaps 
DBAm>BN.  inaccurately  argued  that  the  defendants  were  not  liable  because 
they  would  be  guilty  of  a  trespass  in  removing  the  nuisance  trom 
the  land  of  the  third  party  on  which  it  had  been  erected:  bat 
Parks,  B.,  in  answering  the  argument,  clearly  addresses  himself  to 
the  case  of  a  positive  nuisance,  which,  if  it  continue,  may  be  abated 
by  the  party  injured.  Booth  v.  Oliver  (2)  was  cited,  in  Hudson  v. 
Nicholson  (8),  to  show  that  case  might  be  brought  for  the  injury  on 
the  plaintiff's  land ;  and  so  it  might  on  the  facts  there  shown,  since 
one  part  of  the  act  was  the  breaking  down  a  party  wall  between  the 
houses  of  plaintiff  and  defendant,  for.  which  of  course  case  would  lie, 
and  the  rotting  of  the  timber  on  the  plaintiff 's  land  was  consequential 
to  that. 

(Patteson,  J.:  The  words  are:  ''uncore  cest  action  gist  auii, 
entant  que  est  allege  que  per  reason  de  ceo"  (the  pulling  away 
plaintiff's  tiles,  which  would  have  been  a  foundation  for  an  action 
of  trespass)  ''  le  tymber  del  mese  fuit  rott.") 

It  must  be  admitted  that  at  one  time  the  line  was  not  stricllv 
drawn. 

(Patteson,  J. :  How  would  the  action  be  brought,  in  the  case 
supposed  by  Aldbrson,  B.  in  Firmstone  v.  WheeUy  (4),  of  the  defen- 
dant making  a  hole  in  the  wall  of  plaintiff 's  house,  and  afterwards 
filling  a  reservoir  so  that  the  water  escapes  through  the  hole?) 

It  would  be  brought  for  the  positive  act  of  collecting  the  water. 
However,  nothing  was  decided  in  that  case. 

[  ^597  ]  (WiOHTMAN,    J. :    I    ^Understand  you  to    distinguish  between 

continuing  a  positive  nuisance  on  the  plaintiff's  land  without 
removal,  and  not  repairing  an  injury  resulting  from  a  state  of  things 
caused  by  the  defendant  on  the  plaintiff 's  land.) 

Yes :  in  the  latter  case  all  the  damages  must  be  recovered  in  the 
first  action  for  the  injury :  the  former  is  the  case  of  a  positive 
continuing  injury.  That  distinction  explains  Westboume  v. 
Mordant  (5). 

(WiOHTMAN,  J.,  referred  to  Holmes  v.  Wilson  (e).) 

(1)  66  R.  fi.  762  (7  M.  &  W.  456).  (4)  13  L.  J.  Ex.  362, 

(2)  1  EoU.  Abr.   104,  Action    but         (5)  Cro.  Elia.  191. 

case  (£)  3.  (6)  50  B.  B.  492  (10  Ad.  &  £1.  503). 

(3)  5  M.  &  W.  441. 
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In  that  case  the  defendants  bad  made  erections  on  the  plaintiff's       CLKoa 
land,  and  continued  them  there,  actually  using  them.  Dbabdik. 

(WioHTMAN,  J. :  The  defendants  could  not  have  removed  without 
committing  a  trespass.) 

It  might  there  have  been  fairly  answered  that  they  bad  brought 
that  difiBculty  on  themselves.  In  Taylor  v.  StendaU  (i)  the  defendant 
had  injured  a  wall  on  the  plaintiff's  land ;  and  it  was  held  that  he 
eonld  not  justify  going  upon  the  land  for  the  purpose  of  repairing. 

It  is  clear  that  Hornby  could  not  have  maintained  this  action, 
any  more  than  the  plaintiff  in  Fetter  v.  BecUe  (2)  could  have  had  an 
action  for  fresh  injury  arising  from  the  original  battery  ;  since  the 
reference  here  comprehended  all  injury  accruing  from  what  had 
been  done.  Nor  could  Starkey,  or  the  plaintiffs,  who  were  parties 
to  the  reference,  and  recovered  damages  therein.  If  Hornby  and 
Starkey  have  suffered  no  actionable  damage  since  the  time  of  the 
reference,  it  would  appear  by  the  verdict  that  the  plaintiffs  never 
sustained  any  of  the  kind  now  complained  of,  for  they  took  the  land 
after  that  time,  and  of  course  took  it  as  it  stood. 

The  new  assignment  contains  no  allegation  of  request :  as  to  that,       [  &93  ] 
dierefore,  if  the  request  be  material,  the  defendant  must  succeed. 

Hoggins,  in  reply : 

The  ground  of  complaint  is,  in  effect,  the  turning  on  water  to  the 
land  of  the  plaintiffs. 

tPATTESON,  J. :  That  is  not  the  complaint.) 

It  is  so  in  the  new  assignment. 

(Patteson,  J. :  That  cannot  go  beyond  the  declaration.) 

There  is  no  demurrer.  No  argument  for  the  defendant  arises  from 
Hornby  having  recovered :  a  feoffee  may  sue  for  a  nuisance  first 
created  in  the  time  of  the  feoffor :  Penruddock's  case  (s).  So  the 
original  nuisance,  if  continued,  is  a  substantive  cause  of  action,  in 
whatever  hands  the  premises  causing  the  nuisance  may  be: 
li'j9€W€ll  V.  Prior  (4),  commented  upon  in  Thompson  v.  Gibson  (6). 

Cur,  adv.  wit. 

C)  68  R.  B.  528  (7  a  B.  634).  (3)  5  Co.  Bep.  100  b. 

\'i)  1   Salk.    11.      See  note  (/)  to  (4)  2  Salk.  460. 

HyaMeUm  t.    Vert,   2  Wmfl.   Saund.  (5)  56  B.  B.  762  (7  M.  &  W.  461). 
in  d  (6th  ed.). 
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Clbgo  Lord  Denman,  Ch.  J.,  in  this  Term  (June  2nd),  delivered  the  jadg- 
Dmardkn.  ment  of  the  Court  : 

This  was  an  action  on  the  case  for  wrongfully  keeping  and 
continuing  open  an  aperture  made  by  the  defendant  from  a  mine 
belonging  to  him  into  a  mine  which,  at  the  time  of  making  the 
aperture,  belonged  to  James  Starkey,  but  which  he  afterwards 
demised  to  the  plaintiffs,  who  were  in  the  occupation  of  the  mine 
before  and  at  the  time  of  the  bringing  of  the  action ;  by  means 
whereof  quantities  of  water  continued  to  flow  from  the  defendant's 
mine  into  the  plaintiffs'.  The  defendant  pleaded  Not  guilty,  and 
other  pleas,  one  of  which  was  a  special  plea  stating  in  substance  the 
[  •699  ]  bringing  of  a  former  action  on  the  case  by  Hugh  Hornby  ♦the  owner 
of  the  plaintiffs'  mine,  J.  Starkey  being  in  possession  as  his 
tenant,  against  the  defendant,  for  injury  to  his  reversion  by  break- 
ing and  entering  his  mine  and  making  the  aperture  in  question  and 
thereby  causing  the  water  to  flood  the  coal  strata ;  and  that  the 
cause  and  all  matters  in  difference  between  the  said  H.  Hornby  and 
the  defendant,  and  between  Starkey  and  the  defendant,  were  referred 
to  an  arbitrator,  with  liberty  for  the  present  plaintiffs  to  be  parties 
to  the  reference  as  to  any  injury  to  them  by  reason  of  any  of  the 
matters  alleged  in  that  suit :  that  the  plaintiffs  did  become  parties 
to  that  reference,  and  that  the  arbitrator  awarded  separate  sums  to 
H.  Hornby,  J.  Starkey  and  the  plaintiffs,  for  the  damage  they  had 
sustained :  that  these  sums  were  paid :  and  that  they  were  awarded 
and  paid  in  respect  of  all  consequential  damages  arising  from  the 
matters  complained  of  in  the  action  by  H.  Hornby. 

To  the  special  plea  the  plaintiffs  new  assigned  that  they  brought 
their  action  for  keeping  and  continuing  the  aperture  open  after  the 
award.  To  this  new  assignment  the  defendant  pleaded,  admitting 
that  the  grievances  complained  of  in  the  new  assignment  happened 
after  the  award,  that  they  were  only  consequential  damages  arising 
from  the  matters  alleged  in  H.  Hornby's  action,  and  in  respect  of 
which  damages  were  awarded  and  paid  as  before  stated. 

To  this  plea  the  plaintiffs  replied,  setting  out  the  award,  and 
traversing  that  the  grievances  newly  assigned  were  merely  con- 
sequential damages  as  alleged  in  the  plea. 

Upon  the  trial  the  jury  found  a  special  verdict,  by  which  it 

[  *600  ]       appeared  that,  before  and  in  1889,  J.  Starkey  *wa8  mortgagor  in 

possession,  and  H.  Hornby  mortgagee,  of  that  part  of  the  plaintiffs' 

mine  into  which  the  aperture  was  made :  that,  in  that  year,  Starkey 

demised  to  the  plaintiffs  the  premises  in  question  :  that,  before  that 
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demise,  and  whilst  Starkey  was  mortgagor  in  possession,the  defendant  CLsaa 
trespassed  upon  the  mine  in  Starkey's  possession,  by  breaking  into  dsabbbn. 
it  from  his  adjoining  mine  and  taking  the  boundary  coal  in 
Starkey's  mine  to  the  extent  of  several  yards:  that  in  1840  the 
plaintiffs  proceeded  to  work  the  mine  under  the  demise  from  Starkey, 
and,  when  they  got  within  from  six  to  ten  yards  of  the  boundary 
between  their  mine  and  the  defendant's,  they  came  to  the  excavation 
made  by  the  defendant,  and  the  water  from  his  mine  came  in  upon 
them,  and  continued  to  flow  in  upon  them  to  the  time  of  the 
plaintiffs  bringing  their  action.  It  also  appeared  that  the  plaintiffs' 
and  defendant's  mines  were  on  the  same  bed  of  coal,  but  that  the 
defendant's  workings  were  on  the  rise,  and  the  plaintiffs'  on  the  dip,  . 
and  that  it  is  the  custom  for  the  miners  on  the  rise  to  work  to  their 
boundary,  and  for  the  miners  on  the  dip  to  leave  a  barrier  of  from 
six  to  ten  yards  in  their  mine  to  protect  them  against  the  water  from 
the  mine  upon  the  rise. 

The  facts  of  the  case  are  fully  stated  upon  the  special  verdict ; 
but  this  short  reference  to  them  and  to  the  pleadings  is  sufScient 
for  the  purpose  of  our  judgment. 

The  question  is,  whether,  upon  the  pleadings,  and  the  facts  found 
by  the  jury,  the  verdict  upon  Not  guilty,  and  the  replication  to  the 
plea  to  the  new  assignment,  should  be  found  for  the  plaintiffs  or  for 
the  defendant ;  it  being  agreed  (i)  that  the  issues  upon  the  2nd  and 
8rd  ^pleas  should  be  entered  for  the  plaintiffs  and  the  issue  upon  [  *^i  ] 
the  4th  plea  for  the  defendant. 

We  are  of  opinion  that  the  defendant  is  entitled  to  have  the 
verdict  entered  for  him  upon  Not  guilty,  and  upon  the  issue  upon 
the  replication  to  the  plea  to  the  new  assignment. 

The  gist  of  the  action,  as  stated  in  the  declaration,  is  the  keeping 
open  and  unfilled  up  an  aperture  and  excavation  made  by  the 
defendant  into  the  plaintiffs'  mine.  By  the  custom,  the  defendant 
was  entitled  to  excavate  up  to  the  boundary  of  his  mine  without 
leaving  any  barrier :  and  the  cause  of  action,  therefore,  is  the  not 
filling  up  the  excavation  made  by  him  on  the  plaintiffs'  side  of  the 
boundary  and  within  their  mine.  It  is  not,  as  in  the  case  of 
Holmes  v.  Wilson  (2),  a  continuing  of  something  wrongfully  placed 
by  the  defendant  upon  the  premises  of  the  plaintiffs ;  nor  is  it  a 
continuing  of  something  placed  upon  the  land  of  a  third  person  to 
the  nuisance  of  the  plaintiffs,  as  in  the  case  of  Thompson  v.  Gibson{s). 

(1)  See  ante,  p.  372,  note  (2).  (3)  56  E.  B.  762  (7  M.  &  W.  456). 

(2)  oO  B.  B.  492  (10  Ad.  &  EL  503). 
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Cleoo  There  is  a  legal  obligation  to  discontinue  a  trespass  or  remove  a 
DsABOEN.  nuisance ;  but  no  such  obligation  upon  a  trespasser  to  replace  urbat 
he  has  pulled  down  or  destroyed  upon  the  land  of  another,  thongh 
he  is  liable  in  an  action  of  trespass  to  compensate  in  damages  for 
the  loss  sustained.  The  defendant,  having  made  an  excavation  and 
aperture  in  the  plaintiffs'  land,  was  liable  to  an  action  of  trespass: 
but  no  cause  of  action  arises  from  his  omitting  to  re-enter  the 
plaintiffs'  land  and  fill  up  the  excavation :  such  an  omission  is 
neither  a  continuation  of  a  trespass  nor  of  a  nuisance ;  nor  is  it  the 
breach  of  any  legal  duty. 

[  602  ]  It  was,  however,  contended  on  the  part  of  the  plaintiffs  that, 

admitting  this  to  be  so,  there  nevertheless  was  a  legal  obligation  or 
duty  upon  the  defendant  to  take  means  to  prevent  the  water  from 
flowing  from  his  mine  into  that  of  the  plaintiffs  through  the  aperture 
he  had  made:  and  the  case  of  Firtnstone  v.  JVheeleyO),  in  the 
Exchequer,  in  Trinity  Term,  1844,  reported  in  the  18th  volume  of 
the  Law  Journal  Beports,  was  cited.  The  Court,  however,  in  that 
case,  did  not  determine  that  there  was  any  such  duty  or  obligation: 
and,  if  it  had,  that  case  would  not  be  an  authority  applicable  to  the 
present,  as  the  plaintiffs  have  not  alleged  any  such  duty  or  obligation 
in  their  declaration,  nor  is  their  action  founded  upon  a  breach  of 
any  such  duty  if  it  exists,  but  upon  the  omission  to  fill  up  the 
aperture  made  by  them  in  the  plaintiffs'  mine.  It  appears  to  as 
that  the  defendant,  upon  the  facts  found  by  the  jury,  is  entitled  to 
have  the  verdict  entered  for  him  upon  the  plea  of  Not  guilty. 

The  question  that  arises  upon  the  new  assignment  is  not  very 
different  from  that  which  arises  upon  the  plea  of  Not  guilty.  The 
plaintiffs  have  already  recovered  damages  against  the  defendant  for 
making  the  aperture ;  and  the  omitting  to  enter  the  plaintiffs'  mine 
and  fill  up  that  aperture,  in  consequence  of  which  the  water  con- 
tinued to  flow  from  the  defendant's  mine  into  the  plaintiffs',  affords 
no  distinct  ground  of  action,  as  for  the  continuance  of  a  trespass  or 
a  nuisance :  the  flowing  of  the  water,  and  the  damage  thereby  to 
the  plaintiffs,  is  merely  consequential  to  the  making  the  aperture ; 
and  for  that  the  plaintiffs  have  already  received  compensation.    The 

[  *60S  ]  ^defendant,  therefore,  in  our  opinion,  is  entitled  to  have  the  verdict 
entered  for  him  upon  the  issue  taken  upon  the  replication  to  the 
plea  to  the  new  assignment. 

Judgment  accordingly  (1). 
(1)  13  L.  J.  Ex.  361.  (2)  See  ante,  p.  372,  note  (2). 
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SARAH  MARY  HOARE  v.  SILVERLOCK.  i848. 

June  27 
(12  a  B.  624—634 ;  S.  C.  17  L.  J.  Q.  B.  306;  12  Jur.  695.)  * 

In  an  action  for  wiiting  and  publishing  of  plaintiff  that  her  wannest  L  ^*^  -I 
friends,  in  giving  up  their  advocacy  of  her  claims,  stated  that  they  had 
realised  the  fable  of  the  Frozen  Snake,  if  Not  guilty  be  pleaded,  and  a 
verdict  of  Guilty  found,  the  plaintiff  is  entitled  to  judgment,  since  the  jury 
may  have  understood  that  the  words  *' Frozen  Snake"  were  meant  to  charge 
the  plaintiff  with  ingratitude  to  friends.  And  it  is  no  objection,  in  arrest 
of  judgment,  that  l^e  words  are  not  explained  by  innuendo ;  for  the  Court 
will  notice  that  the  words  are  commonly  enough  understood  in  this  sense  to 
warrant  a  jury  in  so  applying  them. 

It  is  a  libel  to  write  of  a  person  soliciting  relief  from  a  charitable  Society 
that  she  prefers  unworthy  claims  which  it  is  hoped  the  members  will  reject 
for  ever,  and  that  she  has  squandered  away  money,  already  obtained  by  her 
from  the  benevolent,  in  printing  circulars  abusive  of  the  Society's  secretary. 

Case.  The  first  coant  of  the  declaration  stated,  by  way  of 
inducement,  That  the  plaintiff,  before  and  at  the  times  of  the  com- 
mitting &c.,  was  the  orphan  daughter  of  Nicholas  Hoare,  deceased, 
who  in  his  lifetime  had  been  a  lieutenant  in  the  Boyal  navy,  and  the 
plaintiff,  before  and  at  the  said  several  times,  was,  and  still  is,  poor 
and  in  distressed  circumstances,  and  had  applied  to  a  charitable 
Society  called  the  Boyal  Naval  Benevolent  Society  for  pecuniary 
assistance:  Yet  defendant,  well  knowing  &c.,  composed  and  pub- 
lished a  libel  of  and  concerning  plaintiff;  which  was  then  set  forth. 
The  second  count  was  for  another  libel. 

The  third  count  stated  that  defendant,  further  contriving  &c., 

afterwards,  to  wit  &c.  (25th  July,  1846),  in  a  public  newspaper 

called  The  Nautical  Standard  and  Steam  Navigation  Gazette,  falsely 

and  maliciously  composed  and  published,  and  caused  and  procured 

to  be  published,  of  and  concerning  plaintiff,  and  of  and  concerning 

her  said  application  to  the  said  *  Society,  another  false,  scandalous,       [  *625  ] 

malicious  and  defamatory  libel,  containing,  amongst  other  things, 

the  false  &c.  matter  following  of  and  concerning  the  plaintiff,  and 

of  and  concerning  her  said  application  to  the  said  Society,  viz. : 

"  The  Boyal  Naval  Benevolent  Society.    We  were  sorry  to  perceive, 

by  a  report  of  last  Monday's  proceedings  at  a  meeting  of  the  above 

Society,  that  the  case  of  Miss  Hoare  (meaning  the  plaintiff  (i)), 

which  we  imagined  had  been  entirely  dismissed  by  the  unanimous 

decision  of  a  large  body  of  ofiQcers  of  high  rank  and  distinguished 

position  in  the  service  at  the  last  quarterly  court,  had  been  re-opened, 

and  that  too  by  an  officer  distinguished  no  less  for  his  illustrious 

services  against  the  enemy  than  his  noble  descent    The  gallant 

(1)  This  innuendo  after  the  mention  necessary  to  repeat)  was  the  only  one 
of  Miss  Hoare  (which  it  is  not  thought      used  in  the  third  and  fourth  counts. 
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HoAKB  Bear- Admiral  the  Earl  of  Cadogan  has  happily  been  a  stranger  to 
BiLVBBLooK.  ^hose  Bceoes  which  have  occurred  at  the  former  meetings  of  this 
Society  when  the  case  of  the  above  misguided  woman  has  been 
brought  forward.  But,  if  he  has  escaped  the  exhibition  of  such 
conduct  on  the  part  of  one  or  two  ofScers  who  would  by  the  display 
be  certainly  very  much  lowered  in  his  estimation,  his  Lordship  has 
unfortunately  also  missed  the  hearing  of  an  overwhelming  mass  of 
evidence  which  is  a  complete  justification  for  the  Society's  decision 
with  respect  to  the  claims  of  Miss  Hoare,  to  say  nothing  of  the 
recantation  of  some  who  were  her  warmest  friends,  and  who,  in  giving 
up  their  advocacy  of  her  claims,  stated  that  they  had  realised  the 

[  *626  ]  fable  of  the  Frozen  Snake."  ''  Let  the  noble  Earl  *go  to  the  Society's 
offices  and  examine  carefully  the  documents,  and  make  himself 
acquainted  with  the  whole  of  the  proceedings  of  the  secretary  and  the 
Society  in  this  matter,  and  he  must  come  to  the  conclusion  that  the 
case  of  Miss  Hoare  is  a  most  forlorn  hope,  and  that,  unfortunately, 
many  much  more  worthy  objects  of  the  Society's  benevolence  are 
excluded  from  participation  in  it  by  the  limited  state  of  its  funds.*' 
The  fourth  count  charged,  with  the  same  averments  as  were 
made  in  the  third,  publication  in  the  above-mentioned  newspaper 
by  defendant  on  August  8th,  1846,  of  a  libel,  containing  the 
following  passages.  "  Sib, — Having  attended  the  meetings  of  the 
Boyal  Naval  Benevolent  Society,  and  witnessed  the  painful  and 
strong  disputes  in  the  case  of  Miss  Hoare,  I  am  led  somewhat 
reluctantly  to  address  these  few  observations  to  you  in  justice  to  our 
worthy  secretary,  and  on  behalf  of  our  charitable  institution,  which 
has  been  upon  recent  events  the  scene  of  much  discord  and  so  very 
disreputable  to  the  Society.  The  importunities  of  Miss  Hoare  and 
her  supporters,  although  they  have  been  upon  every  occasion  out- 
voted by  a  very  large  majority  of  the  members  of  the  institution, 
have  nevertheless  operated  in  no  small  degree  to  suppress  the  con- 
tributions of  several  benevolent  persons  who,  opposed  to  strife^ 
would  have  added  their  pecuniary  assistance  to  the  naval  widow  and 
orphan  but  for  our  calamitous  disunion.  For  one,  I  am  determined  i 
to  withdraw  my  subscription  should  any  of  our  funds  be  granted  to 
Miss  Hoare :  but  I  hope  and  trust  the  good  sense  of  the  members 
at  our  next  meeting  will,  as  heretofore,  prevail,  and  reject  for  ever 

[  *627  ]      the  unworthy  ^claims  of  Miss  Hoare."     '*  Bold  (i)  and  strong 

(1)  The  passage  here  referred  to  (of  formed  part  of  a  different  letter,  bok 
which  some  lines,  not  material  to  tiie  was  stated  to  be  contained  "in  anothec 
decision  of   the   case,    are   omitted)     part  of  the  said  libeL*' 


TOL.  Lxxvi.]        1848.     Q.  B.     12  Q.  B.  627—628.  881 

measures  ought  to  be  adopted  to  prevent  the  re-opening  of  Miss       Hoabe 

Hoare's  case,  which,  in  other  words,  means  the  renewal  of  an  silybblock. 

nnjastifiable  and  apparently  vindictive  attack  on   the   secretary. 

Who  is  this  woman,  that  she  is  to  engross  almost  the  whole  of  the 

time  of  the  Society  ?     She  is  not  entitled,  as  the  descendant  of  a 

sabscriber  or  in  her  own  right,  to  relief ;  and  it  is  avowed  by  her 

friends  that  she  squandered  away  the  money  which  she  did  obtain 

from  the  benevolent  in  printing  circulars  abusive  of  Commander 

Dickson.    Really  it  is  time  that  all  this  twaddle  about  humanity, 

and  this  display  of  knight  errantry  in  defence  of  a  slandered  and 

foflom  damsel,  should  be  laid  aside."    ''  The  charge  must  be  made 

against  Commander  Dickson,  and,  if  it  be  not  made,  then  let  the 

ease  of  Miss  Hoare  be  buried  in  oblivion  ;  and  let  not  the  discord 

which  it  has  caused  longer  prevent  the  benevolent  from  subscribing 

for  the  widow  and  orphan  "  &c. 

There  was  a  fifth  count,  for  another  libel. 

Plea,  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  sittings  in  Middlesex 
after  Michaelmas  Term,  1847,  a  verdict  was  found  for  the  plaintiff, 
ind  damages  assessed  generally,  on  the  last  three  counts. 

Talfourd,  Serjt.,  in  the  ensuing  Term,  moved  in  arrest  of 
jodgment,  on  the  ground  that  the  passages  declared  uf)on  in  the 
last  three  counts  were,  on  the  face  of  them,  not  actionable.  As  to 
the  third  count,  he  contended  *that  the  words  "frozen  snake"  [*628] 
eoold  not  be  deemed  libelloas  unless  shown  to  be  so  by  an  innuendo. 
He  dted  Forbes  v.  King  (i). 

(Lord  Dbnvan,  Ch.  J. :  Suppose  the  expression  had  been  ''  dog 
in  the  manger ; "  should  you  say  an  innuendo  was  necessary  ?) 

A  role  nisi  was  granted. 

The  Plaintiff  in  person  now  showed  cause  : 

As  to  the  8rd  count :  the  phrase  "  misguided  woman  "  suggests 
impropriety  of  conduct,  and  is  therefore  libellous.  ''  Every  thing 
printed  or  written,  which  reflects  on  the  character  of  another,  and 
is  pablished  without  lawful  justification  or  excuse,  is  a  libel:" 
O'Brien  ▼.  Clement  {2)^  judgment  of  Parse,  B.  The  expression 
"frozen  snake"  is  known,  without  the  help  of  an  innuendo,  to 
imply  treachery  and  ingratitude.  The  office  of  an  innuendo  is  only 
(1)  36  R.  B.  829  (1  Dowl.  P.  C.  672).  (2)  15  M.  &  W.  435. 
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HoABB  to  explain  doubtful  allusions:  and  it  is  not  wanted  where  the 
SiLVERLocK.  matter  published  of  itself  imports  something  disgraceful :  Digby  v. 
Thompson (i),  J" Anson  v.  Sttiarti2).  If  the  words  "frozen  snake'' 
required  a  formal  explanation,  so  would  every  classical  allusion. 
Could  a  plaintiff  be  called  upon  to  prove  the  existence  of  a  fable  of 
the  Frozen  Snake  ?  There  could  be  no  formal  proof :  it  is  in  every 
one's  knowledge.  Forbes  v.  King  (3)  was  a  very  different  case  from 
this.     ♦     ♦    ♦ 

[630]  Corrie  was  heard  in   support  of  the  rule,   Talfourd,   Serjt. 

having  left  the  Court : 

The  Brd  count  does  not  contain  any  such  charge  of  a  deviation 
from  moral  duty  as  can  be  deemed  libellous.  At  most,  nothing  is 
imputed  but  want  of  gratitude. 

(Lord  Denman,  Ch.  J. :  Exemplified  by  stinging  those  who  have 
encouraged  her.  That  is  the  meaning  of  the  **  frozen  snake." 
Even  want  of  gratitude  is  a  serious  imputation.) 

The  mere  absence  of  a  moral  quality  is  not  such  an  imputation  as 
can  legally  be  a  subject  of  libel.  This  case  is  not  distinguishable 
from  Forbes  v.  King  (3). 

(Lord  Denman,  Ch.  J. :  The  imputation  there  implied  nothing 
worse  than  being  a  black;  a  great  misfortune  perhaps,  but  no  crime.) 

The  Court  would  not,  in  the  absence  of  innuendo,  take  notice  of 
the  meaning.  Suppose  the  allusion  were  to  an  Oriental  fable  or 
German  story,  not  generally  known  except  to  scholars ;  would  the 
Court  recognize  the  meaning  ?    *    *     * 

[  631  ]       Lord  Denman,  Ch.  J. : 

There  is  no  ground  for  our  interference.  The  third  count  is 
certainly  good.  We  are  not  called  upon  here  to  take  judicial  notice 
that  the  term  *'  frozen  snake "  had  or  had  not  the  meaning 
ascribed  to  it  by  the  plaintiff,  but  to  say,  after  verdict,  whether  or 
not  a  jury  were  certainly  wrong  in  assuming  that  those  words  had 
the  particular  meaning.  They  are  words  well  understood ;  there  is 
no  doubt  that  they  are  commonly  known  in  a  libellous  sense  :  it 
must,  here,  have  been  left  to  the  jury  to  say  whether  they  were 

(1)  38  R.  R.  378  (4  B.  &  Ad.  821).  (3)  36  E.  E.  829  (1  DowL  P.  C.  672\ 

(2)  1  K.  E.  392  (1  T.  E.  748). 
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lued  in  that  sense  or  not;   and  we  must  take  it  that  they  con-       Hoarb 

sidered  them  as  so  applied.    None  of  the  cases  sustain  the  objections  silvbrlock. 

here  made.    In  Robin$on  v.  Jermyn  (i),  the  supposed  libel  alleged 

only  that  the  proprietors  of  a  subscription  room  did  not  think  the 

pl&mti£f  a  fit  person  for  their  company,  and  therefore  excluded  him 

from  their  room,  which  might  be  rather  a  ^compliment  than  a       [  *632  ] 

reproach.     The  "  Friday"  alluded  to  in  Forbes  v.  King  (2),  was  a 

Terr  respectable  person ;  black  men  have  not  been  declared  to  be 

eriminal  by  any  Act  of  Parliament.     The  fourth  count  is  certainly 

injarious  to  the  plaintiff;  for  it  describes  her  as  an  applicant  to  the 

Society  for  charity,  but  unfit  to  receive  it,  because  she  employs  the 

money  she  obtains  from  the  benevolent  in  circulating  abuse  of  the 

secretary. 

Patteson,  J. : 

The  principal  question  before  us  has  been  whether  these  words — 
''  to  say  nothing  of  the  recantation  of  some  who  were  her  warmest 
friends,  and  who  in  giving  up  their  advocacy  of  her  claims,  stated 
that  they  had  realized  the  fable  of  the  Frozen  Snake" — could 
import,  on  the  face  of  them,  any  thing  slanderous.  If  they  could 
not,  I  am  not  prepared  to  say  that  judgment  should  not  be  given  for 
ihe  defendant  on  the  third  count,  as  upon  demurrer.  But,  if  they  are 
capable  of  a  libellous  sense,  it  may  be  material  that  the  jury  has 
foond  that  they  were  used  in  that  sense.  Then,  as  to  the  question 
vbetber  an  innuendo  was  necessary,  I  think  it  was  not.  Any 
'>rdinary  person  would  be  able  to  say  what  the  allusion  was ;  and 
*J3e  jury  have  found  it.  As  to  the  fourth  count;  the  expression 
*  unworthy  claims,"  alone,  is  strong ;  and  then  it  is  added  ''  Who 
is  this  woman,  that  she  is  to  engross  almost  the  whole  of  the 
Ume  of  the  Society?  She  is  not  entitled,  as  the  descendant  of  a 
subscriber  or  in  her  own  right,  to  relief :  and  it  is  avowed  by  her 
fnaids  that  she  squandered  away  the  money  which  she  did  obtain 
from  the  benevolent  in  printing  circulars  abusive  of  Commander 
I^ickson."  *These  words  manifestly  infer  misconduct,  and  tend  to  [  *633  ] 
f  ring  the  plaintiff  into  contempt,  and  set  the  readers  against  her 
d^  a  person  who  has  misconducted  herself  towards  this  Society. 

COLKBIDOB,  J.: 

As  to  the  necessity  of  an  innuendo,  the  jury  and  Court  in  such  a 
as  this  are  in  an  odd  predicament,  if  they  alone  of  all  persons 
(I)  1  Price,  11.  (2)  36  B.  R.  829  (1  Dowl.  P.  C.  672). 
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HoABE  are  not  to  uhderBtand  the  allusion  complained  of.  Suppose  the 
SiLYBBLocK.  ^^^^^  ^^^  ^^^^  ^^^  plaintiff  acted  like  a  Judas  :  must  the  history  of 
Judas  have  been  given,  and  referred  to  by  mnuendo  ?  We  ought  to 
attribute  to  a  Court  and  jury  an  acquaintance  with  ordinary  terms 
and  allusions,  whether  historical,  or  figurative  or  parabolical.  If 
an  expression,  originally  allegorical,  has  passed  into  such  common 
use  that  it  ceases  to  be  figurative,  and  has  obtained  a  signification 
almost  literal,  we  must  understand  it  as  it  is  used.  Half  of  our 
language  is  founded  upon  allegorical  allusion :  '*  vinegar  "  is  talked 
of  in  describing  a  bad  temper ;  even  the  word  '*  sour  "  is  figurative. 
We  must  understand  such  terms  according  to  the  sense  which  has 
become  familiar. 

Erlb,  J. : 

In  this  case  the  jury  has  decided  on  the  sense  of  the  words  men- 
tioned in  the  third  count:  and  we  cannot  arrest  the  judgment 
unless  we  see,  on  reading  the  whole  passage  complained  of,  that 
there  could  be  no  ground  for  the  construction  they  have  adopted. 
Nothing  is  easier  than  to  bring  persons  into  contempt  by  allusion 
to  names  well  known  in  history,  or  by  mention  of  animals  to  which 
certain  ideas  are  attached :  and  I  may  take  judicial  notice  that  the 
words  "  Frozen  Snake  "  have  an  application  very  generally  known 
[  *634  ]  indeed,  *which  application  is  likely  to  bring  into  contempt  a  person 
against  whom  it  is  directed.  I  also  think  the  fourth  count  libellous 
by  the  tendency  it  has  to  lower  the  plaintiff's  character. 

Rule  discharged. 

1848.       WHARTON  AND  Another  v.  NAYLOR  and  Another  (1). 

Jylyl2.       ^^2  Q.  B.  673—680 ;  S.  0.  17  L.  J.  Q.  B.  278 ;  6  Dowl.  &  L.  136;  12  Jur.  894.) 

[  678  ]  Stat.  8  Ann.  c.  14,  s.  1,  makes  it  iinlawfiil  to  remoye  goods  taken  in 

execution  without  paying  one  year's  arrears  of  rent  to  the  landlord ;  but  it 
does  not  invalidate  the  execution  itself.  Gk>ods,  therefore,  so  taken  are  1 1^ 
cusUnlid  legi8,  and  cannot  be  distrained  on  by  the  landlord  for  the  year's 
rent:  And  they  are  equally  in  custodid  legisy  for  this  purpose,  whether  th<»T 
are  in  the  hands  of  the  sheriff  or  of  a  buyer  from  him  (2). 

Trespass.  First  count,  for  entering  certain  closes  of  the  plaintifiis, 
and  reaping  and  cutting  down  their  wheat  and  oats.  Second  count, 
for  seizing  and  carrying  away  the  wheat,  straw  and  oats  of  the 
plaintiffs. 

(1)  Explained  in  lie  Beiin  Davis,  Ex         (2)  See  per  Cave,  J.   in    Re  Benn 
parte  Pollen's  Trustees  (1886)  65  L.  J.      Davis,  supra,  at  p.  219.— A.  C. 
a  B.  217.— A.  C. 
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4th  plea.     To  the  first  count.     That,  before  the  said  times  when     Wharton 
&c.,  one  John  Lind,  for  one  year  ending  18th  May,  1846,  and  from      NAyLOE. 
thence  until  the  said  times  when  &c.,  held  and  enjoyed  the  said 
closes  in  "^which  &c.,  as  tenant  thereof  to  the  defendants  under  a       [  *674  ] 
demise  at  the  yearly  rent  of  801.  payable  half-yearly  (fee.     That 
before  the  said  times  when  &c.,  to  wit  on  5th  April,  1846,  402.  was 
due  for  the  rent  of  one  half  year :  wherefore  the  defendants  entered 
and  distrained  the  said  wheat  and  oats  for  the  said  arrear  of  rent, 
and  afterwards,  when  they  became  ripe,  did  cut  the  said  wheat  and 
oats  in  order  to  impound  them  as  a  distress  upon  the  premises. 
Verification. 

6th  plea.     To  the  second  count,  the  like  justification. 

Replication  to  4th  plea.  That,  before  the  said  times  when  &c., 
the  plaintiffs  recovered  judgment  against  Lind  to  the  amount  of 
877Z.  88.  5d.,  &c.,  in  an  action  of  debt  &c.,  and  sued  out  a  testatum 
fieri  facias,  by  virtue  of  which  the  sheriff  afterwards,  to  wit  1st  May, 
1846,  took  in  execution  the  wheat  and  oats  in  the  first  count  men- 
tioned, the  same  being  the  growing  crops  of  Lind,  and  thereupon, 
within  a  reasonable  time  afterwards,  and  before  the  said  times 
when  &c.,  and  before  the  defendants  entered  or  distrained  as  in  the 
fourth  plea  mentioned,  sold  and  assigned  the  said  wheat  and  oats 
to  the  plaintiffs  for  882.  108. ;  and  plaintiffs  thereupon  became  and 
were  possessed  thereof  until  the  said  times  when  &c. ;  and  that, 
before  a  reasonable  time  had  elapsed  for  the  cutting  &c.  of  the  said 
wheat  and  oats  by  the  plaintiffs,  and  whilst  the  same  were  growing, 
defendants  entered  &c.  and  seized  and  distrained  &c.     Verification. 

The  like  replication  to  the  sixth  plea. 

Rejoinder  to  the  replication  to  4th  plea.  That  the  said  rent 
became  so  due  long  before  the  said  time  when  the  plaintiffs  sued 
out  the  said  writ,  and  long  before  the  day  of  the  teste  of  the  same 
&c.,  and  long  before  the  *seizure  in  execution  &c.,  to  wit  on  the  C  *^^5  ] 
said  5th  April,  1846,  as  in  the  fourth  plea  mentioned :  That  the 
said  wheat  and  oats  were  upon  the  closes  in  which  &c. ;  that  the 
rent  continued  due  at  the  time  of  the  assignment ;  and  that  the  rent 
due  was  not  for  more  than  a  year,  and  amounted  to  &c.  Averment 
of  notice  of  all  the  above  premises  to  plaintiffs  and  sheriff  before  the 
assignment.  That  defendants,  before  the  sheriff  sold  to  plaintiffs, 
required  the  sheriff  to  pay  the  said  arrears  of  rent  before  the  said 
wheat  and  oats  should  be  sold  or  removed  from  the  said  closes : 
averment  of  notice  to  the  plaintiffs  and  sheriff :  That  neither  the 
sheriff  nor  any  other  person,  before  the  sheriff  sold  to  plaintiffs,  or 
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Whabtok     at  any  time  before  the  said  time  when  &c.,  paid  the  said  rent  to 
Natlor.      defendants.    Wherefore  defendants   &c.   (as  in  the  fourth  plea). 
Verification. 

The  like  rejoinder  to  the  replication  to  plea  6. 

Demurrer  to  the  first  rejoinder,  on  the  grounds,  that  it  does  not 
traverse  any  of  the  facts  contained  in  the  replication,  and  therefore 
confesses  the  same ;  and,  although  the  facts  are  so  confessed,  yet 
the  rejoinder  does  not  avoid  the  same  in  law.  That  it  should  hare 
shown  a  seizure  for  rent  anterior  to  the  seizure  and  sale  by  the 
sheriff:  and  that,  the  crops  having  been  legally  seized  by  the 
sheriff  and  sold  to  the  plaintiffs,  they  were  intitled  to  a  reasonable 
time  for  gathering  and  removing  them,  and  that,  until  such  reason- 
able time  had  elapsed,  the  landlord  could  not  legally  distrain  the 
same.  That  the  rejoinder  should  have  shown  that  the  crops  were 
removed  from  the  premises  by  the  sheriff  or  the  execution  creditors, 
without  paying  the  landlord  a  year's  rent.  That  neither  the  sherifi 
nor  the  execution  creditors  were  liable  to  pay  the  said  rent  until 
[  *676  ]  *after  a  reasonable  time  had  been  allowed  for  gathering  the  crops, 
and  until  they  were  about  to  be  removed  from  the  premis6&  That 
the  rejoinder  offers  no  material  issue,  and  is  multifarious,  uncer- 
tain, and  in  other  respects  informal  and  insufScient.  Joinder  in 
demurrer. 

The  like  demurrer  to  the  last  rejoinder.     Joinder  in  demurrer. 

The  case  was  argued  in  this  vacation  (i)  by  WaUon  for  the 
plaintiffs  and  Hindmarch  for  the  defendants. 

The  arguments  and  the  authorities  cited  are  fully  noticed  in  the 

judgment  of  the  Court. 

Cur,  adv.  tult. 

Pattbson,  J.  now  delivered  judgment : 

The  declaration  in  this  case  contains  two  counts  in  trespass: 
the  first  for  breaking  and  entering  the  closes  of  the  plaintifijB,  and 
cutting  down  growing  crops  of  corn;  the  second  upon  a  cqfnt  rt 
aaportavit  The  defendants  plead  to  the  first  count,  and  justify 
under  a  distress  for  rent  due  for  the  closes  from  one  John  Lind. 
They  also  plead  a  similar  plea  to  the  second  count.  The  plaintiffs 
reply  separately  to  each  plea,  showing  a  judgment  at  the  suit  of  the 
plaintiffs  against  John  Lind,  and  a  writ  ol  fieri  facias y  under  which 
the  sheriff  seized  the  growing  crops  in  question,  and  sold  them  to 
the  plaintiffs,  and  that,  before  a  reasonable  time  had  elapsed  for 
cutting  and  gathering  them,  the  defendants  distrained  and  seized 

(1)  July  let.  Before  Lord  Denmao,  Oh.  J.,  Patteson,  Coleridge  and  Erie,  JJ. 


VOL.  Lxxn.]        1848.     Q.  B.     12  Q.  B.  676—678.  887 

them.    The  defendants  rejoin  that  the  rent,  for  which  the  distress      Whabtov 

vas  made,  became  due  long  before  the  judgment,  and  that  the      natlob. 

sheriff  and  the  plaintiffs  had  dae  notice  of  it ;  that  it  continued  in 

arrear,  *and  did  not  exceed  one  year's  rent ;  that  they  required  the       [  **77  ] 

sheriff,  before  he  sold  to  the  plaintiffs,  to  pay  the  rent,  of  which 

also  the  plaintiffs  had  notice;   and  that  it  was  not  paid.     The 

plainliffis  demurred. 

On  the  argument  it  was  contended  for  the  defendants  that,  as 
regards  the  first  count,  the  replication  was  a  departure,  inasmuch  as 
the  connl  alleges  the  closes  to  be  the  closes  of  the  plaintiffs,  whereas 
the  replication  shows  them  to  have  been  the  closes  of  John  Lind. 
We  think  that  there  is  nothing  in  this  point.  The  plea,  being  in 
confession  and  avoidance,  admits  the  possession  of  the  plaintiffs  at 
the  time  when  the  trespass  complained  of  was  committed :  and 
there  is  nothing  in  the  replication  inconsistent  with  that  fact ;  for 
it  only  admits  the  rent  to  be  due  from  John  Lind,  and  that  he  was 
in  possession  when  the  sheriff  entered  under  the  Jieri  facias  long 
^teoedent  to  the  trespass  complained  of,  both  which  circumstances 
are  quite  consistent  with  the  possession  of  the  plaintiffs  at  the  time 
-4  that  trespass. 

The  principal  question  in  the  case  is,  whether  the  growing  crops 
so  seised  by  the  sheriff  and  sold  to  the  plaintiffs  could  be  distrained 
for  antecedent  rent  of  which  the  sheriff  and  the  plaintiffs  had 
Qouee,  and  which  they  neglected  to  pay.  That  goods  which  are  in 
tht;  custody  of  the  law  cannot  be  distrained  for  rent,  is  clear :  the 
pi>ini  therefore  is,  whether  these  crops  are  to  be  considered  to  have 
^«eD  in  such  custody  when  the  defendants  seized  them.  If  the 
rent  had  been  paid,  it  is  plain  that  they  would  have  been  in  such 
cQstody,  though  in  the  hands  of  a  vendee  under  the  sheriff,  and 
not  of  the  sheriff  himself :  Peacock  v.  Purvis  (i).  In  that  case 
.:  is  true  that  the  rent  distrained  *for  accrued  after  the  seizure  [  *07S  ] 
onder  Hie  jleri  facias ;  but  still  it  establishes  the  principle  that  the 
•Tops  in  the  hands  of  the  sheriff 's  vendee  are  as  much  in  cuatodid 
'^»n«  as  if  in  the  hands  of  the  sheriff,  until  they  are  in  such  a  state 
te  to  be  capable  of  removal. 

We  have  then  to  consider  what  is  the  effect  of  the  statute  8  Ann. 

^.  14,  6.   1:    whether  goods   seized  by  the   sheriff   under  a  writ 

f  fieri  Jacias  are  prevented  by  the  operation  of  that  statute  from 

^mg  i*i  custodiu  legis,  so  far  as  regards  the  landlord's  right  of 

'iatress  for  one  year*s  rent  then  due. 

(1)  23  K.  E.  465  (2  Bred.  &  B.  362). 
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Wharton         The  statute  says  that  no  goods  shall  be  liable  to  be  taken  by  virtue 

Natlor.      of  any  execution  unless  the  party  at  whose  suit  the  execution  is 

sued  out  shall,  before  the  removal  of  such   goods  from  off  the 

premises  by  virtne  such   execution,  pay  to  the  landlord  of  the 

premises  rent,  not  exceeding  one  year. 

These  words  cannot  be  taken  literally ;   the  true  construction  is 
given  in  Riseley  v.  Ryle  (i)  by  Parke,  B.  :  the  meaning  is,  that  the 
sheriff  shall  not  remove  the  goods  unless  a  year's  rent  be  first  paid. 
The  seizure  is  lawful  privid  facie :   but,  if  the  goods  be  removed 
without  payment  of   the  rent,  after  notice  that  it  is  due,  sach 
removal  renders  the  whole  proceeding  unlawful   as  regards  the 
landlord,  and  subjects  the  sheriff  to  an  action  on  the  case  at  his 
suit.     The  goods,  however,  in  the  meantime,  until  they  are  removed, 
are  in  aistodid  legis.     A  bill  of  sale  of  the  goods  is  not  a  removal, 
as  was  established  in  the  case  of  SmaUman  v.  PoUard  (2).    If,  indeed, 
the  sheriff  receives  the  proceeds  under  such  bill  of  sale,  either  from 
[  '679  ]       a  stranger  *vendee  absolutely,  or  from  the  execution  creditor  con- 
structively, he,  being  an  officer  of  the  Court,  will  be  compelled,  on 
motion,  to  pay  over  a  year's  rent  to  the  landlord :  West  v.  Hedges  (s). 
Henchett  v.  Kimpson  (4) ;  but  such  bill  of  sale  and  receipt  will  not 
amount  to  a  removal  so  as  to  subject  him  to  an*action.    In  the  case 
of  growing  crops,  possibly  the  sheriff  may  sell,  either  for  a  sum  of 
money  to  be  paid  immediately,  or  for  a  larger  sum  to  be  paid  on 
reaping  and  removal  of  the  crops ;  and  in  the  latter  case  he  could 
not  be  called  upon  by  the  landlord  by  motion  to  pay  his  rent  until 
the  time  came  for  removal  of  the  crops.    The  landlord  is  in  no  war 
injured  by  this ;  for,  if  there  had  been  no  execution,  and  he  had 
distrained  the  crops  for  his  rent  under  stat.  11  Geo.  II.  e.  19,  s.  8, 
he  could  not  sell  them  till  they  were  reaped,  and  must  therefore 
wait  for  his  money  till  that  time.     There  seems,  therefore,  to  be  no 
reason  why  he  should  be  held  to  be  authorised  by  the  statute  of 
Anne  to  do  that  which  at  common  law  he  could  not  do,  namely,  to 
distrain  goods  in  aistodid  legiSy  but  rather  that  that  Act  intended  to 
give  him  protection  through  the  liability  of  the  sheriff,  in  lieu  of 
his  right  of  distress,  which  is  taken  away  by  the  seizure  under  a 
Jieii  facias.     This  appears  to  be  the  reasonable  construction  of  the 
statute   of   Anne  in  regard  to  goods  of  any  kind  seized  by  the 

(1)  63  B.  E.  500  (11  M.  &  W.  16, 19,  (3)  Barnes,  211. 

20) ;  see  Cocker  v.  Muegrove,  9  Q.  B.  (4)  2  Wils.  140 ;  and  see  Calvert  t. 

223.  JoJiffe,  2  B.  &  Ad.  4  IS. 

(2)  6  Man.  &  G.  1001. 
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Bheriff:    and  it  is  more  strongly  so  in  regard  to  growing  crops,     Wharton 
whieh,  although  liable  to  be  taken  in  execution  by  the  common      natlob. 
I&w,  were  not  liable  to  be  distrained  for  rent  until  the  statute 
11  Geo.  II.  c.  19. 

It  is  true,  that  in  the  case  of  SinaUman  v.  Pollard  (i),  *there  are  [  *^^  1 
dida  of  the  learned  Judges,  especially  of  Maule,  J.,  intimating 
their  opinion  that,  by  the  statute  of  Anne,  the  landlord's  right  to 
distrain  is  preserved ;  but  those  dicta  were  entirely  beside  the  point 
on  which  the  case  was  determined,  which  was  simply  that  the 
declaration  against  the  sheriff  alleged  a  removal  of  the  goods 
(which  allegation  Crssswell,  J.  considered  to  be  necessary),  and 
the  fact  of  removal  was  not  established  by  proof  of  a  bill  of  sale, 
the  goods  remaining  on  the  premises.  With  all  possible  respect 
towards  the  learned  Judges  whose  dicta  are  there  stated,  we  cannot 
agree  with  them  in  opinion.  We  think  that  the  crops  in  question, 
hating  been  lawfully  seized  by  the  sheriff  (for,  not  having  been 
removed  at  the  time  of  the  trespass  complained  of,  the  seizure  of 
them  had  not  been  rendered  unlawful),  were  in  custodid  legiSf 
though  in  the  hands  of  the  plaintiffs,  the  vendees  under  a  bill  of 
sale  from  the  sheriff,  and  could  not  by  law  be  distrained  for  any 
rent  We  think  that  the  statute  of  Anne  does  not  preserve  any 
right  in  the  landlord  so  to  distrain,  but  gives  him  his  remedy 
against  the  sheriff  in  lieu  of  such  right :  and  that  our  judgment 
most  be  for  the  plaintiffs. 

^  Judgment  far  plaintiffs. 

DOE  D.  LORD  EGREMONT  v.  LANGDON.  i845. 

(12  Q.  B.  711—721 ;  S.  C.  18  L.  J.  Q.  B.  17  ;  13  Jur.  96.)  ^^^'  ^^' 

Tenant  for  life,  under  a  devise  with  a  leasing  power,  lot  to  defendant  by        July  12. 

a  leftse  not  noticing  the  power.    After  the  death  of  lessor,  a  succeeding  

tenant  for  life,  under  the  same  devise,  brought  ejectment  against  defendant        [  ^'  ^  ] 
on  the  ground  that  the  lease  was  not  a  valid  execution  of  the  power : 

Held  that  defendant  was  not  estopped  from  setting  up  an  outstanding 
term  of  jears  in  trustees,  created  by  a  tenant  in  fee  from  whom  the  devisor 
had  inherited,  and  that  (before  stat.  8  &  9  Vict.  c.  112  came  into  operation) 
a  surrender  of  the  term  could  not  be  presiuned  from  mere  lapse  of  time. 

To  prove  the  term,  defendant  called  for  the  production  of  the  deed 
creating  it.  The  witness  called  upon  stated  that  he  held  the  deed  as 
attorney  for  a  mortgagee  of  the  land,  and  that  his  client  refused  to  produce 
it :  and  the  witness  himself  declined  to  produce  it,  or  to  give  oral  evidence 
of  tlie  contents.  Defendant  then  called  as  a  witness  the  attorney  of  a  party 
who  had  made  a  contract  with  the  lessor  of  the  plaintiff  for  exchange  of 
landa :  and  he  stated  that  on  making  the  contract  the  attorney  for  the  lessor 
of  the  plaintiff  had  furnished  him  with  an  abstract,  referriug  to  the  deed  in 

(1)  6  Man.  &  G.  1001. 
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Dob  d.  question,  which  abstract  he  had  compared  with  the  original ;  that  he  held 

LOBD  the  abstract  as  evidence  of  the  contract ;  that  he  had  no  instructions  from 

BoBVM OMT  YiXB  client,  but  would  produce  the  abstract  if  the  Judge  thought  he  ought  to 

Lanodok.  ^^  ^'    ^^  Judge  said,  that  he  thought  there  was  no  sufficient  reason  why 

the  witness  should  not ;  and  it  was  produced  as  secondary  evidence  of  the 

deed  creating  the  term :  Held  that  the  evidence  was  properly  produced. 

Ejectment  for  messuages  and  lands  in  Somersetshire. 
On  the  trial,  before  Wightman,  J.,  at  the  Sammer  Assizes  for 
Somersetshire,  1844,  the  case  for  the  plaintiff  was  that  Charles, 
Earl  of  Egremont,  being  seised  in  fee  of  the  property  in  question, 
by  his  will,  dated  31st  July,  1761,  devised  it  to  George  O'Brien, 
eldest  son  of  the  devisor,  for  life,  remainders  over  (which  failed), 
remainder  to  the  fourth,  fifth  and  other  sons  of  the  devisor,  succes- 
sively, in  tail  male ;  with  a  power  to  tenant  for  life,  when  in  actual 
possession,  to  make  leases.  The  devisor  died  in  1763 :  and  George 
O'Brien,  then  Earl  of  Egremont,  entered  into  possession  as  tenant 
for  life,  and,  on  2Srd  March,  1826,  let  the  property  to  the  defendant 
for  ninety-nine  years  if  the  defendant  and  two  other  persons  named, 
or  either  of  them,  should  so  long  live.  The  lease  did  not  refer  to 
the  power.  Earl  George  O'Brien  died  in  1837. 
[  *7i2  J  The  lessor  of  the  plaintiff  was  eldest  son  and  heir-at-law  *of 

William  Frederick  Wyndham,  who  was  fourth  son  of  the  devisor 
and  died  in  1828  (i).  The  plaintiff's  counsel  contended  that  the 
lease  was  not  a  valid  execution  of  the  power  (2).  The  defendant's 
counsel  called  a  witness.  Bower,  who  had  been  attorney  of  the  late 
General  Blommart,  and  was  now  attorney  of  his  representatives. 
Bower  stated  that,  in  1840,  General  Blommart  entered  into  a  treat; 
with  the  lessor  of  the  plaintiff  for  exchanging  certain  lands ;  and 
that  an  abstract  of  title  was  on  that  occasion  handed  to  the  witness 
by  the  attorney  of  the  lessor  of  the  plaintiff,  who  referred  him  to  an 
attorney  named  Henderson,  as  having  possession  of  the  deeds 
named  in  the  abstract.  That  the  witness  accordingly  went  to 
Henderson's,  and  compared  the  deeds  with  the  abstract  Mr. 
Henderson's  clerk  was  then  called.  He  stated  that  he  had  with 
him  two  deeds,  one  dated  1708,  the  other  dated  1757 ;  and  that 
these  were  deeds  which  Bower  had  compared  with  the  abstract. 

(1)  See  Doe  d.  The  Earl  of  Eyremoni  R.  H.  356  (6  Q,  B.  208,  210) :  but  it  » 
V.  Forwood  (relating  to  other  pro-  not  ueoessary  to  set  it  out  here,  or  to 
perty),  61  R.  H.  339  (3  Q.  B.  (>27),  notice  the  argumentfi  relating  to  it.  ^ 
where  some  further  dat«8  and  par-  the  Court  pronounced  no  decisioQ  on 
ticulars  respecting  the  family  are  the  validity  of  the  leaee.  The  aii^- 
given.  ments  turned  principally  on  the  que«- 

(2)  The  power  will  be  found  in  tion,  what  lease  was  to  be  taken  as  th« 
Ikte  d.  Lord  Egreniont  v.  StephcttSt  66  pattern  Iea««. 
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fiat  he  objected  to  produce  either,  saying  that  they  were  part  of  the 
title  deeds  of  mortgagees  for  whom  Henderson  held  them,  and  that 
both  the  mortgagees  and  Henderson  had  directed  him  not  to 
produce  them :  and  he  refused  to  answer  any  questions  as  to  the 
contents.  The  defendant's  counsel  then  called  upon  Bower  to 
produce  the  abstract.  Bower  stated  that  his  client  claimed  to  be 
entitled  *to  the  property  under  the  contract  of  exchange,  and  that 
he  held  the  abstract  as  part  of  the  evidence  of  the  contract ;  and 
that  part  of  the  arrangement  had  been  that  a  term,  created  by  the 
deed  of  1708,  should  be  assigned :  that  he  had  not  applied  to  his 
client  for  leave  to  produce  the  abstract :  but  that  he  was  ready  to 
do  so,  if  the  learned  Judge  considered  that  he  ought.  His  Lordship 
answered  that  there  appeared  no  sufficient  reason  why  he  should  not. 
The  plaintiff's  counsel  objected :  but  the  learned  Judge  allowed 
the  abBtract  to  be  read.  From  this  it  appeared  that  the  deed  of  1708 
was  a  settlement  on  the  marriage  of  Sir  William  Wyndham,  who 
was  then  tenant  in  fee  of  the  premises  in  question,  and  from 
whom  Earl  Charles,  the  devisor,  had  inherited ;  and  by  which 
eettlement  Sir  W.  Wyndham  demised  lands,  comprehending  the 
property  in  question,  to  trustees  for  one  thousand  years,  to  satisfy 
certain  purposes,  after  which  the  term  was  to  attend  the  inheritance. 
By  the  deed  of  1757  (executed  after  the  death  of  Sir  W.  Wyndham), 
to  which  deed  Earl  Charles,  the  devisor,  was  a  party,  the  deed 
of  1708  was  recited ;  and  it  was  directed  that  the  term  should  be 
assigned  to  attend  the  inheritance,  or  in  such  other  manner  as  Earl 
Charles,  or  the  person  entitled  to  the  inheritance,  should  direct. 

The  plaintiff's  counsel  objected  that  the  defendant  was  estopped 
from  setting  up  this  term.  Wiohtman,  J.  directed  a  verdict  for 
the  plaintiff,  reserving  leave  to  move  to  enter  a  verdict  for  the 
defendant,  or  a  nonsuit 

In  Michaelmas  Term,  1844,  Kinglake,  Serjt.  obtained  a  rule  nUi 
to  enter  a  verdict  for  the  defendant  or  a  nonsuit,  or  for  a  new  trial. 
In  the  same  Term  Crowder,  *for  the  plaintiff,  made  a  cross  motion 
for  new  trial  on  the  ground  of  the  admission  of  the  evidence ;  when  the 
CouBT  said  that  he  should  be  entitled  to  raise  the  point  as  an  objection 
against  the  defendant's  rule.     In  Michaelmas  Term,  1845  (i). 


Ooid. 

Lord 

bobbxont 

V. 

LANaoov. 


[  •713  ] 


[  ^714  ] 


Crowder,  Montagiie  Smith  and  Phinn  showed  cause : 
First :  the  witness  Bower  ought  not  to  have  been  compelled  to 
[I)  Xorffoiber  20th.      Before  Lord  Denman,  Gh.  J.,  Williams  and  Wight- 


892 


1848.     Q.  B.     12  Q.  B.  714—715. 


IILB. 


DOK  d. 

Lord 

eobbmomt 

•r. 

Langdon. 


[•716] 


produce  the  abstract  (i).  Doe  d.  The  Earl  ofEgremofii  v.  Date  (2) 
is  undoubtedly  a  strong  decision  in  favour  of  compelling  an  inte- 
rested party  to  produce  documents :  but  there  the  party  (in  whose 
place,  by  consent,  the  witness  stood)  might  have  been  asked  if  he 
had  seen  the  payment  made,  which  was  the  only  fact  that  it  was 
sought  to  prove  by  the  document.  A  witness  who  cannot  be  com- 
pelled to  produce  documents  cannot  be  asked  as  to  their  contents : 
Davies  v.  Waters  (3) ;  it  seems  to  follow  that  a  witness  who  might 
be  asked  as  to  the  contents  may  be  required  to  produce  the  docu- 
ment: the  first  cited  case,  therefore,  is  not  an  authority  on  ihe 
present  question.  Further,  in  Doe  d.  The  Earl  of  EgremmU  v. 
Date  (2)  the  payment  was  of  rent  in  respect  of  an  estate  which  had 
expired.  Perhaps,  however,  that  decision  cannot  be  supported  to  it8 
*full  extent.  Doe  d.  Peter  v.  Watkins  (4)  resembles  this  case :  there 
an  attorney,  who  was  employed  by  a  party  proposing  to  lend  money, 
and  in  that  character  perused  the  abstract  of  the  borrower's  title  to 
land  offered  as  a  security,  was  not  allowed  to  give  evidence  of  the 
contents  (6),  in  an  action  between  strangers.  Taylor  v.  Blackhtc  (6) 
was  there  relied  on  by  the  Court.  Here,  at  any  rate,  General 
Blommart  ought  to  have  been  subpoenaed  :  the  attorney  was  called 
upon  to  disclose  what  he  learned  in  the  character  of  attorney  only. 
Secondly,  supposing  the  witness  to  have  been  rightly  compelled 
to  produce  the  evidence,  it  was  not  competent  to  the  defendant  to 
insist  upon  the  term  of  years.  That  term  was  created  in  1708:  if  it 
defeated  the  title  of  the  present  lessor  of  the  plaintiff,  it  defeated 
also  the  title  of  Charles,  Earl  of  Egremont :  but  by  bis  will,  dated 
1761,  the  power  was  given  under  which  George  O'Brien,  Earl  of 
Egremont,  granted  the  lease  of  1826  to  the  defendant,  who  claims 
under  it.  In  effect,  therefore,  the  defendant  is  a  lessee  seeking  to 
impugn  the  title  of  his  lessor;  and,  as  far  as  this  question  is 
concerned,  it  makes  no  difference  that  the  lessor  is  dead  :  Bamrirk 

(1)  A  question  arose,  whether  the 
counsel  for  the  plaiutiff  were  entitled 
to  take  this  objection  on  behalf  of  a 
third  party ;  but  it  became  unneces- 
sary to  decide  the  point.  The  follow- 
ing authorities  were  referred  to :  Rex 
V.  Woodl^,  42  B.  B.  810(1  Moo.  & 
Bob.  390) ;  Marston  v.  Downes,  1 
Ad.  &  El.  31  (see  dictum  of  Pakke,  B. 
in  Weeks  ▼.  Arge7it,  73  B.  B.  732,  733 
(16  M.  &  W.  817,  819));  Doe  d.  T?ie 
Earl  of  Egremont  v.  Vaie^  61  B.  B.  326 
(3  Q.   B.  609) ;   Duvitta  v.    Watei's,  60 


B.  B.  843  (9  M.  &  W.  608) ;  Merrer 
V.  WhaU,  64  B.  B.  544  (5  Q.  B.  447^ ; 
Doe  d.  Peter  v.  Watkina,  43  B.  B.  701 
(3Bing.  N.  C.  421). 

(2)  61  B.  B.  326  (3  a  B.  609). 

(3)  60  B.  B.  843  (9  M.  &  W.  60^). 

(4)  43  B.  B.  701  (3  Bing.  N.  C.  A'lW 
(o)  The  marginal  ahetract  there  ha:s 

the  words  '*  against  the  borrower:" 
but  quarej  whether  the  text  shitvs 
such  a  qualification. 

(6)  43  B.  B.  626  (3 Bing,  N.  C.  23d:. 
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d.  Maifor  of  Richmond  v.  Thompson  (l),  Doe  d.  CoUmei'e  v. 
Whitroe  (2),  the  effect  of  which  case  is  more  accurately  stated  in 
Harrison's  Digest,  vol.  2,  p.  8696  (ed.  8),  than  in  the  marginal 
note  to  the  report.  It  will,  perhaps,  be  argued  that,  as  estoppels 
most  be  mutual,  and  as  the  lessor  of  the  plaintiff  seeks  *to  impugn 
the  lease  of  1826,  the  defendant  may  do  so  too.  But  the  lease  was 
good  for  the  life  of  Earl  George  O'Brien,  especially  as  it  does  not 
notice  the  power,  which  circumstance  distinguishes  this  case  from 
Hoe  d.  Earl  of  Berkeley  v-  Archbishop  of  Yoi'k  (s) :  the  lessor  of  the 
plaintiff  insists  merely  on  the  expiration  of  the  interest  of  Earl 
George  O'Brien,  the  tenant  for  life ;  and  this  may  be  done :  Blake 
T.  Foster  (4)  :  whereas  the  defendant,  by  insisting  on  the  term, 
denies  his  lessor's  interest  from  the  first,  and  asserts  that  he  had  no 
title  when  he  let  the  defendant  into  possession.  The  law  on  this 
point  is  collected  in  note  (1)  to  Walton  v.  Waterhouse  (6),  Earl 
George  O'Brien  would  himself  have  been  estopped  from  denying  the 
title  of  the  devisor,  by  having  accepted  the  life  estate :  note  to 
hy  i  Christmas  v.  Oliver  (6)  in  Smith's  Leading  Cases  (7),  referring 
to  Co.  Litt.  852  a.  And,  as  against  him,  there  would  be  a  mutuality 
•f  estoppel,  since  the  remainderman  would  be  bound  to  allow  emble- 
ments to  his  executor :  Co.  Litt.  65  b.  In  Gaunt  v.  Wainman  (8) 
tbe  correctness  of  which  decision  might  perhaps  be  questioned)  the 
estoppel,  which  was  not  allowed,  was  claimed  as  between  entire 
strangers:  at  least  the  Court  so  understood  it;  though  the  wife 
there,  according  to  the  earlier  authorities,  was  not  a  stranger  as  to 
this:  Com.  Dig.  Estoppel  (D),  10  Vin.  Abr.  446,  Estoppel  (L.),  pi.  1. 
The  book  last  mentioned  refers  to  Year  B.  Mich.  3  Hen.  lY. 
H.  6  A.  pi.  27,  which,  it  must  be  admitted,  hardly  supports  the 
proposition. 


DoBd. 
Lord 

BORKMONT 

V, 

Lahodon. 
[  'Tie  ] 


Butt  and  Kingslake,  Serjt.,  contra  : 


[717] 


^LoRD  Drnman,  Ch.  J. :  I  think  it  cannot  be  said  that  the  witness 
«is  in  fact  compelled  to  produce  the  document :  he  did  not  insist  on 
the  objection.) 


Tnen  the  only  question  is,  whether  there  be  an  estoppel. 


1,  4  B.  B.  499  (7  T.  B.  488). 
r  25    B.  B.   769   (DowL   & 
N  KC.  1). 
3   «  B.  B.  413  (6  East,  86). 
4)  5  B.  B.  419  (8  T.  B  -i^l). 


(5)  2  Wins.  Saund.418. 
By.  (6)  34  B  E.  368  (10  B.  &  C.  181 ; 

S.  C,  6  Man.  &  By.  202). 

(7)  2  8m.  L.  C.  458. 

(8)  43  B.  E.  597  (3  Bing.  N.  C.  69). 
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DoEd. 

Lord 

eorbmont 

Lakodok. 


[  -718  ] 


(WiGHTMAN,  J. :  I  confess  I  do  not  understand  Doe  d.  CoUmere  v. 
Whitroe  (i).) 

The  effect  of  that  case  is  only  that  an  estoppel  which  is  good  as 

between  a  tenant  for  life  and  his  lessee,  is  also  good  in  favoar  of 

the  reversioner  of  tenant  for  life,  if  he  affirm  the  lease  and  the  rent 

be  paid  to  him  by  the  tenant  (2).     The  present  case  must  be  decided 

on  the  principle  laid  down  in  Com.  Dig.  Estoppel  (F),  that  "  an 

estoppel  determines  by  cesser  of  the  act,  deed,  &c.,  which  made  the 

estoppel ;  "  of  which  rule  Brereton  v.  Evans  (3)  is  there  cited  as  an 

instance.     There  is  no  privity  between  successive  tenants  for  life : 

therefore  an  estoppel  of  which  the  first  tenant  for  life  can  take 

advantage  does  not  pass   to    a   succeeding  one.     That  estoppels 

must  be  mutual  appears  from  Com.  Dig.  Estoppel  (B),  and  does  not 

seem  to  be  disputed. 

Cur.  adr,  vult. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  ejectment  tried  before  my  brother  Wightman  at  the 
Summer  Assizes,  1844  ;  when  a  verdict  was  found  for  the  lessor  of 
the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  several  points 
that  were  reserved. 

It  was  brought  to  try  the  validity  of  certain  leases  *made  by  the 
late  Earl  of  Egremont,  under  a  power  contained  in  the  will  of 
Charles,  Earl  of  Egremont,  dated  in  July,  1761.  The  defendant 
held  the  premises  in  question  under  a  lease  for  lives,  made  by  the 
late  Earl,  under  the  power,  on  the  28rd  March,  1826.  The  lessor  of 
the  plaintiff  contended  that  the  lease  under  which  the  defendant 
held  was  not  in  accordance  with  or  warranted  by  the  power. 

But  an  objection  was  taken,  which,  if  well  founded,  was  fatal  to 
the  plaintiff's  right  to  recover,  and  rendered  the  consideration  of  the 
questions  as  to  the  validity  of  the  lease  unnecessary.  The  objection 
was,  that  there  was  a  term,  outstanding  in  trustees,  of  a  thousand 
years,  created  in  1708,  for  certain  purposes,  and  then  to  attend  the 
inheritance.  And  it  appeared  that,  by  an  indenture  of  the  1st  oi 
March,  1757,  the  indenture  creating  the  term  was  recited,  th^ 
specific  objects  of  the  trust  were  declared  to  be  satisfied,  and  tb< 
executor  of  the  surviving  trustee  of  the  term  was  required  to  assign 
it  to  attend  the  inheritance. 

&  By. 


(1)  25  B.   E.   769    (Dowl. 
N.  P.  C.  1). 

(2)  The  receipt  of  rent  by  the  rever- 


sioner is  stated  in  the  marginal  note 
but  does  not  appear  from  the  text. 
(3)  Cto.  EliK.  700. 
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The  deeds  themselves  were  in  Court,  but  in  the  hands  of  the 
solicitor  for  mortgagees,  who  declined  to  produce  them,  as  being  part 
of  the  mortgage  title.  Secondary  evidence,  however,  was  given  of 
the  deeds,  by  means  of  an  abstract,  compared  with  the  originals, 
and  produced  under  circumstances  which  we  think  warranted  the 
'reception  of  such  evidence. 

The  abstract  was  produced  by  the  solicitor  for  a  gentleman  who 
had  proposed  to  exchange  some  property  with  Lord  Egremont,  but 
which  exchange  had  not  been  carried  into  effect,  and  who  had  there- 
fore no  title  which  could  be  affected  by  the  production  of  it.  Nor 
had  the  solicitor  any  instructions  from  any  one  *not  to  produce  it. 
He  did  not  volunteer  the  production,  but  said  he  was  ready  to  do  so, 
if  the  Judge  thought  that  he  ought  to  produce  it.  The  Judge 
thought  there  was  no  sufficient  reason  why  he  should  not :  and  we 
are  of  the  same  opinion. 

The  question  then  is,  there  being  no  demise  by  the  trustee  of  the 
term,  whether  that  term,  created  in  1708  and  existing  in  1757,  could 
be  now  set  up  by  the  defendant,  to  defeat  the  claim  of  the  lessor  of 
the  plaintiff. 

There  was  no  evidence  in  the  case  to  warrant  the  presumption 
that  it  was  either  surrendered  or  merged  in  the  inheritance.  On  the 
eoDtrary,  the  last  document  respecting  it  showed  that  it  was  kept 
alive  in  order  to  attend  the  inheritance. 

It  was  formerly  considered  that  old  terms  assigned  to  attend  the 
inheritance  might,  when  set  up  to  defeat  the  title  of  the  person  for 
the  protection  of  whose  estate  they  were  assigned,  be  presumed  to 
have  been  surrendered:  Doe  d.  Burdett  v.  Wrighte  (i),  in  which  all 
the  i^-evious  cases  are  cited  and  considered.  But  it  has  subsequently 
been  held,  and  we  think  rightly,  that  the  surrender  of  a  term  to 
attend  the  inheritance  is  not  to  be  presumed  from  mere  lapse  of 
time,  or  unless  there  be  express  evidence  to  warrant  such  presump- 
tion: Doe  d.  Blacknellv.  Ploicvuin  (2).  Several  cases  are  cited  (») 
m  Sugden  on  Vendors  and  Purchasers,  in  which  Lord  Eldon 
expressed  a  strong  opinion  that  to  presume  the  surrender  of  a  term 
U}  attend  the  inheritance  would  in  most  cases  defeat  the  object 
Jitended  by  the  assignment  of  such  terms.  It  may  "^therefore  be 
uken  that,  after  the  decision  of  Doe  d.  Blacknell  v.  Plowman  (2),  down 
*^3  the  passing  of  statute  8  &  9  Vict.  c.  112,  the  surrender  of  a  term 


DOBd. 

Lord 

Egremont 

V, 
LAK01X)V. 


[  •TIO  ] 


[  ^720  ] 


l;  21    B.   £.  461   (2    B.    &    Aid.  (3)  Appendix,  No.  26,  p.   1128    of 

:iO).  nth  ed. 

2]  2  B.  ft  Ad.  573. 
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DOEd. 

LOBD 

eorbmont 
Langdon. 


[721] 


to  attend  the  inheritance  was  not  to  be  presumed  from  mere  lapse 
of  time;  and  that  the  omission  of  a  demise  in  the  declaration 
by  the  person  entitled  to  the  term  would  defeat  an  ejectment 
by  the  beneficial  owner.  The  statute  of  Victoria,  taking  effect 
only  from  the  31st  of  December,  1845,  does  not  affect  the  present 
case. 

But  it  was  said  that  the  defendant  himself  held  under  the  same 
original  title  as  that  under  which  the  plaintiff  claimed ;  and  the 
cases  of  Doe  d.  Coleniere  v.  Whitroe  (i)  and  Banvick  d.  Mayor  of 
Richmond  v.  'Thompson  (2)  were  cited.  In  the  first  of  these  cases,  it 
was  held  that  the  interest  of  a  tenant  for  life  and  reversioner  were 
the  same,  and  that  a  lessee  of  tenant  for  life  could  not  show 
adverse  title  in  another  at  the  time  of  lease  granted,  but  he  might 
show  prior  title.  In  Barwick  d.  Mayor  of  Richmond  v.  Thompson  (2) 
it  was  held  that  a  tenant  could  not  dispute  the  title  of  the  person 
under  whom  he  held  as  tenant.  Neither  of  these  cases  is  applicable 
to  the  present :  for  the  defendant  does  not  deny  the  general  title 
of  the  lessor  of  the  plaintiff,  but,  in  an  adverse  action  to  defeat  his 
lease,  insists  upon  the  prior  legal  title  of  a  trustee  of  a  term  to  attend 
the  inheritance  for  the  protection  of  the  estate  of  the  lessor  of  the 
plaintiff,  under  whom,  as  the  lessor  of  the  plaintiff  contends,  the 
defendant  does  not  hold.  There  is  no  rule  of  law  to  prevent  the 
defendant  setting  up  the  outstanding  term  in  such  a  case  as  this, 
the  lessor  of  the  plaintiff  himself  denying  the  right  of  the  defendant's 
lessor  to  grant  the  lease. 

Upon  the  whole,  therefore,  we  think  that  the  omission  of  a  demise 
by  the  owner  of  the  term  is  a  fatal  defect  in  the  plaintiff  'sease,  and 
entitles  the  defendant  to  a  nonsuit,  making  it  unnecessary  for  us 
to  consider  the  other  questions  in  the  case. 

Ride  absolute  for  a  nonsuit.     \ 


1848. 
July  12. 

[726] 


COUSINS  V.  HAREIS  and  Others. 

(12  Q.  B.  726—734 ;  S.  C.  17  L.  J.  Q.  B.  273 ;  12  Jur.  83d.) 

Under  the  Land  Tax  Bedemption  Act,  1802  (42  Geo.  m.  c.  116),  a 
remainder  man  in  possession  can  compel  the  representativee  of  the  tenant 
of  a  previous  particular  estate,  who  has  redeemed  the  laud  tax,  to  receive 
the  consideration  money  for  such  redemption,  with  all  arrears  of  interf^ 


(1)  25  h.  B. 
N.  KC.  1). 


(1  Dowl.  &  By.         (2)  4  E.  B.  499  (7  T.  E.  488). 
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eo  as  to  free  the  land  from  the  charge  and  payment  of  the  interest  to       Couams 
▼hich  it  was  subject  for  the  benefit  of  such  tenant  under  sect.  123.  «• 

And  a  tenant  in  common  of  the  remainder,   if  he  tender  the  whole       Harbis. 
amount  and  that  is  refused,  and  the  interest  distrained  for,  may  plead  the 
teader  in  bar  of  an  avowry. 

Bbplevin.  Avowry :  that  the  close  in  which  &c.  had  been  subject 
to  a  land  tax  of  20/.  ayear,  under  stat.  42  Geo.  III.  c.  116 ;  that  the 
tenant  for  life,  since  deceased,  had  redeemed  the  land  tax  by  a 
money  payment  according  to  the  provisions  of  the  said  Act; 
and  that  the  close  in  which  &c.  thereupon  became  chargeable,  for 
the  benefit  of  the  tenant  for  life,  his  executors,  administrators  or 
assigns,  with  the  amount  paid  as  the  consideration  of  such  redemp- 
tion, and  with  the  payment  of  a  yearly  sum  by  way  of  interest 
thereon,  equal  in  amount  to  the  land  tax  so  redeemed.  That 
defendants  had  become  entitled  to  the  said  yearly  sum  (under  the 
will  of  the  tenant  for  life,  and  by  assignment),  and  distrained  for 
Arrears.    Verification. 

Plea.  That  plaintiff,  at  the  time  when  &c.,  was  tenant  of  the 
close  by  demise  from  three  persons  who,  upon  the  death  of  the 
'.enant  for  life,  became  seised  thereof  in  fee  as  tenants  in  common ; 
and  that,  after  the  accruing  of  such  arrears,  and  before  the  time 
Then  Ac.,  *two  of  such  tenants  in  common  (without  the  privity  of  L  *^^^  1 
the  third),  for  the  purpose  of  freeing  the  land  from  charge  in  respect 
of  the  consideration  money  paid  as  aforesaid,  and  from  the  said  pay- 
ment of  interest,  tendered  and  offered  to  the  persons  entitled,  viz.  to 
defendants,  a  sum,  viz.  6001.^  such  sum  being  equal  in  amount  to  the 
money  so  paid  as  the  consideration  &c.,  and  all  yearly  sums  of  money 
bv  way  of  interest  thereon  equal  in  amount  to  the  land  tax  redeemed 
a£  aforesaid,  then  in  arrear,  to  wit  all  the  arrears  in  the  avowry 
Oientioned ;  which  defendants  refused  to  receive.  Verification. 
General  demurrer  and  joinder. 

The  ease  was  argued  (i),  in  this  vacation,  by  Hoggins  for  the 
defendants,  and  Bramweli  for  the  plaintiff. 

The  arguments  are  fully  noticed  in  the  judgment  of  the  Coubt. 

Cur,  adv.  vvlt, 

PimBOK,  J.,  now  delivered  judgment : 

In  replevin,  the  defendants  avowed  for  the  interest  upon  a  sum 
fjftid  for  the  redemption  of  the  land  tax  on  the  land  by  a  former 
tenant  for  life  under  whom  they  claimed.     The  plaintiff  pleaded 

,1)  July  Ist.  Before  Lord  Denman,  Ch.  J.,  Patteaon,  Coleridge  azMl  Erie,  J  J. 
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GouBiNB      that  he  held  a  moiety  of  the  remainder  in  fee,  and,  being  desirous 
Habbis.      of  freeing  the  lands  from  this  charge,   had,  before   the  distress, 
tendered  to  the  defendants  the  principal  sam  paid  for  sach  redemp- 
tion, together  with  all  the  interest  that  was  due,  and  that  they  had 
refused  the  same. 

By  the  demurrer  thereto  the  question  raised  is,  whether  the  person 
in  remainder,  who  has  come  to  the  possession  of  land,  can  compel 
the  assignees  of  the  tenant  of  a  previous  particular  estate,  who  has 
[  •728  ]  redeemed  *the  land  tax  charged  on  such  lands  out  of  his  own  pro- 
perty, to  receive  at  any  time  the  principal  money  paid  as  the  con- 
sideration for  such  redemption,  together  with  all  arrears  of  interest, 
and  so  to  free  the  land  from  the  charge  and  the  payment  of  interest. 
If  he  can,  the  plea  is  valid ;  because  it  shows  a  tender  of  the 
principal  and  interest  before  the  distress :  and,  though  the  present 
plaintiff  is  only  tenant  in  common  of  a  moiety,  still,  if  the  right 
exists  for  a  remainderman  in  severalty,  it  appears  to  us  that  it  would 
exist  for  each  tenant  in  common  who  might  take  the  estate  in 
remainder. 

The  point  depends  upon  the  effect  of  stat.  42  Geo.  III.  c.  116, 
s.  128,  which,  in  case  of  redemption  of  the  land  tax  by  a  tenant  of  an 
estate  not  of  inheritance,  enacts  that  the  lands  shall  be  and  become 
chargeable  for  the  benefit  of  such  tenant,  his  executors,  administrators 
or  assigns,  with  the  amount  of  the  moneys  paid  as  the  considera- 
tion for  the  redemption,  and  with  the  payment  of  a  yearly  sum  by 
way  of  interest  thereon,  equal  in  amount  to  the  land  tax  redeemed. 
The  plaintiff  contends  that  the  land  is  hereby  made  subject  to  the 
payment  of  a  debt  and  interest,  which  the  holder  of  the  land  may 
at  any  time  discharge.  The  defendants  contend  that  the  land  is 
made  subject  to  a  perpetual  annuity  or  rent-charge  equal  to  the 
amount  of  the  interest.  It  appears  to  us  that  the  plaintiff's  is  the 
true  construction. 

If  we  confine  our  attention  to  this  section,  the  expression,  that 
the  land  shall  be  chargeable  with  the  principal  sum  for  the  benefit 
of  the  tenant  and  his  executors,  indicates  the  existence  of  a  debt, 
and  would  have  no  effect  if  the  enactment  made  the  payment  of 
interest  an  annuity  without  power  of  redemption,  and  gave  neither 
f  •729  ]  party  any  right  in  respect  of  the  principal ;  *also  the  expression  that 
interest  should  be  due  implies  a  debt,  and  is  not  the  language  for 
creating  an  annuity. 

If  we  regard  the  other  parts  of  the  statute,  the  presumption  in 
favour  of  this  construction  is  increased.     The    Legislature  has 
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provided  for  charging;  the  land  tax  redeemed  either  in  perpetuity  or      cousms 

for  a  time,  and  has  used  throughout  the  Act  appropriate  language      Harris. 

for  a  coDtinuing  annual  charge  where  such  was  the  intention.     By 

sect.  88,  when   Bishops  redeem   with  moneys  raised  under  the 

statute,  the  land  tax  redeemed  is  made  a  perpetual  charge  to  be 

added  to  the  accustomed  yearly  rent.     So,  by  sect.  89,  in  case  of 

redemption  of  the  land  tax  on  the  lands  comprised  therein,  it  is 

added  to  the  rent  of  existing  leases.    But  the  164th  section  affords 

the  most  important  contrast,  which  provides  for  the  sale  of  the 

land  tax  to  a  purchaser  unconnected  with  the  estate :  it  provides 

that  such  purchaser  and  his  heirs  shall  be  entitled  to  demand,  and 

shall  be  deemed  to  be  in  the  actual  seisin  of,  a  yearly  rent,  as  a  fee 

farm  rent,  equal  to  the  land  tax  redeemed,  to  be  issuing  and 

parable  out  of  the  lands  which  were  liable. 

It  is  not  easy  to  suppose  that  the  Legislature  intended  to 
prodace  the  same  result  by  two  enactments  which  are  so  very 
different  in  their  words.  The  precautions  required  by  the  statute 
before  a  stranger  is  allowed  to  fix  an  annual  payment  irredeemable 
on  the  lands  make  it  probable  that  the  enactment  in  question  was 
intended  to  create  a  debt  payable  at  any  time. 

The  statute  regards  those  who  are  interested  in  the  estate, 
vhetber  jointly  or  successively,  as  one  owner,  and  gives  to  any  one 
ct  them  a  preference  over  strangers  to  redeem  (i),  and  prevents  the 
-^  to  a  stranger  till  notice  has  been  given  to  them,  and  they  have 
r*:fafied  to  redeem  ;  *it  being  considered  that  the  fixing  a  perpetual  [  *730  ] 
fifnt-charge  on  the  estate  might  be  a  great  inconvenience  to  the 
^ers.  Bat,  in  the  case  where  the  ownership  is  to  pass  to  several 
in  saeeeesion,  and  the  preference  to  redeem  is  given  to  the  holder  of 
'he  particular  estate  who  happens  to  be  in  possession,  it  would  be 
4n  onreasonable  sacrifice  of  those  in  remainder  to  him  if  he  was 
lUoved  the  choice  of  investing  his  money  so  as  to  fix  a  perpetual 
:.vombranc6  on  those  who  are  to  succeed,  they  probably  being  of 
(he  same  family,  or  taking  under  the  same  grantor,  and  so  not 
vholly  to  be  disregarded  by  the  tenant  of  the  particular  estate ;  and 
:heT  being,  in  many  instances,  either  under  the  disabilities  of 
^'Terture  or  infancy  and  so  incapable  of  default,  or  holding  con- 
t'K^rent  interests  only,  and  so  not  entitled  to  interfere.  If  the 
t^fiant  of  the  particular  estate  makes  the  necessary  advance,  it  is 
ii^t  to  him  that  his  advance  with  interest  should  be  secured  to 
Lim ;  and  it  is  just  to  those  in  remainder  that  they,  so  indemnifying 
(1)  See  sects.  19,  124,  151,  152. 


400  1848.     Q.  B.     12  Q.  B.  730—781.  [b.b. 

Gousnfs      him,  should  be  allowed  to  free  their  estate.     The  construction  we 

Habbis.      a.dopt  attains  these  objects. 

It  is  confirmatory,  that  the  clause  relating  to  redemption  by  one 
coparcener,  sect.  124,  is  worded  in  the  same  way.  They  may  well 
be  considered  to  be  of  one  family,  and  the  advance  by  one  to  be  a 
loan  to  the  others  secured  on  their  estate,  which  they  might  pay 
off  with  interest,  this  being  an  indemnity  to  the  coparcener  that 
made  the  advance :  and  such  redemption  is  distinguishable  from 
the  more  hostile  description,  where  a  stranger  has  the  fee  farm  rent 
above  mentioned  in  case  of  total  default  of  all  interested  in  the 
estate. 

The  statute  is  in  pari  materia  with,  and,  in  a  degree,  in  further- 
ance  of,  stat.  88  Geo.  III.  c.  60 :  and  a  reference  to  that  statute 

[  *73i  ]  makes  the  construction  clear.  That  ^statute  also  gave  a  preference 
to  those  who  were  interested  (i),  and  enabled  tenants  not  of  the 
inheritance  to  redeem,  and  gave  such  tenant  an  option,  either  to 
declare  his  wish  to  be  considered  on  the  footing  of  a  purchaser  not 
being  interested,  or  not ;  and,  if  he  so  declares,  he  is  to  have  all  the 
rights  of  such  purchaser  (sect.  17) ;  and,  by  sect.  37,  he  and  his 
executors,  administrators  and  assigns  are  to  hold  the  land  tax  so 
redeemed  as  an  annuity  issuing  out  of  the  lands,  subject  to  a  power 
of  redemption  about  to  be  mentioned ;  and,  by  sect.  18,  where  such 
option  shall  have  been  declared  by  such  tenant,  viz.  to  have  a 
continuing  annuity,  it  shall  be  lawful  for  those  in  remainder,  at  any 
time  after  the  remainder  has  vested  in  possession,  to  demand  from 
the  proprietor  of  such  annuity  (that  is  the  land  tax)  an  assignment 
of  his  interest  therein,  on  transferring  to  him  the  same  amount  of 
8  per  Cent,  stock  as  was  transferred  by  the  original  contractor  for 
redemption ;  and  such  proprietor  is  to  make  an  immediate  assign- 
ment; and  persons  under  disability  are  capacitated  to  assign. 
These  are  the  provisions  for  the  alternative  of  such  tenant  electing 
to  have  a  continuing  annuity.  The  Legislature  pointedly  negatives 
his  right  to  effect  this  against  the  will  of  those  in  remainder,  and 
enables  them  at  any  moment  after  possession  to  clear  the  land  of 
the  annuity  by  transferring  the  same  amount  of  stock.  The 
provisions  for  the  other  alternative,  when  such  tenant  does  not  so 
declare  his  option,  are  now  to  be  considered.  In  that  case*  by 
sect.  37,  the  lands  shall  be  and  become  chargeable  for  the  benefit 
of  such  person,  his  executors,  administrators  or  assigns,  with  the 
amount  of  the  8  per  Gents,  which  shall  have  been  transferred  as 

(1)  Sect.  12. 
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the  consideration  for  redemption,  and  with  the  *payment  of  such      Oousnfa 

yearly  sum  of  money  by  way  of  interest  thereon  as  shall  be  equal      harbis. 

to  the  land  tax  redeemed.     It  is  almost  certain  that  the  Legislature       [  *782  ] 

mast,  by  these  words,  have  intended  to  create  a  debt  in  the  nature 

of  a  mortgage,  which  the  mortgagor,  upon  coming  to  the  possession, 

might  at  any  time  pay  off  by  returning  the  principal  stock  and 

paying  up  the  interest.    For  it  would  be  inconsistent  to  provide 

that  the  annuity  might  be  redeemable  at  any  moment  if  the  tenant 

for  life  declared  his  option  to  have  it  permanent,  but,  if  he  declared 

DO  such  option,  it  should  be  permanent  and  those  in  remainder 

should  have  no  power  of  redemption  ;  so  that  permanence  should 

be  taken  away  where  the  option  to  have  it  should  be  declared,  and 

should  be  granted  where  such  option  is  not  declared. 

These  being  the  provisions  in  respect  of  options  by  such  tenants 
in  Stat.  38  Geo.  III.  c.  60,  by  stat.  42  Geo.  III.  c.  116,  certain  altera- 
tions are  made.  The  power  of  declaring  the  option  is  no  longer  to 
exist ;  a  power  to  dispose  of  the  cases  where  the  option  has  been 
already  declared  under  the  former  Act  is  provided  by  sect.  40  ;  and, 
hj  sect.  28,  if  the  land  tax  does  not  exceed  251. ,  the  consideration 
for  redemption  may  be  money  instead  of  stock.  Then,  by  sect.  123, 
the  provision  is  made  for  charging  the  land  with  the  debt  in  case 
of  redemption  by  tenant  of  a  particular  estate.  The  provision  is 
literally  the  same  as  that  in  stat.  88  Geo.  III.  c.  60,  for  such 
charge  where  such  tenant  bad  not  declared  his  option.  In  that 
ease,  we  have  seen,  the  words  created  a  debt  which  those  in 
remainder  might  at  any  moment  pay  off.  And,  as  stat.  88  Geo.  III. 
c.  60,  is  for  many  purposes  recognised  and  continued  by  the  present 
Act,  it  is  almost  certain  that  the  Legislature,  by  re-enacting  this 
clause  in  terms,  intended  it  should  have  its  former  effect. 

These  being  the  reasons  for  the  construction  that  the  debt  and  [  788  ] 
interest  might  be  paid  off,  it  remains  to  consider  the  grounds 
adduced  for  holding  that  a  permanent  charge  was  created.  It  was 
^id  that  there  were  no  words  expressly  compelling  the  creditor  to 
receive  the  debt.  But  express  provision  is  not  to  be  expected: 
generally  speaking,  no  compulsion  is  necessary  for  the  receipt  of  a 
-iebt.  It  was  said  that  there  was  no  provision  for  compelling  a 
'lebtor  to  pay  at  any  time.  There  is  not :  but  the  Legislature  may 
'-i%Te  well  considered  that  the  lands  were  an  ample  security,  that 
the  interest  was  a  compensation,  and  that,  if  the  principal  was 
wanted,  this  charge,  as  a  mortgage,  might  be  assigned,  and  so  the 
consideration  raised.     It  was  said  there  was  hardship  in  giving 

E.E. VOL,  LXXVI.  26 


402  1848.    Q.  B.     12  Q.  B.  788—784.  [b.r. 

Cousins  those  in  remainder  the  option  to  pay  off  at  any  moment,  because 
Habbts.  ^^^7  might  choose  to  pay  off  when  the  8  per  Cents,  were  low,  and 
so  gain  an  advantage.  But  this  ground  is  founded  on  misconcep- 
tion. By  stat.  88  Geo.  III.  c.  60  (i),  the  consideration  was  to  be 
8  per  Cent,  stock,  and  the  payment  was  to  be  by  transfer  of  stock 
only.  By  stat.  42  Geo.  III.  c.  116,  where  the  land  tax  does  not 
exceed  251.,  the  consideration  may  be  money.  In  the  present  case 
the  land  tax  was  202.,  and  the  consideration  was  money,  as  alleged 
in  the  pleadings ;  and,  therefore,  those  who  seek  to  pay  off  the  debt 
have  to  repay  the  same  amount  of  money  which  was  originally 
paid  for  the  redemption ;  and  the  price  of  stocks  has  no  bearing. 
Even  if  this  inconvenience  had  existed,  it  would  have  been  no 
argument :  for  stat.  88  Geo.  III.  c.  60,  s.  18,  expressly  provided  for 
redemption  at  any  moment  by  transferring  an  equal  amount  of 
stock. 
If  inconvenience  is  to  be  considered  at  all,  it  affdrds  a  strong 
[  ^734  ]  argument  in  favour  of  the  construction  we  *have  adopted :  for 
thereby  an  indemnity  is  secured  for  the  tenant  who  advances  the 
money ;  and  a  provision  to  free  from  an  incumbrance  is  secured  to 
the  successors :  but,  by  the  other  construction,  the  tenant  of  the 
particular  estate  might  injure  the  inheritance  by  a  perpetual 
incumbrance  affecting  every  part  of  it,  and  without  a  power  of 
apportioning  the  charge,  which  would  be  requisite,  and  which  is 
expressly  provided,  where  a  permanent  rent-charge  is  intended,  by 
sect.  155. 
It  follows  that  our  judgment  is  for  the  plaintiff. 

Judgment  for  plaintiff. 


1850. 
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May  28,  24.  (12  Q.  B.  739—767 ;  S.  C.  20  L.  J.  a  B.  10;  15  Jur.  124.) 

JVov.  21. 

Action  on  the  case  by  the  occupier  of  the  surface  of  land  for  negligently 

[  739  ]  and  improperly,  and  without  leaving  any  sufficient  pillars  and  supporte,  and 

contrary  to  the  custom  of  mining  in  the  country  where  &c.,  working  the 
subjacent  minerals,  per  quod  the  surface  gave  way.  Plea :  Not  gfuilty.  It 
was  proved  on  the  trial  that  plaintiff  was  in  occupation  of  the  sorfaoe,  and 
defendant  of  the  subjacent  minerals ;  but  there  was  no  evidence  how  the 

(1)  Sect.  9.  389,  401,  47  L.  J.  a  B.  458;  2)a7<o« 

(1)  Cited  in  numerous  cases,  indud-  v.  Angu6  (1881)  6  App.  Ca.  740,  79*J, 

ing  Solomon  v.  Vintners'  Co,  (1859)  4  50  L,  J.  Q.  B.  730;   Muudy  v.  Ihtkt 

H.  &  N.  598,  28  L.  J.  Ex,  370;  Boio-  of  Rutland  (1883)  23  Ch.  D.  81,   S9; 

hotham  v.   Wilson  (1860)  8  H.   L.  C.  Pountneyy.  Clayton  (1883)  11  Q.  B.  D. 

360 ;  Lamb  v.  Walker  (1878)  3  a  B.  D.  820,  839,  52  L.  J.  a  B.  572,— A.  C. 
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occupation  of  the  superior  and  inferior  strata  came  into  different  hands.    Humphbibb 
The  surface  was  not  built  upon.    The  jury  found  that  the  defendants  had  v. 

vorked  the  mines,  carefully  and  according  to  custom,  but  without  leaving      Broodeh. 
safficient  support  for  the  surface  : 

Held  that  the  plaintiff  was,  on  this  finding,  entitled  to  have  the  verdict 
entered  for  him ;  for  that,  of  common  right,  the  owner  of  the  surface  is 
entitled  to  support  from  the  subjacent  strata ;  and,  if  the  owner  of  the 
mioerals  removes  them,  it  is  his  duty  to  leave  sufficient  support  for  the 
sorface  in  its  natural  state. 

This  was  an  action  against  the  Durham  County  Goal  Company, 
sued  in  the  name  of  their  secretary.  On  the  trial,  before  Cole- 
rid<;e,  J.,  at  the  Durham  *  Spring  Assizes,  1850,  the  jury,  in  answer  [  *740  ] 
to  qaestions  put  by  the  learned  Judge,  found  the  facts  specially. 
His  Lordship  then  directed  a  verdict  for  the  plaintiff,  giving  the 
defendants  leave  to  move  to  enter  a  verdict  for  them  upon  the 
findings  of  the  jury.  Knowles,  in  Easter  Term,  1850,  obtained  a 
rnle  nisi  accordingly.    In  Trinity  Term,  1850  (i), 

WaUon  and  Joseph  Addison  showed  cause,  and  KnoivUs  and 
nwjh  HiU  supported  the  rule.  The  judgment  of  the  Court  states 
90  folly  the  nature  of  the  case,  the  pleadings,  and  the  arguments 
and  authorities  adduced  on  both  sides,  as  to  render  any  farther 
statement  unnecessary. 

Cur.  adv.  vidt. 

Lou>  Cahpbbll,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  is  an  action  on  the  case.  The  declaration  alleges  that  the 
plaintiff  was  possessed  of  divers  closes  of  pasture  and  arable  land, 
unate,  &c.,  yet  that  the  Company,  so  wrongfully,  carelessly, 
negligently*  and  improperly,  and  without  leaving  any  proper  and 
sufficient  pillars  or  supports  in  that  behalf,  and  contrary  to  the 
eistom  and  course  of  practice  of  mining  used  and  approved  of  in 
tie  eoontry  where  the  mines  thereinafter  mentioned  are  situate, 
vorked  certain  coal  mines  under  and  contiguous  to  the  said  closes, 
axkI  dug  for  and  got  and  moved  the  coals,  minerals,  earth  and  soil 
I'f  and  in  the  said  mines,  that  by  reason  thereof  the  soil  and 
9'irface  of  the  said  closes  sank  in,  cracked,  swagged  and  gave  way  ; 
dod  thereby  &c.    The  only  material  plea  was  Not  guilty. 

The  cause  coming  on  to  be  tried  before  my  brother  Coleridge  at        [  741  ]  « 
'Le  IhsI  Spring  Assizes  for  the  county  of  Durham,  it  appeared  that 
*^'^e  [plaintiff  was  possessed  of  the  closes  described  in  the  declaration, 
iL'i  that  the  Durham  County  Coal  Company  (who  may  sue  and  be 

'1    On  the  23rd  and  24th  Bilaj,  1850.    Before  Lord  Campbell,  Cb.  J.,  Patte- 
».:..  Culeiidge  aim!  Erie,  JJ. 
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HuMPHRiBB  sued  by  their  secretary)  were  lessees,  under  the  Bishop  of  Durham, 
Bboodek.  0^  ^^6  <^oal  mines  under  them ;  but  there  was  no  other  evidence 
whatever  as  to  the  tenure  or  the  title  either  of  the  surface  or  of  the 
minerals.  It  appeared  that  the  Company  had  taken  the  coals  under 
the  plaintiff's  closes,  without  leaving  any  sufficient  pillars  to  support 
the  surface,  whereby  the  closes  had  swagged  and  sunk,  and  had 
been  considerably  injured  ;  but  that,  supposing  the  surface  and  the 
minerals  to  have  belonged  to  the  same  person,  these  operations  had 
not  been  conducted  carelessly  or  negligently  or  contrary  to  the  custom 
of  the  country.  The  jury  found  that  the  Company  had  worked 
carefully  and  according  to  the  custom  of  the  country,  but  without 
leaving  sufficient  pillars  or  supports :  and  a  verdict  was  entered  for 
the  plaintiff  for  llOZ.  damages,  with  leave  to  move  to  enter  a  verdict 
for  the  defendant,  if  the  Court  should  be  of  opinion  that  under  these 
circumstances  the  action  was  not  maintainable. 

The  case  was  very  learnedly  and  ably  argued  before  us  in  Easter 
and  Trinity  Terms  last.  On  account  of  the  great  importance  of  the 
question,  we  have  taken  time  to  consider  of  our  judgment. 

For  the  defendant  it  was  contended  that,  after  the  special  finding 
of  the  jury,  the  declaration  is  defective  in  not  alleging  that  the 
plaintiff  was  entitled  to  have  his  closes  supported  by  the  subjacent 
strata.     But  we  are  of  opinion  that  such  an  allegation  is  unnecessary 
[  ^742  ]      to  ^raise  the  question  in  this  action,  Whether  the  Company,  although 
they  did  not  work  the  mines  negligently  or  contrary  to  ttfe  custom 
of  the  country,  were  bound  to  leave  props  to  support  the  surface  *? 
If  the  easement  which  the  plaintiff  claims  exists,  it  does  not  arise 
from  any  special  grant  or  reservation,  but  is  of  common  right,  I 
created  by  the  law,  so  that  we  are  bound  to  take  notice  of  ital 
existence.     In  pleading,  it  is  enough  to  state  the  facts  from  which  a  I 
right  or  a  duty  arises.     The  carefully  prepared  declaration  in  LittU*\ 
dale  V.  Loi'd  Lonsdale  (i),  for  disturbing  the  right  of  the  owner  ol 
the  surface  of  lands  to  the  support  of  the  mineral  strata  belonging 
to  another,  contains  no  express  allegation  of  the  right ;  and,  if  tha 
omission  had  been  considered  important,  it  probably  would  hav 
been  relied  upon,  rather  than  the  objection  that  a  Peer  of  Parliame; 
was  not  liable  to  be  sued  in  the  Court  of  King's  Bench  by  bill- 

We  have  therefore  to  consider,  whether,  when  the  surface 
land  (by  which  is  here  meant  the  soil  lying  over  the  minerals)  belon; 
to  one  man,  and  the  minerals  belong  to  another,  no  evidence  of  tit 
appearing  to  regulate  or  qualify  their  rights  of  enjoyment,  the  owna 

(I)  2  H.  Bl.  267  [Earl  of  Lotwiale  v.  LittUdaie). 
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of  the  minerals  may  remove  them  without  leaving  support  sufficient  Humphbibb 
to  maintain  the  surface  in  its  natural  state  ?  This  case  is  entirely  bkogdbk. 
relieved  from  the  consideration  how  far  the  rights  and  liabilities  of 
the  owners  of  adjoining  tenements  are  affect<ed  by  the  erection  of 
baildings ;  for  the  plaintiff  claims  no  greater  degree  of  support  for 
bis  lands  than  they  must  have  required  and  enjoyed  since  the  globe 
sal^isted  in  its  present  form. 

Where  portions  of  the  freehold,  lying  one  over  another  perpen-  [  748  ] 
dicalarly,  belong  to  different  individuals,  and  constitute  (as  it  were) 
separate  closes,  the  degree  of  support  to  which  the  upper  is  entitled 
from  the  lower  has  as  yet  by  no  means  been  distinctly  defined. 
Bat,  in  the  case  of  adjoining  closes  which  belong  respectively  to 
•liferent  persons  from  the  surface  to  the  centre  of  the  earth,  the  law 
of  England  has  long  settled  the  degree  of  lateral  support  which  each 
may  claim  from  the  other  :  and  the  principle  upon  which  this  rests 
may  guide  us  to  a  safe  solution  of  the  question  now  before  us. 

In  2  Belle's  Abridgement,  564,  tit.  Trespass  (I),  pi.  1.,  it  is  said : 
*'  If  A.,  seised  in  fee  of  copyhold  land  next  adjoining  land  of  6.,  erect 
a  new  house  on  his  copyhold  land  "  (I  may  remark  that  the  circum- 
stance of  A.'8  land  being  copyhold  is  wholly  immaterial),  "  and  part 
of  the  house  is  erected  on  the  confines  of  his  land  next  adjoining  the 
land  of  B.y  if  B.  afterwards  digs  his  land  near  to  the  foundation  of 
the  house  of  A.,  but  not  touching  the  land  of  A.,  whereby  the  founda- 
tion of  the  house  and  the  house  itself  fall  into  the  pit,  still  no  action 
lies  at  the  suit  of  A.  against  B.,  because  this  was  the  fault  of  A. 
himself  that  he  built  his  house  so  near  to  the  land  of  B.,  for  he 
eonld  not  by  his  act  hinder  B.  from  making  the  most  profitable  use 
of  B.'s  own  land  :  Easter  Term,  15  Car.  B.  R.  Wilde  v.  Minsterley. 
But,  gemble  that  a  man  who  has  land  next  adjoining  to  my  land 
cannot  dig  his  land  so  near  to  my  land  that  thereby  my  land  shall 
fail  into  his  pit ;  and  for  this,  if  an  action  were  brought,  it  would 
lie."  This  doctrine  is  recognised  by  Lord  C.  B.  Comyns,  Com.  Dig. 
Action  upon  the  case  for  a  nuisance  (A) ;  by  Lord  Tbnterden,  *in  [  *7ii  ] 
U'Sfott  V.  Harrison  (i) ;  and  by  other  eminent  Judges.  It  stands  on 
natural  justice,  and  is  essential  to  the  protection  and  enjoyment  of 
property  in  the  soil.  Although  it  places  a  restraint  on  what  a  man 
may  do  with  his  own  property,  it  is  in  accordance  with  the  precept, 
nf  utere  tuo  ut  alienum  non  ladas.  As  is  well  observed  by  a  modern 
vriter :  **  If  the  neighbouring  owners  might  excavate  their  soil  on 
every  side  up  to  the  boundary  line  to  an  indefinite  depth,  land  thus 

(1)  37  B.  B.  666  (3  B.  &  Ad.  871,  876). 
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HuMPHBixs   deprived  of  support  on  all  sides  could  not  stand  by  its  own  coherence 

Bbgodbn.     ftlone : "  Gale  on  Easements,  p.  216  (i). 

This  right  to  lateral  support  from  adjoining  soil  is  not,  like  the 
support  of  one  building  upon  another,  supposed  to  be  gained  by 
grant  (2),  but  is  a  right  of  property  passing  with  the  soil  (3).  If  the 
owner  of  two  adjoining  closes  conveys  away  one  of  them,  the  alienee, 
without  any  grant  for  that  purpose,  is  entitled  to  the  lateral  support 
of  the  other  close  the  very  instant  when  the  conveyance  is  execute, 
as  much  as  after  the  expiration  of  twenty  years,  or  any  longer  period. 
Pari  ratione,  where  there  are  separate  freeholds  from  the  surface  of 
the  land  and  the  minerals  belonging  to  different  owners,  we  are  of 
opinion  that  the  owner  of  the  surface,  while  unincumbered  by  build- 
ings and  in  its  natural  state,  is  entitled  to  have  it  supported  by  the 
subjacent  mineral  strata.  Those  strata  may  of  course  be  removed 
by  the  owner  of  them,  so  that  a  sufficient  support  for  the  surface  is 
left :  but,  if  the  surface  subsides  and  is  injured  by  the  removal  of 
these  strata,  although,  on  the  supposition  that  the  surface  and  the 
minerals  belong  to  the  same  owner,  the  operation  may  not  have 
[  •Tis  ]  been  conducted  *negligently  nor  contrary  to  the  custom  of  the 
country,  the  owner  of  the  surface  may  maintain  an  action  against 
the  owner  of  the  minerals  for  the  damage  sustained  by  the  subsidence. 
Unless  the  surface  close  be  entitled  to  this  support  from  the  close 
underneath,  corresponding  to  the  lateral  support  to  which  it  is 
entitled  from  the  adjoining  surface  close,  it  cannot  be  securely  enjoyed 
as  property  ;  and  under  certain  circumstances,  as  where  the  mineral 
strata  approach  the  surface  and  are  of  great  thickness,  it  might  be 
entirely  destroyed.  We  likewise  think  that  the  rule  giving  the  right 
of  support  to  the  surface  upon  the  minerals,  in  the  absence  of  any 
express  grant,  reservation  or  covenant,  must  be  laid  down  generally 
without  reference  to  the  nature  of  the  strata,  or  the  difficulty  of 
propping  up  the  surface,  or  the  comparative  value  of  the  surface  and 
the  minerals.  We  are  not  aware  of  any  principle  upon  which  qualifi- 
cations could  be  added  to  the  rule ;  and  the  attempt  to  introduce 
them  would  lead  to  uncertainty  and  litigation  :  greater  inconvenience 
cannot  arise  from  this  rule,  in  any  case,  than  that  which  may  be 
experienced  where  the  surface  belongs  to  one  owner,  and  the  minerals 

(1)  7th  ed.  328.  Lamb  v.    Walker  (1878)  8  Q.  B.  V. 

(2)  See  Dalton  v.  Angus  (1881)  6  401,  47  L.  J.  Q.  B.  458  (dissenting 
App.  Ca.  792,  50  L.  J.  Q.  B.  730.—  judgment  of  Cockbumt,  C.J.) ; -ftw'^.V 
A.  0.  Main  Colliery    Co.  v.    Mitchell  {l^^) 

(3)  See  Bonomi  v.  BackhoMe  (1861)  11  App.  Ca.  137,  65  L.  J.  a  B.  53S, 
9  H.  L.  0.  603,  34  L.  J    Q.  B.  181 ;  —A.  C. 
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to  another,  who  cannot  take  any  portion  of  them  without  the  con-   Humphbibs 
sent  of  the  owner  of  the  sarface.    In  such  cases  a  hope  of  reciprocal     bboodsn. 
advantage  will  bring  about  a  compromise,  advantageous  to  the 
parties  and  to  the  public. 

Something  has  been  said  of  a  right  to  a  reasonable  support  for  the 
surface :  but  we  cannot  measure  out  degrees  to  which  the  right  may 
extend ;  and  the  only  reasonable  support  is  that  which  will  protect 
the  surface  from  subsidence,  and  keep  it  securely  at  its  ancient  and 
natural  level. 

The  defendant's  counsel  have  argued  that  the  analogy  as  to  the  [  7^6  ] 
support  to  which  one  superficial  close  is  entitled  from  the  adjoining 
superficial  dose  cannot  apply  where  the  surface  and  the  minerals 
are  separate  tenements  belonging  to  different  owners,  because  there 
must  have  been  unity  of  title  of  the  surface  and  the  minerals,  and 
the  rights  of  the  parties  must  depend  upon  the  contents  of  the  deeds 
by  which  they  were  severed.  But,  in  contemplation  of  law,  all  pro- 
perty in  land  having  been  in  the  Grown  (i),  it  is  easy  to  conceive  that, 
at  the  same  time,  the  original  grant  of  the  surface  was  made  to  one, 
and  the  minerals  under  it  to  another,  without  any  express  grant  or 
reservation  of  any  easement.  Suppose  (what  has  generally  been  the 
fact)  that  there  has  been  in  a  subject  unity  of  title  from  the  surface 
to  the  centre :  if  the  surface  and  the  minerals  are  vested  in  different 
owners  without  any  deeds  appearing  to  regulate  their  respective 
rights,  we  see  no  difficulty  in  presuming  that  the  severance  took 
place  in  a  manner  which  would  confer  upon  the  owner  of  the  surface 
a  right  to  the  support  of  the  minerals.  If  the  owner  of  the  entirety 
is  supposed  to  have  alienated  the  surface,  reserving  the  minerals,  he 
cannot  be  presumed  to  have  reserved  to  himself,  in  derogation  of  hia 
grant,  the  power  of  removing  all  the  minerals  without  leaving  a 
feapport  for  the  surface ;  and,  if  he  is  supposed  to  have  alienated  the 
minerals,  reserving  the  surface,  he  cannot  be  presumed  to  have 
parted  with  the  right  to  that  support  for  the  surface  by  the  minerals 
which  it  had  ever  before  enjoyed.  Perhaps  it  may  be  said  that,  if 
the  grantor  of  the  minerals,  reserving  the  surface,  seeks  to  limit  the 
right  of  the  grantee  to  remove  them,  he  is  acting  in  derogation  of 
his  grant,  and  is  seeking  to  hinder  the  ^grantee  from  doing  what  he  [  *747  ] 
likes  with  his  own :  but,  generally  speaking,  mines  may  be  profitably 
worked,  leaving  a  support  to  the  surface  by  pillars  or  ribs  of  the 
minerals,  although  not  so  profitably  as  if  the  whole  of  the  minerals 

(1)  See  per  I^rd  Wensleydale,  in  Rowbotham  v.  IViUm  (I860)  8  H.  L.  0. 

*t  p.  deo.—A.  c. 
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Humphries    be  removed  ;  and  a  man  must  so  use  his  own  as  not  to  injore  his 
Bboodbn.     neighbour. 

The  books  of  reports  abound  with  decisions  restraining  a  man's 
acts  upon  and  with  his  own  property,  where  the  necessary  or 
probable  consequence  of  such  acts  is  to  do  damage  to  others.  The 
case  of  common  occurrence  nearest  to  the  present  is,  where  the 
upper  story  of  a  house  belongs  to  one  man  and  the  lower  to  another. 
The  owner  of  the  upper  story,  without  any  express  grant,  or  enjoy- 
ment for  any  given  time,  has  a  right  to  the  support  of  the  lower 
story.  If  this  arises  (as  has  been  said)  from  an  implied  grant  or 
covenant,  why  is  not  a  similar  grant  or  covenant  to  be  implied  in 
favour  of  the  owner  of  the  surface  of  land  against  the  owner  of  the 
minerals  ?  If  the  owner  of  an  entire  house,  conveying  away  the 
lower  story  only,  is,  without  any  express  reservation,  entitled  to  the 
support  of  the  lower  story  for  the  benefit  of  the  upper  story,  why 
should  not  an  owner  of  land,  who  conveys  away  the  minerals  only, 
be  entitled  to  the  support  of  the  minerals  for  the  benefit  of  the 
surface? 

I  will  now  refer,  in  chronological  order,  to  the  cases  which  were 
cited  in  the  argument ;  and  I  think  that  none  of  them  will  be  found 
in  any  degree  to  impugn  the  doctrine  on  which  our  decision  rests. 

In  Bateson  v.  Oreen  (i)  Bullbr,  J.  says :  "  Where  there  are  two 
distinct  rights,  claimed  by  different  parties,  which  encroach  on  each 
[  •748  ]  other  in  the  enjoyment  of  *them,  the  question  is  Which  of  the  two 
rights  is  subservient  to  the  other."  And  it  was  held  that  the  lord 
may  dig  clay  pits  on  a  common,  or  empower  others  to  do  so,  with- 
out leaving  sufficient  herbage  for  the  commoners,  if  such  right  cau 
be  proved  to  have  been  always  exercised  by  the  lord.  So,  here,  the 
right  of  the  owner  of  the  minerals  to  remove  them  may  be  sub- 
servient to  the  right  of  the  owner  of  the  surface  to  have  it  supported 
by  them. 

Peyton  v.  The  Mayor ^  dec.  of  London  (2)  was  cited  to  show  the 
necessity  for  introducing  into  the  declaration  an  averment  that  the 
plaintiff  was  entitled  to  the  easement  or  right  which  is  the  founda- 
tion of  the  action :  but  the  easement  there  claimed  was  a  right  of 
support  of  one  building  upon  another,  which  could  arise  only  from 
a  grant  actual  or  implied  ;  and  there  Lord  Tentebden  says :  "  The 
declaration  in  this  case  does  not  allege,  as  a  fact,  that  the  plaintiffs 
were  entitled  to  have  their  house  supported  by  the  defendants' 
house,  nor  does  it  in  our  opinion  contain  any  allegation  from  which 
(1)  53  E.  R.  99  (5  T.  R.  411).  (2;  33  E.  E.  311  (9  B.  &  C.  723). 
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a  title  to  such  support  can  be  inferred  as  a  matter  of  law."    In  the    Humphbibs 
case  at  Bar,  we  are  of  opinion  that  the  declaration  alleges  facts  from     broodkn. 
which  the  law  infers  the  right  of  support  which   the  plaintiff 
claims. 

Wyatt  v.  Harrison  (i)  decided  that  the  owner  of  a  house,  recently 
erected  on  the  extremity  of  his  land,  could  not  maintain  an  action 
against  the  owner  of  the  adjoining  land  for  digging  in  his  own  land 
so  near  to  the  plaintiff's  house  that  the  house  fell  down:  but  the 
reason  given  is,  that  the  plaintiff  could  not,  by  putting  an  additional 
veight  upon  his  land,  and  so  ^increasing  the  lateral  pressure  upon  [  *749  ] 
the  defendant's  land,  render  unlawful  any  operation  in  the  defen- 
dant's land  which  before  would  have  caused  no  damage ;  and  the 
Court  intimated  an  opinion  that  the  action  would  have  been  main- 
tainable, not  only  if  the  defendant's  digging  would  have  made  the 
plaintiff's  land  crumble  down  unloaded  by  any  building,  but  even  if 
the  bouse  had  stood  twenty  years.  Where  a  house  has  been 
supported  more  than  twenty  years  by  land  belonging  to  another 
proprietory  with  his  knowledge,  and  he  digs  near  the  foundation  of 
the  house,  whereby  it  falls,  he  is  liable  to  an  action  at  the  suit  of 
the  owner  of  the  house :  Stanaell  v.  Jollard  (2)  and  Hide  v.  Thorn- 
Mough  (3).  Although  there  may  be  some  difficulty  in  discovering 
whence  the  grant  of  the  easement  (4)  in  respect  of  the  house  is  to  be 
I  roomed,  as  the  owner  of  the  adjoining  land  6annot  prevent  its 
being  built,  and  may  not  be  able  to  disturb  the  enjoyment  of  it 
without  the  most  serious  loss  or  inconvenience  to  himself,  the  law 
favours  the  preservation  of  enjoyments  acquired  by  the  labour  of 
one  man  and  acquiesced  in  by  another  who  has  the  power  to  inter- 
mpt  them ;  and,  as,  on  the  supposition  of  a  grant,  the  right  to 
lii;bt  may  be  gained  from  not  erecting  a  wall  to  obstruct  it,  the 
right  to  support  for  a  new  building  erected  near  the  extremity  of 
the  owner's  land  may  be  explained  on  the  same  principle. 

In  Dodd  V.  Holme  (6),  where  there  is  a  good  deal  of  discussion 
rebpeeting  the  rights  of  owners  of  adjoining  lands  or  houses,  no 
f-omt  of  law  was  determined,  as  the  case  turned  upon  the  allegation 
in  the  declaration  that  *the  defendants  dug  "  carelessly,  negligently,  [  *760  ] 
Dii&kilfully,  and  improperly,"  whereby  "  the  foundations  and  walls  '* 
of  the  plaintiff's  house  "gave  way."    The  plaintiff's  house  was 

•  1)  37  K.  B.  566  (3  B.  &  Ad.  871).  cf.  Dalton  v.  Angus  (1881)  6  App.  Ca. 

rJ;  1  Selw.  N.  P.  467  (11th  e<L).  792,  827,  50  L.  J.  a  B.  730,  749.— 

a)  2  Car.  A  Kir.  250.  A.  C. 

.4;  8ee*Sofoii«m  V.  VintneriCo,(lSo9)  (5)  40  E.  R.  344  (1  Ad.  &  El.  493). 
4  U.  4  X.  598,  28  L.  J.  Ex.  376;  and 
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HuMPHRiBB  proved  to  have  been  in  a  very  bad  condition ;  but  Lord  Dbnmak 
Bboodbn.     sft^d  ^^^^  ^^6  defendant  had  no  right  to  accelerate  its  fall. 

The  Court  of  Exchequer,  in  Partridge  v.  Scott  (i),  concurred  in 
the  law  before  laid  down  in  this  Court,  that  a  right  to  the  support 
of  the  foundation  of  a  house  from  adjoining  land  belonging  to 
another  proprietor  can  only  be  acquired  by  grant,  and  that,  where 
the  house  was  built  on  excavated  land,  a  grant  is  not  to  be  pre- 
sumed till  the  house  has  stood  twenty  years  after  notice  of  the 
excavation  to  the  person  supposed  to  have  made  the  grant :  but 
nothing  fell  from  any  of  the  Judges  questioning  the  right  to  support 
which  land,  while  it  remains  in  its  natural  state,  has  been  said  to 
be  entitled  to  from  the  adjoining  land  of  another  proprietor.  Some 
land  of  the  plaintiff's  not  covered  with  buildings  had  likewise  sunk, 
in  consequence  of  the  defendant's  operations  in  his  own  land :  but 
the  Court,  in  directing  a  verdict  to  be  entered  for  the  defendants  on 
the  whole  declaration,  seems  to  have  thought  that  the  sinking  of 
the  plaintiff's  land  was  consequential  upon  the  fall  of  the  houses, 
or  would  not  have  taken  place  if .  his  own  land  had  not  been 
excavated. 

The  Judges  in  the  Exchequer  Chamber  held,  upon  a  writ  of  error 
from  the  Court  of  Common  Pleas  in  Chadtcick  v.  Trotcer  (2),  that 
the  mere  circumstance  of  juxtaposition  does  not  render  it  necessary 
for  a  person  who  pulls  down  his  wall  to  give  notice  of  his  intention 
[  *76i  ]  *to  the  owner  of  an  adjoining  wall  which  rests  upon  it,  and  that  he 
is  not  even  liable  for  carelessly  pulling  down  his  wall  if  he  had  not 
notice  of  the  existence  of  the  adjoining  wall :  but  this  decision  pro- 
ceeds upon  the  want  of  any  allegation  or  proof  of  a  right  of  the 
plaintiff  to  have  his  wall  supported  by  the  defendant's,  and  does 
not  touch  the  rights  or  obligations  of  conterminous  proprietors, 
where  the  tenement  to  be  supported  remains  in  its  natural 
condition. 

Next  comes  the  valuable  case  of  Hai-ris  v.  Rydmg  (a),  which 
would  be  a  direct  authority  in  favour  of  the  present  plaintiff,  if  it 
did  not  leave  some  uncertainty  as  to  the  effect  of  the  averment,  in 
the  declaration,  of  working  "  carelessly,  negligently,  and  impro- 
perly,'' and  as  to  whether  the  plaintiff  was  considered  absolutely 
entitled  to  have  his  land  supported  by  the  subjacent  strata,  to 
whatever  degree  the  affording  of  this  support  might  interfere  with 

(1)  49  E.  R.  578  (3  M.  &  W.  220).         (3  Bing.  N.  C.  334). 

(2)  54  E.  E.  711  (6  Bing.  N.  C.  1) ;  (3)  52  E.  E.  632  (5  M.  &  W.  60), 
see  Trower  v.  Chadwick,  43  E.  E.  699 
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the  defendant's  right  to  work  the  minerals.    There  one  seised  in   Huuphbibb 
fee  of  land  conveyed  away  the  surface,  reserving  to  himself  the     broo'dbk. 
minerals  with  power  to  enter  apon  the  surface  to  work  them  ;  and 
ii  is  said  to  have  been  held  that,  under  this  reservation,  he  was  not 
entitled  to  take  all  the  minerals,  but  only  so  much  as  ''  could  be 
got,  leaving  a  reasonable  support  to  the  surface  "  (i).    The  case  was 
decided  upon  a  demurrer  to  certain  pleas  justifying  under  the 
reservation,  and  the  declaration  alleged  careless,  negligent  and 
improper  working,  which  there  must  be  considered  as  admitted, 
vhereas  here  it  is  negatived  by  the  verdict ;  but  the  Barons,  in  the 
very  eomprehensive  and  masterly  judgment  which  they  delivered 
9tri4Uim^  seem  all  *to  have  thought  that  the  reservation  of  the       [  *752.i] 
minerals  would  not  have  justified  the  defendant  in  depriving  the 
surface  of  a  complete  support,  however  carefully  he  might  have 
proceeded  in  removing  them.     Lord  Abingbb  says:  "the  plea  is 
no  answer,  because  it  does  not  set  forth  any  sufficient  ground  to 
justify  the  defendants  in  working  the  mines  in  such  a  manner  as 
not  to  leave  sufficient  support  for  the  land  above,  which  is  alleged 
by  the  declaration  to  be  a  careless,  negligent,  and  improper  mode 
of  working  them."     Fabke,  B.  observes :  it  never  could  have  been 
in  the  contemplation  of  the  parties  "  that,  by  virtue  of  this  reserva- 
tion of  the  mines,  the  grantor  should  be  entitled  to  take  the  whole 
of  the  coal  and  let  down  the  surface,  or  injure  the  enjoyment  of  it :  " 
&nd,  again :  "  this  plea  is  clearly  bad,  because  the  defendants  do 
not  assign  that  in  taking  away  the  coal  they  did  leave  a  sufficient 
support  for  the  surface  in  its  then  state."     "  The  question  is,"  says 
Aldkbsok,  B.,  "whether  the  grantor  is  not  to  get  the  minerals 
which  belong  to  him,  and  which  he  has  reserved  to  himself  the 
right  of  getting,  in  that  reasonable  and  ordinary  mode  in  which  he 
ironld  be  authorised  to  get  them,  provided  he  leaves  a  proper 
^apport  for  the  land  which  the  other  party  is  to  enjoy  ? "     My 
brother  Maule,  then  a  Judge  of  the  Court  of  Exchequer,  says,  in 
the  coarse  of  his  luminous  judgment :  The  right  of  the  defendant's 
'*  to  get  the  mines  is  the  right  of  the  mine-owners,  as  against  the 
ovner  of  the  land  which  is  above  it.     That  right  appears  to  me  to 
Le  very  analogous  to  that  of  a  person  having  a  room  in  a  house 
over  another  man's  room,  or  an  acre  of  land  adjoining  another 
man's  acre  of  land."     Parke,  B.,  that  he  might  not  be  misunder- 
stood as  to  the  right  of  the  owner  of  the  surface,  afterwards  *adds :       [  *763  ] 
**  1  do  not  mean  to  say  that  all  the  coal  does  not  belong  to  the 
(1)  52  B.  B.  640  (5  M.  &  W.  70,  71). 
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Humphries  defendants,  but  that  they  cannot  get  it  without  leaving  sufficient 
Bbogdbn.  support."  It  seems  to  have  been  the  unanimous  opinion  of  the 
Court  that  there  existed  the  natural  easement  of  support  for  the 
upper  soil  from  the  soil  beneath,  and  that  the  entire  removal  of  the 
inferior  strata,  however  skilfully  done,  would  be  actionable,  if  pro- 
ductive of  damage  by  withdrawing  that  degree  of  support  to  which 
the  owner  of  the  surface  was  entitled,  the  duty  of  the  owner  of  the 
servient  tenement  forbidding  him  to  do  any  act  whereby  the 
enjoyment  of  the  easement  could  be  disturbed. 

The  counsel  for  the  defendant  cited  and  relied  much  upon  the 
case  of  Acto7i  v.  BlundeU  (i),  in  which  it  was  held  that  a  land  owner, 
who,  by  mining  operations  in  his  own  lands,  directs  a  subterraneous 
current  of  water,  is  not  liable  to  an  action  at  the  suit  of  the  owner 
of  the  adjoining  land,  whose  well  is  thereby  laid  dry.  Bat  the 
right  to  running  water  and  the  right  to  have  land  supported  are  so 
totally  distinct,  and  depend  upon  such  different  principles,  that  there 
can  be  no  occasion  to  show  at  greater  length  how  the  decision  is 
inapplicable. 

We  have  now  to  mention  the  case  of  HUton  v.  Lord  Granville  (2). 
A  writ  of  error  may  probably  be  brought  in  this  case  when  all 
the  issues  at  fact  have  been  disposed  of ;  and  nothing  which  I  now 
say  is  to  preclude  me  from  forming  any  opinion  upon  it,  should  1 
ever  hear  it  argued.    If  well  decided,  the  plaintiff  is  justified  in 
[  •TSi  ]       relying  upon  it ;   for  it  is  strongly  in  point.     This  *Courfe  there 
held  that  a  prescription  or  a  custom  within  a  manor  for  the  lord, 
who  is  seised  in  fee  of  the  mines  and  collieries  therein,  to  work  them 
under  any  dwelling-houses,  buildings  and  lands,  parcel  of  the  manor, 
doing  no  unnecessary  damage,   and  paying  to  the  tenants   and 
occupiers  of  the  surface  of  lands  damaged  thereby  a  reasonable 
compensation  for  the  usq  of  the  surface  of  the  lands,  but  without 
making  compensation  for  any  damage  occasioned  to  any  dwelling- 
houses  or  other  buildings  within  or  parcel  of  the  manor  by  or  for 
the  purpose  of  working  the  said  mines  and  collieries,  is  void  as 
being  unreasonable.     Lord  Denman,  Ch.  J.  said:  ''a  claim  destruc- 
tive of  the  subject-matter  of  the  grant  cannot  be  set  up  by  any 
usage.     Even  if  the  grant  could  be  produced  in  specie,  reserving  a 
right  in  the  lord  to  deprive  his  grantee  of  the  enjoyment  of  the 
thing  granted,  such  a  clause  must  be  rejected  as  repugnant  and 
absurd.     That  the  prescription  or  custom  here  pleaded  has  this 
destructive  effect,  and  is  so  repugnant  and  void,  appears  to  as  too 

(1)  67  R.  R.  361  (12  M.  &  W.  324).  (2)  64  B.  B.  604  (5  Q.  B.  701), 
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clear   from    the    simple    statement    to    admit   of   illustration    by    Humphbibs 
ar^ment."  Broqdek. 

The  most  recent  case  referred  to  was  Smith  v.  Kenrick  (i),  in 
which  the  Coart  of  Common  Pleas,  after  great  deliberation,  held 
that  it  is  the  right  of  each  of  the  owners  of  adjoining  mines,  where 
neither  mine  is  subject  to  any  servitude  to  the  other,  to  work  his 
own  mine,  as  far  as  the  flow  of  water  is  concerned,  in  the  manner 
which  he  deems  most  convenient  and  beneficial  to  himself,  although 
the  natural  consequence  may  be  that  some  prejudice  will  accrue  to 
the  owner  *of  the  adjoining  mine ;  so  that  such  prejudice  does  not  [  •tss  ] 
arise  from  the  negligent  or  malicious  conduct  of  his  neighbour. 
Bat  no  question  arose  there  respecting  any  right  to  support ;  the 
controversy  being  only  respecting  the  obligation  to  protect  an 
adjoining  mine  from  water  which  may  flow  into  it  by  the  force  of 
Invitation.  And  in  the  very  learned  judgment  of  the  Court, 
delivered  by  my  brother  Cresswell,  there  is  nothing  laid  down  to 
eoontenance  the  doctrine  that,  in  a  case  circumstanced  like  this 
which  we  have  to  determine,  the  owner  of  the  minerals  may,  if  not 
chargeable  with  malice  or  negligence,  remove  them  so  as  to  destroy 
or  damage  the  surface  over  them  which  belongs  to  another. 

We  have  attempted  without  success  to  obtain  from  the  Codes  and 
Jurists  of  other  nations  information  and  assistance  respecting  the 
rio;ht8  and  obligations  of  persons  to  whom  sections  of  the  soil, 
divided  horizontally,  belong  as  separate  properties.  This  penury, 
where  the  subject  of  Servitudes  is  so  copiously  and  discriminately 
treated,  probably  proceeds  from  the  subdivision  of  the  surface  of 
the  land  and  the  minerals  under  it  into  separate  holdings  being 
peculiar  to  England.  Had  such  subdivision  been  known  in  countries 
imder  the  jurisdiction  of  the  Roman  civil  law,  its  incidental  rights 
and  duties  must  have  been  exactly  defined,  when  we  discover  the  right 
of  adjoining  proprietors  of  lands  to  support  from  lateral  pressure 
leading  to  such  minute  regulations  as  the  following:  *'  Si  quis  sepem 
ad  alienam  prsedium  fixerit,  infoderitque,  terminum  ne  excedito: 
si  maoeriam,  pedem  relinquito:  si  verd  domum,  pedes  duos:  si 
:<epalchnim  aut  scrobem  foderit,  quantum  profunditatis  habuerint, 
untnm  spatii  relinquito :  *si  puteum,  passus  latitudinem."  Dig.  [  •Tse  } 
Lib.  X«  Tit.  L  (Finium  regundorum)  s.  18. 

The  Code  Napoleon  likewise  recognizes  the  support  to  which  the 
owners  of  adjoining  lands  are  reciprocally  entitled,  but  contains 
nothing  which  touches  the  question  for  our  decision  more  closely 

(1)  7  a  B.  616,  664. 
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HuMPHRisa  than  the  following  article  on  -"Natural  Servitudes"  (i).  "Les  fonds 
Broodkn.  inf^rieurs  sont  assujettis,  envers  ceux  qui  aont  plus  6lev6B,  a  recevoir 
les  eaux  qui  en  d^coulent  naturellement  sans  que  la  main  de 
rhomme  y  ait  contribu^/'  ''  Le  propri^taire  sup^rieur  ne  pent  rien 
faire  qui  aggrave  la  servitude  du  fonds  inf^rieur."  Code  Civil,  liv.  ii. 
tit.  iv.  ch.  i.  art.  640.  But  reference  is  here  made  to  adjoining 
fields  on  a  declivity,  not  to  the  surface  of  land,  and  the  minerals, 
being  held  by  different  proprietors. 

The  American  lawyers  write  learnedly  on  the  support  which  may 
be  claimed  for  land  from  lateral  pressure,  and  for  buildings  which 
have  long  rested  against  each  other,  but  are  silent  as  to  the  support 
which  the  owner  of  the  surface  of  lands  may  claim  from  the  sub- 
jacent strata  when  possessed  by  another.  See  Kent's  Commentaries, 
Part  vi.  Lecture  lii.  vol.  iii.  p.  484,  ed.  1840. 

However,  in  Erskine's  Institute  of  the  Law  of  Scotland,  treatmg 
of  the  servitude,  Oneris  ferendi,  the  very  learned  author  has  the 
following  passage,  which  well  illustrates  the  principle  on  which  our 
decision  is  founded:  "Where  a  house  is  divided  into  different 
floors  or  stories,  each  floor  belonging  to  a  different  owner,  which 
frequently  happens  in  the  city  of  Edinburgh,"  "  the  proprietor  of 
the  ground  floor  is  bound  merely  by  the  nature  and  condition  of  his 
[  '767  ]  property,  without  any  servitude,  *not  only  to  bear  the  weight  of 
the  upper  story,  but  to  repair  his  own  property,  that  it  may  be 
capable  of  bearing  that  weight."  *'  The  proprietor  of  the  ground 
story  is  obliged  to  uphold  it  for  the  support  of  the  upper,  and  the 
owner  of  the  upper  must  uphold  that  as  a  roof  or  cover  to  the 
lower."    Book  ii.  tit.  9,  s.  11  (2). 

For  these  reasons,  we  are  all  of  opinion  that  the  present  action 
is  maintainable,  notwithstanding  the  negation  of  negligence  in  the 
working  of  the  mines ;  and  that  the  rule  to  enter  a  verdict  for  the 
defendant  must  be  discharged.  We  need  hardly  say  that  we  do  noi 
mean  to  lay  down  any  rule  applicable  to  a  case  where  the  prima 
facie  rights  and  liabilities  of  the  owner  of  the  surface  of  the  land 
and  of  the  subjacent  strata  are  varied  by  the  production  of  title 
deeds  or  by  other  evidence. 

RtUe  discharged. 

(1)  **  Servitudes  qui  derivent  de  la  (2)  Vol.  i.  p.  433  (Ivory's  ed,  182s\ 

fiituation  dee  lieux." 
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REG.   V.   LORD(l).  i848. 

July  12. 
(12  Q.  B.  757—765  ;  S.  C.  17  L.  J.  M.  C.  181 ;  12  Jur.  1001.)  JL. 

A  contract  by  an  infant,  binding  bim  to  serve  during  a  certain  time  for         L  '  °'^  J 
wages,  but  enabling  tbe  master  to  stop  tbe  work  whenever  he  chooses,  and 
to  retain  the  wages  during  stoppage,  is  wholly  void,  as  not  being  beneficial 
to  the  infant. 

And,  where  a  servant  had  been  convicted  (under  stat.  4  Geo.  lY.  c.  34, 
8.  3)  of  absenting  himself  from  service  under  such  contract,  this  Court 
qizaahed  the  conviction. 

J.  W.  HUDDLESTOX,  in  Michaelmas  Term,  1846,  obtained  a  rule, 
absolute  in  the  first  instance,  for  a  certiorari  to  bring  up  a  convic- 
tioo  of  James  Lord  under  stat.  4  Geo.  lY.  c.  84,  s.  8  (2). 

The  conviction,  by  three  justices  (Lancashire,  2nd  October,  1846), 
s€t  forth  an  information,  laid  before  one  of  the  justices  by  the 
m&nager  for  John  Mason,  of  Rochdale,  machine- maker,  complain- 
ing that,  on  &c.  *(29th  July,  1846),  at  Castleton,  in  the  county  of  [  ♦Tss  ] 
LiDcaster,  James  Lord,  in  consideration  of  Mason's  agreeing  to 
pay  him  certain  wages,  contracted  with  Mason  to  serve  him  as  an 
mificer,  &c.  (reciting,  in  substance,  the  agreement  after  stated) : 
And  that  the  said  James  Lord,  having  accordingly  entered  into  such 
service  &c.,  did,  afterwards,  to  wit  on  &c.  (8rd  August,  1846),  at  &c., 
and  before  the  term  of  his  said  contract  was  completed,  and  whilst 
the  same  contract  was  subsisting,  wilfully  neglect  to  fulfil  the  said 
contract,  to  wit  did  unlawfully  absent  himself  from  the  said  service 
without  the  consent  of  the  said  J.  Mason,  or  any  lawful  cause  (&c., 
a^yainst  the  form  of  the  statute  &c.  The  conviction  then  stated  the 
apprehension  of  Lord  under  a  warrant,  and  his  appearance  before 
tile  convicting  justices;  and  that,  having  heard  the  charge,  he 
Jrclared  that  he  was  an  infant  under  the  age  of  twenty-one  years. 
Whereapon  the  justices  proceeded  to  examine  into  the  complaint  &c.: 
and  a  paper  writing  was  produced  by  the  informant  before  them,  in 
^  presence  of  Lord ;  which  writing  was  as  follows. 

'*Anagreement  made  the  29th  day  of  July,  1846,  between  John 

Mason,  of"  &c.,    "machine-maker,  of  the  one  part,  and  James 

Lord,  of"  &c.,  "of  the  other  part.     The  said  James  Lord,  for  the 

consideration  hereinafter  expressed,  agrees  with  the  said  J.  M.  that 

be,  the  said  James  Lord,  according  to  the  best  of  bis  skill  and 

al'ility,  shall  and  will,  during  the  space  of  twelve  months  from  the 

dij  of  the  date  hereof,  determinable  as  hereinafter  mentioned, 

r  Dirt.  Ledie  v.  Fittpatrick  (1877)  (2)  Repealed  by  38  &  39  Vict.  c.  86, 

2  U.  B.  D.  229,  231,  47  L.  J.  M.  0.  22 ;  a.  17.    See  now  Employers  and  Work- 

f  1  }leaJtinT.MarHs{\S^)  12aB.D.  men  Act,  1875  (38  &  39  Vict. c.  90),  sa. 

V.2,  3W,  53  L.  J.  M.  C.  72.— A.  C.  4,  5,  6.— A.  0. 
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Beg.         diligently  and  faithfully  serve  and  employ  himself,  for  the  benefit 
LoBD.        of  the  said  J.  M.,  in  the  trade  or  business  of  a  turner,  either  on 
common  lathes  or  slide  lathes,  as  the  said  J.  M.  may  direct ;  and 
[  *759  ]       *Bhall,  at  all  times  during  the  said  term,  observe  and  obey  all  the 
reasonable  commands  and  directions  of  him,  the  said  J.  M. ;  and 
shall  make  himself  generally  useful  in  the  workshop  of  his  said 
master ;  and  shall  work  fifty-eight  and  a  half  hours  in  each  and 
every  week  of  the  said  term ;  and  shall  not  engage  in  any  other 
business,  or  enter  into  the  service  of  any  other  person.     In  con- 
sideration of  which  true  and  faithful  service,  he,  the  said  J.  )L, 
agrees  that  he  will,  subject  to  the  proviso  next  hereinafter  contained, 
pay  and  allow  unto  the  said  James  Lord,  during  the  said  term,  as 
and  for  wages,  the  sum  of  20^.  per  week  :  provided  that,  if  the  said 
James  Lord  shall  be  rendered  in  anywise  incapable  to  perform  his 
duty  in  the  said  service,  or  shall  therefrom  absent  himself  without 
his  master's  consent,  or  should  the  steam  engine  be  stopped  from 
accident  or  any  other  cause,  then,  in  any  of  the  said  cases,  the  said 
J.  M.  may  retain  all  weekly  or  other  wages  of  him  the  said  James 
Lord,  during  the  term  he  shall  so  absent  himself,  or  be  incapaci- 
tated.    Provided  also  that  he,  the  said  J.  M.,  may  dismiss  and 
discharge  the  said  James  Lord  from  his  said  service  at  any  time, 
and  without  any  notice,  in  case  of  his  so  absenting  himself  or  being 
guilty  of  any  misbehaviour,  misconduct  or  disobedience:  and  there- 
upon all  his  wages  then  due  and  unpaid  shall  become  forfeited  to 
the  said  John  Mason,  and  this  agreement  shall  become  void  and  of 
no  effect.     As  witness  my  hand,  this  29th  day  of  July,  1846.'' 
(Signed)  "Jambs  Lord."     (Two  witnesses.) 

The  conviction  then  set  out  the  evidence  in  support  of  the  charge. 
proving  the  execution  of  the  contract  by  Lord,  his  entering  into  the 
service,  and  his  absenting  himself  without  leave :  and  also  the 
[  •760  ]  evidence  of  a  witness,  *  Samuel  Lord,  who  said :  **  I  am  father  of 
the  prisoner  James  Lord.  He  was  bom  in  August,  1828  "  (i\ 
**  Therefore,  it  manifestly  appearing  "  &c. :  the  justices  then  pro- 
ceeded to  find  James  Lord  Guilty,  and  to  adjudge  that  he  shonld 
be  imprisoned  &c.,  for  three  months,  stating  that  they  made  no 
order  as  to  his  wages,  inasmuch  as  it  appeared  to  them,  by  th^ 
contract  proved,  **that  there  are  not,  nor  will  there  be,  for  an<^ 

(1)  It  appears  to  have  been  assumed,  viction    did  not  otherwise  ahow   th^ 

from  this  evidence  and  the  declaration  fact :    but  it  was  deposed   to   in  tli^ 

of   the    convicted   party    before   the  affidavits  upon  which  the  rule  for  ^ 

justices   (mentioned  above),  that  the  certiorari  was  obtained, 
party  was  in  fact  an  infant.    The  con- 
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daring  such  time  as  the  said  James  Lord  shall  be  imprisoned/'  Bbg. 
dbc,  "parsoant  to  this  conviction,  any  wages  of  him,  the  said  lord. 
James  Lord.'* 

The  conviction  having  been  returned,  and  an  order  for  a  concilium 
obtained,  in  last  Hilary  Term  (i), 

HuddUston  was  heard  against  the  conviction  : 

The  conviction  is  under  stat.  4  Geo.  IV.  c.  84,  s.  3.     But  the 

contract  is  voidable  or  void,  the  party  being  an  infant.     This  point 

was  raised,  bnt  not  decided,  in  Kitchen  v.  Shaiv  (2).    It  will  be  argued 

that  the  contract  binds  the  infant,  as  being  for  his  benefit :  even 

then,  it  would  be  voidable ;  and  the  act  of  the  infant,  in  leaving  the 

service,  is  an  avoidance.     It  must,  however,  be  admitted,  as  to  the 

last  point,  that  a  contrary  opinion  was  expressed  in  Oray  v.  Cook- 

vin  (3).     But,  further,  it  is  not  true  that  the  contract  was  for  the 

infant's   benefit.    *His  wages  are  to  be  retained  by  the  master       [  *76i  ] 

whenever  the  steam-engine  is  stopped ;  a  contingency  under  the 

master's  controul :  and  yet  the  servant  is  prohibited  from  entering 

into  any  other  service.     On  the  other  hand,  if  the  servant  commit 

iDv  disobedience,  his  wages  are  to  be  forfeited  and  the  agreement 

is  to  be  void.     [He  referred  to  PilkingUm  v.  Scott  (4),  Ayliffv.  Arch- 

Mt  (5),  Corpe  v.  Overton  (6),  Co.  Litt.  172  a,  Com.  Dig.  Enfant  (C.  2), 

K^ane  v.  Boycott  (7),  judgment  of  Eybb,  Ch.  J.,  2  Hawk.  PI.  Cr.  89 

Tih  ed.).  B.  L  c.  64,  s.  35,  1  Hale's  PL  C.  20,  4  Bac.  Abr.  352 

Tth  ed.),  tit.  Infancy  and  Age  (H),  Oylbert  v.  Fletcher  (8).]    Another        [  762  ] 

objection  is,  that  the  agreement  for  service  was  not,  according  to 

sut  4  Geo.  IV.  c.  34,  s.  3,  "  signed  by "  both  "  the  contracting 

parties.^     (On  this  point  the  Court  dispensed  with  any  argument 

on  the  other  side,  Lord  Denman,  Ch.  J.  observing  that,  by  the 

Tords  of  sect.  3,  signature  by  the  parties  was  necessary  in  the  case 

c:i\j  of  an  information  for  not  entering  into  the  service  according 

to  agreement  (9).) 

Cowling,  contra : 
The  agreement  is  neither  void  nor  unreasonable.    First,  it  would 

1  •    January    19th.      Before   Lord  (6)  38  B.  B.  422  (10  Bing.  252 ;  see 

iM^man*  Ch.  J.,  Patteson,  Coleridge  p.  257). 

.c4  Wijditxnan,  JJ.  (7)  3  R.  R.  494  (2  H.  Bl.  511,  614). 

'i    6  Ad.  3c  El.  729,  732.  733.  (8)  Cro.  Car.  179. 

Ml  16   East,    13,   27,   28.      Bex  v.  (9)  Some  further  objections  to  the 

k'-'^rd,   there  cited  on  the  point,  is  contract,   and    to    the    conviction   in 

-.a  4^ald.  p.  26.  other  respects,  were  urged ;   but  on 

'41  71  R.  R.  781  (15  M.  &  W.  657).  these  it  became  unnecessary  to  decide. 

''j)  Cro.  Eliz.  920. 

&.&. — vol..  LXXVI.  27 
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Bbo.  be  a  binding  contract  in  the  case  of  an  ad  alt.  The  master's  agree- 
LoBD.  ment  is,  primarily,  to  employ  the  servant  for  twelve  months  at 
certain  wages ;  and  its  character  in  this  respect  is  not  altered  bj 
the  proviso.  [He  cited  PUkington  v.  Scott  {i)^  Hartley  v.  Cwiw- 
[76S]  ming8(2)y  and  Williamson  v.  Taylor  (s).'\  Here  the  master  was 
bound  to  employ  the  servant  through  the  twelve  months  if  the 
special  circumstances  mentioned  in  the  proviso  did  not  occur. 

(WiOHTMAN,  J. :  The  servant  could  not  work  for  any  other  person ; 
but  his  wages  might  be  withheld  for  any  length  of  time  during  which 
the  engine  was  stopped. 

Lord  Denman,  Ch.  J. :  By  ''  accident  or  any  other  cause.'*) 

Secondly,  assuming  that  the  contract  would  have  bound  an  adult, 
it  was  beneficial  enough  to  bind  an  infant.  The  general  rule  is 
that  "an  infant  cannot  do  an  act  apparently  to  his  prejudice:  aR, 
he  cannot  make  a  lease,  not  rendering  rent ;  for  such  lease  shall 
be  void:"  Com.  Dig.  Enfant  (C  2).  It  must  be  apparent  to  the- 
Court  that  the  contract  is  not  for  his  benefit ;  otherwise  it  ought  to 
be  enforced :  Maddon  v.  White  (4)  is  an  instance.  *  *  That  a 
contract  for  hiring  and  service  is  primd  facie  beneficial  to  an  infant, 
was  assumed  by  Baylby,  J.  in  Rex  v.  Chillerford  (5) ;  and  the  pro- 
[  *764  ]  position  is  recognised  by  *Lord  Abinoeb  and  Alberson,  B.  in  Wood 
V.  Fenivick  (6). 

(WiGHTMAN,  J. :  Here  the  terms  are  such  that  the  master  may, 
possibly,  pay  no  wages  at  all.  An  adult  may  make  a  contract  which 
is  not  beneficial  to  himself.) 

Contracts  like  the  present  are  common  in  the  north  of  England.  It 
is  true  that  an  infant  cannot  bind  himself  in  a  penalty ;  and  the 
proviso  here,  as  to  loss  of  wages,  may  be  thought  penal :  but,  event 
if  that  be  so,  the  contract  may  be  bad  so  far,  but  good  in  other 
respects. 


Huddieston,  in  reply. 


Cur.  €ulv,  ruU. 


(1)  71  B.  £.  781  (15  M.  &  W.  657).  *<  if  he  does  not  peifoim  his  oootrad.* 

(2)  5  C.  B.  247.  <<  will    be    liable    to    the    statutAbh 

(3)  5  Q.  B.  175.  regulation  applicable  to  maaten  an^ 

(4)  1  B.  R  463  (2  T.  B.  159).  servanta." 

(5)  4    B.   &  C.   94.      The  learned  (6)  10  M.  &  W.  195,  204. 
Judge  there  added  that  the  infant, 
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Lord  Dkhuaxi,  Ch.  J.  now  delivered  the  jadgment  of  the  Court  :  rjeo. 

The  qaestion  arose  on  conviction  of  a  servant  for  unlawfully  Lokd. 
absenting  himself  from  his  master's  employment.  Among  many 
objections,  one  appears  to  us  clearly  fatal.  He  was  an  infant  at  the 
lime  of  entering  *into  the  agreement,  which  authorises  the  master  [  *766  ] 
to  stop  his  wages  when  the  steam-engine  is  stopped  working  for  any 
caase.  An  agreement  to  serve  for  wages  may  be  for  the  infant's 
benefit :  but  an  agreement  which  compels  him  to  serve  at  all  times 
daring  the  term,  but  leaves  the  master  free  to  stop  his  work  and 
bis  wages  whenever  he  chooses  to  do  so,  cannot  be  considered  as 
beneficial  to  the  servant.  It  is  inequitable  and  wholly  void.  The 
connction  must  be  quashed. 

Ride  absolute. 


POLLOCK  V.   STABLES.  ims- 

Feb.  9. 
;i2  a  B.  76^-775;  S.  C.  17  L.  J.  a  B.  352;  12  Jur.1043;  5  Eail.  Cas.  352.)  

If  a  puiy  authorises  a  broker  to  buy  shares  for  him  in  a  particular  ^  -' 
market,  where  the  usage  is  that,  when  a  purchaser  does  not  pay  for  his 
shares  within  a  given  time,  the  yendor,  giving  the  purchaser  notice,  may 
resell,  and  charge  him  with  the  difference ;  and  the  broker,  acting  under 
ike  autkority,  buys  at  such  market  in  his  own  name ;  the  broker,  if  com- 
pelled to  pay  a  difference  on  the  shares  through  neglect  of  his  principal  to 
supply  funds,  may  sue  the  principal  for  money  paid  to  his  use. 

And  it  is  not  necessary,  in  such  an  action,  to  show  that  the  principal 
knew  of  the  custom. 

Asscmf&it:  1,  for  money  paid;  2,  for  work  and  labour  and 
eommission ;  8,  on  an  account  stated. 

The  plaintiff,  by  his  particulars  of  demand,  claimed  85L,  being 
the  difference  paid  by  plaintiff  for  defendant  in  respect  of  ten 
Huddersfield  and  Manchester  Bailway  shares,  contracted  to  be 
porehased  by  plaintiff  for  defendant,  on  or  about  8rd  September, 
1^ ;  also  SI.  15«.  for  brokerage  due  to  plaintiff  from  defendant  on 
tiie  said  transaction. 

Pleas:  1.  Non  assumpsit ;  issue  thereon ;  2.  A  set-off,  which  was 
denied  by  the  replication ;  issue  thereon. 

On  the  trial,  before  Alderson,  B.,  at  the  Yorkshire  Spring  Assizes, 
1^7,  the  evidence  for  the  plaintiff  was  that,  on  8rd  September, 
l'!^5,  a  person  named  Hogg,  *then  an  authorised  agent  of  the  [  *^^^  1 
tief^idant,  directed  the  plaintiff,  who  was  a  sharebroker  in  Leeds, 
hnd  a  member  of  the  Leeds  Sharebrokers'  Association,  to  purchase 
lor  defendant  ten  shares  in  the  Huddersfield  and  Manchester  Bail- 
nAj,  as  scrip,  the  shares  being  then  unregistered.    The  plaintiff 
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Pollock      bought  the  shares  accordingly,  in  his  own  name,  at  28/.  per  share, 
Stables,     received  the  scrip  from  the  vendor,  and,  on  the  same  day,  sent  to 
defendant  the  following  note. 

"  8rd  September,  1845.  Bought  you  ten  shares  in  the  Hudders- 
field  and  Manchester  Railway,  at  28Z.  per  share.  For  Mr.  Stables, 
Leeds.    Brokerage  5«.  per  share." 

The  defendant,  on  5th  September,  sent  the  following  letter  to  the 
plaintiff. 

'^  Leeds,  5th  September,  1845. 

**  Gentlemen, — Mr.  John  Denison,  of  Yeadon,  the  party  for 
whom  the  ten  shares  in  the  Huddersfield  and  Manchester  Bailway 
were  purchased,  has  neglected  to  come  down  to  Leeds  to-day, 
according  to  his  promise  to  do  so :  but  I  have  just  seen  some  of  his 
friends,  who  inform  me  that  he  will  be  here  to-morrow  withoat 
doubt,  and  that  the  scrip  will  be  taken  up  during  the  forenoon. 
In  the  meantime,  I  beg  to  express  my  regret  that  through  this 
person's  neglect  both  you  and  others,  as  well  as  myself,  should  be 
so  greatly  inconvenienced.     I  remain  "  &c.     "  Geo.  Stables." 

"  Messrs.  R.  Pollock  &  Co. 

"  Stock  and  Sharebrokers,  Bond  Street,  Leeds." 

The  defendant  not  having  taken  up  the  shares,  the  plaintiff,  about 
[  •767  ]  5th  of  September,  sent  the  scrip  back  to  *the  vendor,  who  thereupon 
gave  plaintiff  notice  that  the  shares  would  be  sold  out  against  him. 
There  was  some  evidence  that  this  proceeding  was  conformable  to 
the  custom  of  the  Leeds  Sharebrokers*  Association.  Whether  or 
not  the  defendant  was  acquainted  with  such  a  custom  did  not  dis- 
tinctly appear  :  nor  was  it  shown  that  he  received  any  notice  of  the 
vendor's  intention  to  sell.  On  10th  September,  which  appeared  to 
be  the  day  when,  according  to  the  usage  of  the  Leeds  Exchange,  a 
vendor  under  such  circumstances  was  entitled  to  sell  against  the 
vendee,  the  ten  shares  were,  by  the  vendor's  direction,  sold  out,  at 
19Z.  108.  per  share,  by  the  secretary  of  the  Sharebrokers'  Associa- 
tion, who,  on  the  same  day,  gave  notice  thereof  to  plaintiff:  and 
plaintiff,  on  11th  September,  gave  notice  thereof  to  defendant, 
claiming  the  balance.  The  registration  of  the  shares  took  place 
shortly  after.  The  balance  of  85Z.  {81.  10«.  per  share)  was  after- 
wards allowed  by  plaintiff  to  the  vendor  on  a  settlement  of  accounts 
between  them. 

For  the  defendant  it  was  contended  that  Hogg  was  not  his  agent  : 
and,  further,  that,  at  any  rate,  the  action  for  money  paid  could  not 
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be  supported.  The  learned  Judge  was  inclined  to  think  the  latter  pollock 
objection  valid :  he  directed  the  jury  to  find  for  the  plaintiff,  giving  Stablbs. 
the  amount  of  commission  only,  if  they  thought  that  Hogg  was 
aathorized  by  the  defendant :  and  he  reserved  leave  to  the  plaintiff, 
in  that  event,  to  move  to  increase  the  damages  by  85Z.  Verdict  for 
defendant  on  so  much  of  the  issue  on  non  assumpsit  as  respected 
the  first  count ;  on  the  other  issues,  for  plaintiff :  damages  2L  lOs. 

In  Easter  Term,  1847,  Baines  obtained  a  rule  nisi  to  *increase  the       [  *768  l 
damages  by  851.  (i).     In  last  Hilary  vacation  (2), 

Watson  And  Pashley  showed  cause: 

To  support  an  action  for  money  paid,  there  must  have  been  a 
request,  express  or  implied,  on  the  part  of  the  defendant  (8).  Here 
the  plaintiff,  on  making  the  contract,  sent  notice  of  it  to  his  prin- 
cipal, the  defendant,  and  did  not  receive  any  authority  from  him  to 
par  the  vendor.  A  broker  who,  in  contracting,  gives  the  name  of 
his  principal  is  not  personally  liable  ;  and,  it  may  be  gathered  from 
the  evidence  that  the  plaintiff  did  so  contract  in  this  instance. 
Then,  if  he  paid  the  vendor  without  a  special  request  from  his 
principal,  that  party  is  not  liable. 

(CoLBSiDOB,  J. :  It  does  not  appear  that  the  documents  afforded 
evidence  of  a  principal  having  been  named. 

WioHTiCAN,  J. :  Prima  facie,  the  broker  was  liable.  The  question 
is.  upon  what  terms  the  parties  were  dealing  at  the  time  of  the 
porchase. 

CoLBBiBOB,  J. :  The  advice  note  sent  to  the  defendant  afterwards 
cannol  alter  the  state  of  things.) 

It  may  show  the  previous  understanding. 

'Patteson,  J. :  The  note  sent  to  the  principal  did  not  purport  to 
be  a  representation  of  the  contract  between  the  broker  and  vendor. 

1)  The  rule  was  ao  drawn  up;  but  (3)  On  this  point,  Bowlhy  y.  Bdl, 

th«  ease  was  argued  in  Banc,  without  3   C.    B.    284,    was   mentioned,  but 

"bj^etioii,  on  the  question  whether  the  admitted  to  be  distinguishable  :   and 

plaintiff  vas  entitled  to  a  verdict  on  Baines,  in  supporting  the  rule,  ob- 

:iM  count  for  money  paid.  served  that  the  broker  in  that  case 

'2)    February    9th.      Before    Jjord  had  acted  against  an  express  prohibi- 

IiPamao,  Ch«  J.,  Patteson,  Coleridge  tion  by  his  principal,  in  paying  the 

■ad  Wig^tman,  JJ.  money. 
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Pollock  ^  Wightman,  J. :  If,  at  the  sale,  the  broker  had  made  himself  liable, 
Stablbb.  yfheA  did  it  matter  whether  *the  principal  was  told  of  it  afterwards 
[•769]      or  not?) 

He  might  have  deprived  the  broker  of  any  supposable  authority  to 
pay  on  his  behalf.  The  alleged  custom  in  this  case  can  have  no 
weight  if  the  defendant  was  not  liable  by  the  terms  of  the  contract 
of  purchase  :  TrtLeman  v.  Loder  (i),  where  this  Court  strongly  dis- 
approved of  the  attempt  to  qualify  an  agreement  by  reference  to  a 
supposed  custom.  In  2  Greenleaf  on  Evidence,  207,  s.  251, 3rd  ed. 
Boston,  1846,  it  is  said  that ''  many  Judges  "  of  the  American  Courts 
''  are  of  opinion  "  that  usages  of  trade  **  should  be  sparingly  adopted 
by  the  Courts,  as  rules  of  law  "  (2) ;  and  he  adds  that,  on  the  prin* 
ciple  upon  which  these  usages  are  made  evidence,  **  the  usage  or 
habit  of  trade  or  conduct,  of  an  individual,  which  is  known  to  the 
person  who  deals  with  him,  may  be  given  in  evidence  to  prove  what 
was  the  contract  between  them."  At  least,  where  the  usage  is  not 
so  known,  it  ought  not  to  be  deemed  part  of  the  contract.  It  is  not 
clear  what  is  meant  by  a  custom  of  Leeds.  The  Association  referred 
to  is  only  a  certain  number  of  the  mercantile  men  of  the  place. 

(WiaHTMAN,  J. :  You  might  make  the  same  objection  to  a  mercantile 
custom  of  London.) 

It  was  not  shown  that  the  authority  given  to  the  broker  bound  him 
to  purchase  at  Leeds.    The  proof  as  to  usage  was  very  slight 

(LoBD  Denman,  Ch.  J. :  No  objection  seems  to  have  been  raised  on 
the  absence  of  proof. 

[  *770  ]  Coleridge,  J. :  The  ^question  seems  really  to  turn  on  the  general 

liability  of  a  broker  to  pay  if  he  buys  in  his  own  name.) 

There  is  more  claimed  in  this  case  than  would  result  from  the 
common  law  liability.  The  principal  is  to  be  made  answerable  for 
a  difference  on  resale. 

(1)  62  E.  E.  451  (11  Ad.  &  EL  589,  771—774,  as.  845,  846.  And,  as  to  Umi 
597).  See  also  the  authorities  cited,  expediency  of  applying  usage  to  ih» 
ibid.,  52  E.  E.  469,  note  (2)  (11  Ad.  &  construction  of  contracts,  and  the 
El.  600,  note  (6)).  opinion  of  English  JodgA  on   that 

(2)  See  2  Stark.  Ey.  360—362,  3rd  subject,  Andtrsot^  t.  Pitcher,  5  R.  B. 
ed.,  where  this  subject  is  very  fully  565  (2  Bos.  &  P.  164,  168),  judgment 
discussed.   Also  2  Taylor  on  Evidence,  of  Iiord  Eldon. 
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(WiaHTXAN,  J. :  Assuming  that  the  defendant  knew  of  the  custom,  Pollook 
it  may  be  a  question  whether  he  ought  not  to  have  had  notice  that  stablvb. 
the  shares  were  about  to  be  resold.) 

That  is  so.  Where  perishable  commodities  are  resold  adversely  to 
a  purchaser,  the  vendor  must  give  notice.  The  principal  here  was 
not  bound  to  conclude  that  there  would  be  a  resale.  The  vendor 
had  an  option  as  to  reselling,  and  might  not  have  taken  that  course. 
The  broker  might  not  have  chosen  to  insist  upon  the  principal's 
liability.  If,  indeed,  the  broker  had  told  the  principal  that  his 
shares  were  going  to  be  resold,  and  the  principal  had  then  not 
interfered,  it  might  have  been  inferred  that  he  authorised  the 
broker  to  pay  the  di£Ference. 

(CoLERiDOB,  J. :  You  say  that,  although  the  principal,  if  he  had 
notice,  might  wish  to  keep  the  shares,  he  may  lose  the  option  if  the 
seller  gives  notice  to  the  broker  only  ?) 

That  is  his  situation.  And,  under  such  circumstances,  the  broker 
cannot  maintain  an  action  for  money  paid,  and  put  the  principal  to 
a  cross  action  for  loss  occasioned  by  the  omission  to  give  notice  of 
resale. 

(Pattbson,  J. :  At  any  rate  the  first  default  that  led  to  the  loss 
vas  the  defendant's.) 

It  does  not  appear  to  have  been  ever  decided  that,  in  a  case  like 
this,  the  principal  is  bound  by  a  custom  of  which  he  has  no  notice, 
b  Scott  V.  Irving  (i),  where  the  question  arose  on  a  settlement 
between  an  insurance  broker  (Mitchell)  and  underwriters,  *Pabke,  [  *77i  ] 
J.  said:  '*  Mitchell"  "was  the  agent  of  the  assured  to  receive 
payment  from  the  underwriter  in  cash,  or  that  which  was  equivalent 
to  payment  in  cash.  A  special  authority  may  be  given  by  the 
assured  to  the  broker  to  receive  payment  in  some  other  mode,  and 
sach  authority  may  be  inferred  from  facts,  or  from  some  usage  to 
which  the  assured  has  assented :  and  here  there  is  some  evidence 
of  a  usage  prevailing  between  the  broker  and  the  underwriter ;  but 
the  plaintiflf  was  not  cognizant  of  that  usage,  for  he  states,  in  one 
of  his  letters,  that  this  was  the  first  total  loss  he  ever  had 
experienced.  That  being  so,  the  general  authority  will  not  enable 
the  broker  to  set  off  a  private  debt  of  his  own,  namely,  the  sum 
(1)  35  B.  B.  396  (1  B.  &  Ad.  605,  614). 
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PoLLooK      due  to  the  underwriter  for  premiums,  against  the  debt  of  the  under- 
STABtBs.     writer  to  the  assured."     That  case  was  not  noticed  in  BayUffe  ?. 

Butter  worth  (i),   which   will   be  relied   upon  here   in   support  of 

the  rule. 

(Coleridge,  J. :  In  the  present  case  the  endeavour  is  to  fix  the 
defendant  with  a  collateral  liability  arising  from  the  contract 
between  the  two  brokers.  Then  is  not  the  real  queetion,  what 
authority  the  defendant  originally  gave  to  his  broker  ?  whether,  bj 
the  general  commission  to  purchase,  he  empowered  the  broker  to 
buy  under  the  liabilities  usual  in  the  Leeds  market,  tboagh 
unknown  to  the  principal  himself;  and  whether,  in  fact,  the 
broker  dealt  according  to  the  course  of  the  market.) 

Baines  and  T.  F.  Ellis,  contra : 

The  action  for  money  paid  clearly  lies,  according  to  the  rule  laid 
down,  and  to  the  decision,  in  Bnttain  v.  Lloyd  (2).  The  case  is  like 
[  *772  ]  that  of  a  surety,  who,  if  compellable  to  pay  the  *whole  debt  and 
called  upon  to  do  so,  may  sue  the  principal  for  money  paid,  though 
the  payment  was  not  made  by  his  desire :  1  Selw.  N.  P.  76, 
11th  ed.  (3).  The  plaintiff  was  requested  by  the  defendant  to  make 
a  contract  for  him :  what  contract,  was  a  question  for  the  jury ; 
and  their  finding  establishes  that  the  contract  he  did  make  was 
authorised  by  the  defendant.  By  that  he  bound  himself  personally, 
according  to  the  general  usage  of  brokers,  which  the  Court  will 
notice :  the  mode  of  that  liability  was  defined  by  the  rules  of  the 
Leeds  Association,  to  which  the  broker  belonged :  and,  by  one  of 
these  rules,  if  he  did  not  take  up  the  shares  within  a  certain  time, 
the  vendor,  on  giving  him  notice,  might  sell  them  out  and  charge 
him  with  the  loss  on  such  resale.  When  the  plaintiff  should  have 
taken  up  the  shares,  the  defendant  was  not  prepared  to  supply 
funds  ;  the  vendor.,  therefore,  gave  the  plaintiff  notice  according  to 
the  rules  of  the  Association,  and  resold  the  shares.  The  defendant 
was  bound  by  those  rules,  and  the  proceeding  upon  them  ;  for  it  is 
established  by  Sutton  v.  Tatham  (4)  and  Bayliffe  v.  Butterworth  (1) 
that  a  principal,  employing  a  broker  to  deal  where  a  certain  usage 
prevails,  impliedly  authorises  him  to  deal  according  to  that  usage. 

(WioHTMAN,  J. :    Your  difficulty  is  that  you  did  not  give  the 

(1)  74  R.  B.  702  (1  Ex.  426).  656  (8  T.  R,  308,  310). 

(2)  69  R  R.  816  (14  M.  &  W.  762).  (4)  60  R.  R  312  (10  Ad.  &  El.  27). 

(3)  Citing  Exall  y,  PartHdge,  4  R.  R. 
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defendant  notice  that  the  shares  were  about  to  be  resold,  your      Pollook 
action  being  for  the  difference  of  price  on  resale.)  ,  Stablbb. 

•  The  defendant's  letter  of  September  5th  shows  that  his  default 
coald  not  be  attributable  to  any  want  of  notice.  Upon  that  default, 
the  vendor's  right  to  resell  was  irrevocably  vested  :  and,  therefore, 
afser  the  time  had  expired  *within  which  the  broker's  contract  with  [  *77S  ] 
the  vendor  ought  to  have  been  completed,  nothing  that  the  principal 
could  have  done  would  have  changed  the  legal  position  of  the 
parties.  The  point  now  suggested  from  the  Bench  was  not  taken 
at  the  trial,  where  the  defect,  if  important,  might  have  been 
supplied;  nor  was  it  raised  in  BayUffe  v.  Butterworth  (i).  (Refer- 
ence was  here  made  to  the  Judge's  note  in  the  present  case :  and  it 
<iid  not  appear  that  the  point  was  specifically  made  at  Nisi  Prius.) 
It  was  sufficient,  as  between  the  broker  and  his  principal,  that  the 
broker  had  done,  as  between  him  and  the  vendor,  that  which  usage 
requires  between  brokers,  and  had  duly  advised  his  principal  of 
the  contract;  though  indeed  the  communication  he  made  to  his 
principal  coald  not  vary  his  original  liability  as  a  broker  purchasing 
in  his  own  name.  If  the  jury  had  thought  that  the  defendant  had 
neglected  his  duty  to  his  principal,  they  would  not  have  found  him 
entitled  even  to  commission.  The  present  claim  stands  independent 
of  any  custom :  the  broker,  having  been  authorised  to  contract  m 
his  own  name,  and  to  pay  the  money  on  his  principal's  default,  was 
entitled  to  recover  the  amount  from  him. 

Lord  Denhan,  Ch.  J. : 
We  will  communicate  with  my  brother  Alderson. 

Ctir,  adv.  vulU 

LoKD  Dekman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  assumpsit  for  money  paid  and  *for  com-  [  *ni  ] 
mission.  At  the  trial,  it  appeared  that  the  plaintiff,  a  sharebroker 
kt  Leeds,  bought  for  the  defendant,  by  his  directions,  ten  shares  in 
'he  Haddersfiefd  and  Manchester  Bailway  at  28Z.  a  share,  to  be 
p%id  on  delivery  of  scrip.  The  defendant  not  being  ready  to  pay 
*'hen  the  scrip  was  delivered  to  the  plaintiff,  the  vendors  demanded 
the  money  or  the  scrip  of  the  plaintiff,  who  delivered  the  scrip 
f^k,  which  had  fallen  in  price ;  and,  according  to  the  custom  of 
the  Stock  Exchange  at  Leeds,  the  vendors  sold  the  shares  for  the 
(1)  74  B.  E.  702  (1  Ex.  426). 
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Pollock  then  market  price,  and  called  upon  the  plaintiff  to  pay  the  differ- 
Stablbs.  ence,  which  he  did  according  to  the  usage.  The  present  action  was 
brought  to  recover  the  money  so  paid,  amounting  to  85Z.,  and  also 
commission  upon  the  original  purchase.  The  jury  found  a  verdict 
for  the  plaintiff  for  22.  10«.  in  respect  of  the  commission;  but, 
under  the  direction  of  the  learned  Judge,  who  was  disposed  to 
think  that  an  action  for  money  paid  was  not  maintainable,  found  a 
verdict  for  the  defendant  upon  the  count  for  money  paid  (i),  with 
liberty  for  the  plaintiff  to  move  to  enter  a  verdict  upon  that  count 
with  85/.  damages,  in  case  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover  the  amount  paid  by  him  for  loss 
upon  the  transaction,  and  that  it  was  recoverable  under  the  count 
for  money  paid. 

The  case  of  Bayliffe  v.  Butterworth  (2),  reported  in  1  Exch.  Rep., 
is  not,  we  think,  distinguishable  in  principle  from  the  present.  It 
was  there  held  by  the  Court  of  Exchequer  that,  under  circumstance 
very  similar  to  those  in  the  present  case,  an  action  for  money  paid 
[  *775  ]  *wa3  maintainable  by  a  sharebroker  against  his  principal,  where 
the  former  was,  by  the  custom  of  the  share  market  in  which  he 
dealt,  obliged  to  make  good  deficiencies  occasioned  by  the  default 
of  his  principal ;  and  that  the  latter  must  be  considered  as  dealing 
with  his  broker  according  to  the  usage  of  the  market  in  which  he 
deals  ;  and  that  a  contract  according  to  such  usage  was  equivalent 
to  a  request  to  the  broker  to  pay  the  deficiency  if  the  principal 
failed  to  do  so  himself.  This  decision  ia  in  accordance,  as  far  as 
the  circumstances  are  parallel,  with  the  case  of  Sutton  v.  Tatham  (3). 
We  are  therefore  of  opinion  that  the  rule  should  be  made  absolute 
to  enter  a  verdict  for  the  plaintiff,  on  the  count  for  money  paid, 
for  852. 

Rtde  absolute  (4). 

(1)  See  ante,  pp.  420,  421.  (4)  See  M'Ewm  v.  WoodM,  75  R,  B. 

(2)  74  E.  E.  702  (I  Ex.  425).  274  (11  a  B.  13). 

(3)  50  E.  E.  812  (10  Ad.  &  ^  27). 
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BEG.    V.    The    LONDON    and    SOUTH-WESTERN  i848. 

/an.  n 
July  li 

[776] 


RAILWAY   COMPANY.  jlTy'ii 


(12  a  B.  775—785 ;  S.  C.  17  L.  J.  d.  B.  326 ;  12  Jur.  973  '/5  Rail.  Cas.  669.) 

Tinder  the  Lands  Clauses  Consolidation  Act,  8  &  9  Yict  c.  18,  if  the 
promoters  of  an  undertaking  demand  a  compulsory  sale  of  premises  by 
authority  of  the  statute,  the  owner,  by  sect.  92,  may  refuse  to  sell  less 
than  the  whole :  but,  if  they  have  given  notice  of  requiring  a  part,  the 
owner  cannot,  by  reason  of  such  notice,  require  that  the  whole  be  taken ; 
and  the  promoters,  on  his  refusal  to  sell  part,  may  abandon  the  purchase. 

MAyDAJurs  to  the  above-named  Company.  **  Whereas,  since  the 
passing  and  coming  into  operation  of  the  London  and  South- 
western Railway  Metropolitan  Extensions  Act  (i),  1845,  we  have 
been  given  to  understand  "  &c.  **  that  John  Henry  Coward  *and  [  '776  ] 
Ellis  Cancellor,  starch  manufacturers,  have  been  for  several  years 
past,  and  were  at  the  date  and  at  the  time  of  the  giving  of  the 
Dotice  next  hereinafter  mentioned,  sent  and  given  by  you''  &c., 
*"  and  now  are,  the  lessees  of  a  certain  manufactory  and  premises 
situate  in  or  near  to  "  &c.  "  in  the  county  of  Surrey,  commonly 
known  by  the  name  and  style  of  the  Lambeth  Starch  Manufactory, 
under  a  certain  lease  bearing  date "  &c.,  **  and  that  the  said 
J.  H.  C.  and  E.  C.  had,  together  with  one  Thomas  Bailey  lUidge, 
Lr  some  years  past  and  at  the  date  and  the  giving  of  the  notice 
aforesaid,  carried  on,  and  still  do  occupy,  the  said  manufactory,  and 
earry  on  in  the  same  the  trade  of  starch  manufacture  as  copartners 
tiierein,  and  have  a  joint  interest  therein  and  in  the  said  manu- 
factory and  premises:  And  whereas  we  have  also  been  given  to 
understand**  &c,  ''that  you,  the  said  Company,  being  the  pro- 
moters, according  to  the  Lands  Clauses  Consolidation  Act,  1845  (2)^ 
oi  the  undertaking  mentioned  in  the  said  first  mentioned  Act  of 
Parliament,  required  to  purchase  and  take  the  lands  and  premises 
hereinafter  mentioned,  and  which  you  are  authorized  to  purchase 
and  take  by  the  statute  in  that  case  "  &c. ;  ''  and  that  you,  upon  *' 
te.  (14lh  May,  1846),  **  gave  notice  thereof  to  the  said  J.  H.  C.  and 
£.  C,  and  all  other  persons  whom  it  might  concern ;  and  that  you 
bj  sach  notice  did  demand  from  them  the  particulars  of  their 
«frUte  and  interest  in  such  lands  and  premises,  and  of  the  claims 
made  by  them  in  respect  thereof ;  and  which  notice  also  stated  the 
pdrtiealarB  of  the  said  lands  and  premises,  and  had  annexed  thereto 
A  plan  of  the  said  lands  and  premises  ;  and  that  you,  the  *said  [  *777  ] 
lompany,  were  willing  to  treat  for  the  purchase  of  the  said  lands 

(i;  8  4  9  Vict,  c  clxv.,  local  and         (2)  8  &  9  Vict.  c.  18. 
penooal,  public. 
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Reg.  and  premises,  and  as  to  the  compensation  to  be  made  to  the  said 
London  and  parties,  to  whom  such  notice  was  so  given  as  aforesaid,  for  the 
South-  damage  that  might  be  sustained  by  them  by  reason  of  the  execu- 
Railwat  tion  of  the  said  works  mentioned  in  the  said  first  mentioned 
statute  :  And  whereas  we  are  also  given  to  understand  "  See,  "  that 
the  said  lands  and  premises  mentioned  in  the  said  notice,  and 
which  y&u  required  by  such  notice  to  purchase  and  take,  were  a 
part  only  of  the  said  manufactory  and  premises  known  by  the  name 
and  style  of  the  Lambeth  Starch  Manufactory ;  and  that  the  said 
J.  H.  C.  and  E.  C.  and  T.  B.  I.  were  willing  and  able  and  ready  to 
sell  and  convey  to  you  their  estate  and  interest  in  the  whole  of  the 
same  manufactory  and  premises  known  by  the  name"  &c. ; 
"whereof  you,  within  twenty-one  days  after  the  service  of  the 
said  notice,  to  wit  on  "  &c.  (4th  June,  1846),  **  had  notice  that  they 
then  required  you  to  purchase  and  take  their  said  estate  and 
interest  in  the  whole  of  the  said  manufactory  and  premises  known 
by  the  name  "  &c.,  "  as  you  were  by  law  then  bound  to  do :  And 
you  and  the  said  J.  H.  C.  and  E.  G.  and  T.  B.  I.  did  not  then,  and 
have  not,  although  more  than  a  reasonable  and  proper  time  for  this 
purpose  has  long  since  elapsed,  as  yet  agreed  as  to  the  amount  of 
purchase  money,  compensation  and  damage  to  which  they  are  by 
law  entitled  by  force  of  the  statute  "  &c. ;  *^  and  by  reason  of  the 
premises  the  same  has  always  been  and  still  is  in  dispute : "  The 
writ  then  stated  that  the  purchase  money,  compensation  and 
damage  claimed  exceeded  50L,  and  amounted  to  8,000/.  purchase 
money,  and  35,000Z.  damage  by  the  execution  of  the  works ;  that 
[  ♦778  ]  J.  H.  C,  *E.  C,  and  T.  B.  I.  had  thereupon  required  the  Company 
to  issue  their  warrant  according  to  the  statute,  to  summon  a  special 
jury  to  try  the  said  question  of  disputed  compensation,  and  that 
the  Company  had  neglected  and  refused  for  an  unreasonable  time 
so  to  do :  And  it  commanded  the  Company  to  issue  their  warrant 
to  the  sheriff  to  nominate  and  summon  such  jury  in  manner 
directed  by  the  Lands  Clauses  Act  for  the  purpose  of  assessing  the 
purchase  money,  compensation  and  damage  to  which  the  prose* 
cutors  were  entitled  under  the  statute  ''in  respect  of  their  said  estate 
and  interest,  as  well  in  the  said  lands  and  premises  mentioned 
in  the  said  notice  as  in  the  remaining  part  of  the  said  manufactory 
and  premises  known  by  the  name  and  style  of  the  Lambeth  Starch 
Manufactory  :  "  or  that  they  should  show  cause  &c. 

The  defendants  made  a  return,  alleging,  among  other  things, 
that  the  premises  which  they  had  been  required  to  take  coneisted 
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of  a  dwelling  house  with  offices,  a  counting-house,  cart  sheds,  &c.,         Rbg. 
^rdens,  a  greenhouse,  premises  which   had   been  piggeries,  &c.,  London  and 
together  with  a  building  of  one  story  used  in  the  manufacture  of     ^o^th. 
starch,  with  a  mill  or  engine  house  and  drying  room  and  ware-     Railway 
houses  attached  thereto ;  and  statements,  not  now  material,  were 
added »  to  show  that  some  of  the  enumerated  premises  were  not 
Taluable  and  were  not  in  fact  part  of  the  starch  manufactory.     The 
return  further  stated  that  the  Company  gave  notice  of  purchasing 
and  taking  the  messuages,  lands  and  hereditaments  described  in  a 
schedule  to  the  notice  as  ''so  much  of  the   ground,  stabling, 
coach  house,  factory  and  sheds  as  are  coloured  red  on  the  plan 
hereunto  annexed : "   but  that  the  prosecutors,  by  their  notice  of 
claim  transmitted  *in  answer,  proposed  to  sell  not  only  the  premises       [  *779  ] 
coloured  red,  but  all  their  premises  as  shown  in  the  plan,  to  which 
Shey  referred  in  detail ;   describing  the  premises   as  "  leasehold 
onder  Thomas  Lett,"  &c.  *'  for  the  term  of  fourteen  years  from  the 
24th  day  of  June,  1833 :  '*  and  they  claimed  the  amount  of  purchase 
money  and   compensation   stated  in  the   writ:    Whereupon   the 
Company  **  did  wholly  abandon  and  give  up  all  intention  of  pur- 
chasing the  estate  "  &c.  of  the  prosecutors  in  the  premises ;  and 
they  had  ever  since  been  in  the  peaceable  and  undisturbed  posses- 
sion of  the  whole,  and  would  remain  undisturbed  by  the  Company 
intil  the  expiration  of  their  interest. 

The  prosecutors  pleaded  to  the  return,  taking  issue,  to  the 
country,  on  a  part  not  above  set  forth  (i),  and  demurring  specially 
u*  the  residue.  The  defendants  joined  in  demurrer,  and  demurred 
specially  to  that  part  of  the  plea  which  concluded  to  the  country. 
The  judgment  of  the  Court  makes  any  further  statement  of  the 
Tk:«ding8  unnecessary. 

The  case  was  argued  last  Hilary  Term  (2). 

Martin^  for  the  Crown  : 

The  question  as  to  the  niandamiis  itself  turns  on  stat.  8  &  9  Vict. 
c.  18,  88.  18  and  92.  The  defendants  allege  that  the  writ  is  unwar- 
raoted,  because  they,  having  claimed  part  only  of  the  premises,  are 
nf»i  bound  to  take  the  whole.  The  clauses  providing  for  the 
r  arcfaaae  of  lands  otherwise  than  by  agreement  must  be  interpreted 
favourably  to  private  persons,  and  strictly  as  against  the  Company, 
"aho  are  exercising  a  general  power  for  their  own  pecuniary 
Vtnefii.     The  Company,  when  they  gave  their  notice,  made  an       •■        ^ 

.1;.  See  p.  433^  po^.  Denmaii,  Ch.  J.,  Patteeon,  Coleridge 

<'i,    Jmnumry    19th.      Before    Lord      and  Wightman,  JJ. 
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Reo.  option  which  was  conclusive  upon  themselves :  Rex  v.  The  Hunger- 
LoNDOK  AKD  fa^'d  Market  Company  (i) ;  they  must  take  all  that  they  have  given 
WB^rar  ^^tice  of  taking:  Stone  v.  The  Commei'cial  Railway  Company (2); 
Railway  and  they  must,  in  that  respect,  abide  by  such  terms  as  the  Act 
annexes  to  the  notice  they  have  given.  Lord  Cottbnuav,  L.  C. 
says,  in  Salmon  v.  RandcM  (3) :  **  The  parties,  I  conceive,  are  pat 
into  the  situation  of  vendor  and  purchaser  by  the  notice  ;  and  like 
every  other  vendor  and  purchaser,  they  must  of  course  complete 
their  purchase,  according  to  the  provisions,  not  of  the  contract,  but 
of  those  arrangements  which  the  Act  of  Parliament  has  substituted 
in  lieu  of  the  contract,  in  a  case  where  no  contract  can  take  place/* 
Sect.  85  enables  the  promoters  of  undertakings  to  take  the  land 
required  without  waiting  for  an  agreement,  award  or  verdict :  and 
there  are  other  clauses  bearing  very  rigorously  on  land  owners. 
Promoters  also  ought  to  be  bound  with  great  strictness.  By  their 
notice,  independently  of  any  further  proceedings,  they,  as  Lord 
GoTTENHAM  poiuts  out  in  the  case  last  cited  (4),  at  once  acquire  an 
interest  in  the  premises  under  the  Act  of  Parliament,  as  purchasers ; 
and  the  terms  (as  to  what  shall  be  taken)  are  fixed  by  sect.  92, 
which  enacts  that  no  person  shall  be  required  to  sell  or  convey  a 
part  only,  if  willing  and  able  to  sell  and  convey  the  whole.  The 
operation  of  a  notice  being  final,  it  must  be  taken  that  the  pro- 
moters, when  they  served  it,  had  ascertained  whether  the  subject- 
matter  of  notice  was  part  or  the  whole,  and  how  far  it  would  be 
convenient  to  take  the  whole.  At  any  rate,  there  should  be  a 
[  'TSi  ]  peremptory  mandfimus  to  have  compensation  ^assessed  for  part^ 
(The  arguments  on  other  points  are  omitted,  the  judgment  not 
having  turned  upon  them.) 

Hillf  contra: 

The  object  of  the  clauses  relating  to  purchase  otherwise  than  bv 
agreement  was  to  put  parties,  forced  to  sell,  in  the  same  situation 
as  those  who  sold  by  contract  before  the  compulsory  power  accrued. 
If  the  Company  here  had  given  no  notice,  and  had  entered  into  a 
contract  for  purchasing  only  a  part,  they  clearly  would  not  hare 
been  obliged  to  purchase  the  whole ;  the  vendors  would  not  hare 
been  bound  to  sell  the  whole ;  the  rights  and  claims  would  bare 
been  reciprocal.     And  this  state  of  things  is  not  altered  by  the 

(1)  38  R.  R.  253  (4  B.  &  Ad.  327).  449). 

(2)  48  B.  B.  32  (4  My.  &  Cr.  122).  (4)  i&lLB.  313  (3  My.  4  Cr.  410). 
<3)  45  B.  B.  306  (3  My.  &  Cr.  439, 
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statute.    What  the  promoters  give  notice  of  taking,  they  are  bound         Rbo. 

to  take,  and  the  land  owner  to  give :  the  Act  does  not  oblige  them  to  London  and 

take  more  than  it  obliges  him  to  give :  the  parties  are  bound  alike,      ^^^^^^ 

as  in  the  case  of  contract.      Sect.  92  merely  exempts  the  owner     Railway 

Company 
from  the  necessity  of  selling,  if  the  promoters  will  not  accept  all : 

and,  where  they  have  no  power  to  compel,  no  compulsion  is  placed 
upon  them.  In  none  of  the  decided  cases  have  Companies  been 
held  bound  to  purchase  that  of  which  they  could  not  enforce  the 
sale.  The  interest  for  which  the  owner  is  to'  claim  must  be  exactly 
that  for  which  the  notice  binds :  this  principle  is  recognised  by 
Lord  GoTTBNHAM,  L.  C.  in  Stone  v.  The  Commercial  Railway 
Campania  (i) :  and,  if  the  land  owners  will  not  give  effect  to  the 
notiee,  they  remain  in  the  same  situation  as  if  none  had  been 
fd^en:  Reg.  v.  The  London  and  Southampton  Railway  Com- 
pony  (8).  The  case  of  Reg.  v.  The  L<mditn  and  Greenwich  Rail- 
€mf  Company  (3)  *bears  some  resemblance  to  the  present,  and  is  in  [  *782  ] 
faroor  of  the  defendants  (4).  No  argument  can  be  founded  on  sect.  85, 
which  only  enables  the  promoters  to  take  possession  on  lodging 
a  fair  amount  for  value  of  compensation  if  the  lands  are  taken 
before  there  can  be  an  agreement,  verdict  or  award.  The  principle 
relied  upon  as  governing  the  construction  of  statutes  obtained  by  par- 
ticular Companies  will  not  apply  to  the  Lands  Clauses  Consolidation 
Act,  which  is  public  and  general.  The  Court  cannot  now  grant  a 
peremptory  mandamus  as  to  part  of  these  premises ;  and  it  does  not 
appear  by  the  writ  that  the  Company  gave  notice  of  taking  (as  is 
said  in  sect.  92)  '*  a  part"  "of  any  house  or  other  building  or  manu- 
^tory ; "  or  that  the  prosecutors  ever  required  them,  or  that  the 
Company  ever  refused,  to  take  a  part  of  the  premises  in  question. 

Martin,  in  reply : 

Reg.  V.   The  London  and  Oreenwich  Railway  Company  (6)  was 
deeided  oq  grounds  which  do  not  exist  here. 

( WioHTMAK,  J. :  The  argument  here  is  that,  if  you  dissent  from  what 
the  Company  propose,  and  offer  something  else,  they  are  not  bound.) 

The  effect  of  sect.  92  does  not  depend  upon  consent  or  dissent. 

;i)  48  B.  B.  32  (4  My.  &  Cr.  122,  (4)  Walker  y.  The  London  and  Blacks 

Iti,  1J6)-  wall  Railway  Company,  61  E.  B.  388 

U)  50  B.  B.  306  (10  Ad.  &  £L  3).  (3  a  B.  744),  was  also  mentioned,  but 

;3;  61    B.   B.   186  (3  Q.   B.   166).  admitted  to  have  no  material  bearing 

SM  wlqired   to   the    judgment   of  on  this  case. 

pATneov,  J.  (5)  61  B.  B.  186  (3  Q.  B.  166). 
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Company. 

[  •783  ] 


Rbo.  (Pattebon,  J. :   Mr.  Hill  says  that  there  is  no  contract  till  yoa 

London  and  assent  to  give  either  part  or  the  whole.) 

SOUTH- 

kailway  It  is  not  a  case  of  contract,  bat  of  purchase  ''  otherwise  than  by 
agreement"  (i).  By  the  giving  of  notice,  the  *Company  acquired 
an  absolute  power  to  take,  and  were  bound  to  take  as  sect.  92 
prescribes:  a  part  had  become  their's;  and  they  could  not  decline 
accepting  the  whole. 

Cur.  adv.  ttdt. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Goubt  : 

This  was  a  mandamus  to  issue  a  precept  for  summoning  a  jarj 
to  assess  compensation  for  a  starch  manufactory  and  premises,  and 
for  damage  thereto  done;  of  which  premises  the  defendants  bad 
given  notice,  on  the  14th  May,  1846,  of  their  demanding  to  purchase 
a  part ;  but  the  prosecutors  gave  the  defendants  notice  that  they 
required  them  to  purchase  the  whole. 

The  return  was :  That  the  undertaking  is  highly  beneficial  to  the 
public,  and  will  cost  half  a  million  of  pounds  to  the  defendants. 
This  is  perfectly  immaterial.  That  the  prosecutors  hold  under  a 
lease  which  will  expire  June  24th,  1847  :  That  the  prosecutors,  at 
the  time  of  notice,  had  no  greater  estate  than  as  tenants  from  year 
to  year :  That  the  premises  comprise,  not  only  a  place  of  business* 
but  two  gardens,  said  to  be  unused,  and  a  greenhouse  and  two 
piggeries  extremely  dilapidated  and  not  necessary  for  carrying  on 
the  manufacture ;  which  also  appears  irrelevant  to  the  question. 
That  the  defendants'  notice  of  14th  May,  1846,  gave  notice  of 
purchasing  the  property  under  the  following  description :  '*  So 
much  of  the  ground,  stabling,  coach  house,  factory  and  sheds  as 
are  coloured  red  in  the  plan  hereunto  annexed :  "  but  that  the 
prosecutors  preferred  their  claim,  not  only  for  that  part,  but  for  the 
whole  within  the  boundary  line  in  the  plan,  and  required  8,000/.  for 
[  *784  ]  the  purchase  money,  and  35,0002.  for  the  damage,  ^otherwise  that 
a  jury  should  be  summoned:  none  of  which  particulars,  beyond 
the  defendants'  wish  to  purchase  a  part,  and  the  prosecutors'  that 
they  should  purchase  all,  appear  important. 

That,  thereupon,  the  defendants  abandoned  their  intention  of 
purchasing  (not  saying  how  or  when,  or  that  they  gave  the 
prosecutors  notice  of  abandonment) ;  and  the  prosecutors  remain 

(1)  Stat.  8  &  9  Yict.  c.  18 :  heading  of  the  series  of  clauses  beginning  with 
sect.  16. 
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in  peaceable  possession  for  the  remainder  of  their  term  ;  therefore         Rbo. 
they  cannot  and  ought  not  to  issue  warrant  &c.  Lokdon  ani> 

To  that  part  of  the  return  in  which  the  defendants  aver  that  the  WB^i»N 
prosecutors  had  no  greater  interest  than  as  tenants  from  year  to  Railway 
year,  the  defendants  plead,  denying  it  in  the  same  terms,  and  put 
themselves  upon  the  country;  and  to  the  residue  of  the  return 
ih«y  demur  for  several  causes.  1.  That  the  description  given  by 
the  prosecutors  of  the  premises  is  an  argumentative  traverse  of 
their  being  all  one  whole  manufactory.  2.  For  some  of  the 
objections  above  mentioned  to  their  allegation  of  abandonment. 
The  prosecutors  join  in  demurrer,  and  in  their  turn  demur  to  the 
plea  as  raising  an  immaterial  issue. 

In  addition  to  all  these  points,  the  writ  was  objected  to  as  bad, 
because  it  claims  assessment  for  the  value  of  the  entire  premises, 
when  the  Company  has  required  a  part  only. 

The  claim  is  founded  on  the  Lands  Glauses  Consolidation  Act. 
But,  on  examination  of  the  sections  which  were  supposed  to  give 
this  right,  namely  the  18th  and  92nd,  there  is  not  the  smallest 
pretence  for  an  argument  to  that  effect.  Section  18  gives  directions 
d^  to  the  notice  to  be  given  by  the. Company  requiring  lands,  and 
provides  that  "  every  such  notice  shall  state  the  particulars  of  the 
lands  so  required,  and  that  the  ^promoters  of  the  undertaking  are  [  *785  ] 
villing  to  treat  for  the  purchase  thereof,  and  as  to  the  compensation 
to  be  made  to  all  parties  for  the  damage  that  may  be  sustained  by 
them  by  reason  of  the  execution  of  the  works."  This  has  been 
<i7Qe.  as  appears  by  the  writ  itself:  and,  assuming  for  the  sake  of 
the  argument  that  the  prosecutors'  premises  are  one  entire 
njuiufactory,  the  notice  requires  only  a  part. 

The  other  section,  92,  enacts  ''that  no  party  shall  at  any  time  be 
repaired  to  sell  or  convey  to  the  promoters  of  the  undertaking  a 
\%x\  only  of  any  house  or  other  building  or  manufactory,  if  such 
[urty  \y^  willing  and  able  to  sell  and  convey  the  whole  thereof." 
Tne  writ  states  that  the  prosecutors  were  willing  and  able  to  sell 
br-d  convey  the  whole,  and  gave  notice  and  required  the  Company 
tv  take  the  whole.  Now  the  92nd  section,  though  it  protects  the 
('Vners  from  being  obliged  to  sell  a  part,  does  not  contain  any 
^«>rds  making  it  obligatory  on  the  Company,  who  only  want  a  part, 
tv  take  the  whole,  as  some  other  Acts  of  Parliament  do :  and 
therefore  the  writ,  which  is  founded  entirely  on  such  a  supposed 

i:;^tion  on  the  part  of    the  Company,  manifestly  cannot  be 

^tiined. 
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Rbg.  This  simple  point  decides  the  case  for  the  defendants,  and  shows 

London  and  that  the  writ  must  be  quashed.  We  have  to  lament  the  waste  of 
Wmt^n  ^^^^  ^^^^  ^*®  ensued  from  the  obscurity  thrown  about  the  case  by 
Bailwat     the  superfluous  matter  foisted  into  the  record. 

OOMPANT 

The  learned  counsel  for  the  prosecution  contended,  as  a  last 
resource,  that  the  mandamus  might  go  for  a  part,  though  it  claims 
the  whole.  This  is  impossible,  for  that  reason ;  and  also  becaase 
no  claim  has  ever  been  made  in  respect  of  a  part. 

Judgment  for  defendants. 


[871] 


i»*8-  LOCK  V.   A8HT0N. 

(12  Q.  B.  871—877  ;  a  C.  18  L.  J.  Q.  B.  76;  13  Jur.  167.) 


Trespass  for  an  assault  and  false  imprisonment.  Defendant  bad  given 
plaintiff  into  custody  and  had  him  taken  to  a  police  office  on  a  charge  of 
felony.  The  magistrate  heard  the  charge  and  remanded  the  prisoner.  On 
a  subsequent  examination  he  was  discharged,  it  being  then  disooTered  that 
the  charge  had  been  made  under  a  mistake.  The  declaration  charged  the 
carrying  the  plaintiff  in  custody  before  a  magistrate,  and  the  remand,  u 
distinct  acts  of  trespass ;  and  the  jury  gave  damages  for  both : 

Held,  that  damages  could  not  be  given  for  the  remand,  which  was  the 
judicial  act  of  the  magistrate,  and  therefore  not  the  subject  of  an  action  of 
trespass  against  the  defendant.    New  trial  granted. 

Tbebpasb.  The  declaration  charged  that  defendant  with  force 
and  arms  assaulted  plaintiff,  and  compelled  him  to  go  in  castody  to 
a  police  station,  and  imprisoned  him  there  for  a  long  time  &c.,  at 
the  expiration  of  which  time  defendant  compelled  plaintiff  to  go  in 
custody  to  a  police  court,  and  there  kept  him  imprisoned  for  a  long 
time  &c.,  at  the  expiration  of  which  defendant  forced  plaintiff  to  go 
as  a  prisoner  from  the  police  court  to  a  prison,  and  there  imprisoned 
him  for  a  long  time  &c.,  at  the  expiration  of  which  defendant 
again  &c. ;  the  count  then  alleged  in  like  manner  a  second  takini; 
of  plaintiff  as  a  prisoner  to  the  police  court,  detention  there, 
reconveyance  in  custody  to  the  prison,  and  further  imprisonment 
there ;  and  a  third  taking  to  the  police  court  and  detention  there ; 
under  a  false  pretence  that  he  had  been  guilty  of  felony.  Plea: 
Not  guilty. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  sittings  in 
Middlesex  after  last  Hilary  Term,  it  appeared  that  the  plaintiff, 
being  servant  to  the  defendant,  who  was  a  corn  dealer,  was  sent  by 
him  with  a  cart  to  the  premises  of  Messrs.  Bosling  and  Watson,  also 
corn  dealers,  for  twenty  sacks  of  oats.  The  whole  quantity  was  not 
delivered ;  and  the  plaintiff  signed  a  receipt  note  for  eighteen.    Oil 
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his  return  to  the  defendant's  it  was  found  that  only  seventeen  sacks  Look 
were  in  the  cart.  Messrs.  Bosling  and  Watson,  on  enquiry  by  the  ashton. 
defendant^  insisted  that  they  had  delivered  eighteen  sacks.  The 
pkintiff,  being  further  questioned,  *made  unsatisfactory  answers :  [  *872  ] 
and  the  defendant  then  gave  him  into  custody,  and  had  him 
conveyed  to  a  station  house,  and  from  thence  to  a  police  office.  The 
magistrate,  after  hearing  witnesses,  remanded  the  plaintiff  for 
farther  examination.  He  was  again  brought  up  for  examination, 
and  a  second  time  remanded.  Before  the  third  hearing,  Messrs. 
Boeling  and  Watson  discovered  that  the  missing  sack  had  remained 
on  their  premises  undelivered:  they  communicated  this  to  the 
defendant ;  and  he  stated  it  to  the  magistrate  on  the  third  examina- 
tion :  and  the  plaintiff  was  thereupon  discharged.  There  was  no 
evidence  to  show  that  the  defendant  had  induced  the  magistrate  to 
remand  the  plaintiff  on  the  first  or  second  examination,  or  that  he 
bad  unduly  delayed  making  the  statement  on  which  the  plaintiff  was 
liberated.  It  was  urged,  on  the  defendant's  behalf,  that  in  this 
action  he  could  be  liable  only  for  the  first  imprisonment  and  taking 
before  the  magistrate,  not  for  the  remand  or  any  subsequent 
detention,  these  being  the  acts  of  the  justice.  Lord  Denman,  Gh.  J. 
asked  if  there  was  any  authority  for  this  position ;  and,  none  being 
cited,  he  left  the  case  to  the  jury  on  the  whole  matter  of  complaint : 
and  they  found  for  the  plaintiff,  damages  102. 

Whitehurgt,  in  last  Easter  Term,  moved  for  a  new  trial  on  the 
ground  of  misdirection,  and  cited  Holtum  v.  Lotun  (i). 

Chamock  now  showed  cause  (2)  : 
In  Holtum  v.  Lotun  (i)  the  plaintiff  had  given  the  defendant  in 
*eharge  to  a  policeman  for  felony,  and  caused  him  to  be  taken  before  [  «878  ] 
a  magisirate,  who  remanded  him  :  and  Parkb,  B.  certainly  expressed 
aa  opinion^  that  the  defendant  was  not  liable  for  the  imprisonment 
flBbeeqaent  to  the  remand,  that  being  the  act  of  the  magistrate :  but 
he  ordered  the  damages  before  and  after  the  remand  to  be  found 
sqMtfmtely ;  the  jury  gave  20Z.  for  the  imprisonment  before  remand ; 
and  with  this  the  plaintiff  was  satisfied.  But  the  principle  which 
dioold  govern  cases  like  the  present  is  that  laid  down  in  the  judg- 
ui&ntM  of  Nabbs,  J.  and  the  majority  of  the  Court  of  Common  Pleas 
b  Scott  V.  Shepherd  (3).     The  defendant  is  liable  for  the  immediate 

l,  eCAT.  &P.  726.  (3)  3   Wils.   403;    S.  C,  2  W.  Bl. 

■1    Before  Lord  Denman,  Ch.  J.,      892. 
i    Lendge,  Wightman  and  Erie,  JJ. 
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Lock  result  of  an  act  on  bis  part  which  was  clearly  wrongful.  He  should 
AsHTON.  have  made  proper  enquiry  at  first ;  and  the  events  shoewd  that  he 
had  been  guilty  of  rashness  in  setting  the  magistrate  in  motion.  If 
he  is  not  responsible  for  the  ulterior  proceedings,  an  injury  is 
inflicted  for  which  there  is  no  remedy.  The  same  argument  which 
exempts  him  from  liability  as  to  the  remand  would  exempt  him  as 
to  all  that  happened  after  the  plaintiff  was  delivered  to  a  policeman; 
for  it  might  be  said  that  the  confining  him  and  carrying  him  before 
a  magistrate  were  the  acts  of  those  who  then  had  him  in  custody. 
Suppose  an  application  were  made  to  arrest  under  stat.  1  &  2  Vict. 
c.  110,  s.  8  (1),  and  a  Judge  granted  an  order  on  affidavit,  and  the 
defendant  were  held  to  bail,  but  it  afterwards  proved  that  the  arreat 
was  in  reality  groundless,  and  the  capias  and  bail  bond  were  there- 
upon set  aside  and  the  party  discharged :  would  the  party  procuring 
[  *874  ]  the  arrest  be  exempt  from  an  action  of  trespass,  ^because  the  order 
was  an  act  of  the  Judge  ? 

(GoLEKiDGE,  J. :  Is  there  any  authority  for  saying  that  the  action 
would  lie,  if  the  affidavit  was  not  falsely  made  ? 

Lord  Denman,  Gh.  J. :  The  imprisonments  under  remand  in  this 
case  are  not  laid  as  special  damage,  but  as  distinct  acts  of  the 
defendant. 

Coleridge,  J. :  You  have  to  show  that  each  remand  and  each 
imprisonment  is  the  detendant's  act.) 

The  subsequent  acts  may  so  bear  upon  the  first  that  the  Court  will 
not  think  they  ought  to  be  divided :  Edgell  v.  Francis  (2). 

Whitehui'st,  contra  : 

It  is  true  that  the  defendant  may  be  liable  for  all  that  happened 
till  the  parties  appeared  before  the  magistrate.  Aft«r  that,  the 
justice  acted  in  the  discharge  of  his  official  duty ;  and  the  acts  done 
were  his.  He  was  bound  to  detain  the  plaintiff,  even  if  the  defen- 
dant had  pressed  for  his  release.  A  mistake  was  discovered ;  but 
before  that  time  the  case  was  out  of  the  defendant's  controul.  The 
argument  for  the  plaintiff  would  make  a  prosecutor  in  such  a  ease 
answerable  for  the  detention  even  to  the  time  of  trial.  The  remands, 
then,  not  being  his  acts,  could  not  be  the  subject  of  an  action  of 
trespass :  case   might   have   lain ;  but   then  malice  and  want  of 

(1)  Repealed  by  32  &  33  Vict.  c.  83,  (2)  1  Man.  &  G.  222. 

B.  20.— A.  C. 
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probable  cause  mnsti  have  been  alleged  and  shown.      This  appears        Look 

bj  the  well  known  series  of  cases  in  which  persons  having  wrong-      ashton. 

fully,  as  was  alleged,  put  a  Court  in  motion,  have  been  sued  in  case 

or  trespass,  and  trespass  has  been  held  not  to  lie.      In  Water er  v. 

Freeman  (1)  Hobabt,  Gh.  J.  says :  "  If  a  man  bring  an  action  upon 

a  false  surmise  in  a  *proper  Court,  he  cannot  bring  an  action       [  '875  ] 

against  him  and  charge  him  with  it  as  a  fault  directly,  and  ex  dia- 

mdro,  as  if  the  suit  itself  were  a  wrongful  act,  for  executio  juHs  non 

habft  injurMtn  :  "  but,  "  If  a  man  sue  me  in  a  proper  Court,  yet  if 

his  soit  be  utterly  without  ground  of  truth,  and  that  certainly  known 

to  himself,  I  may  have  an  action  of  the  case  against  him  for  the 

tmdae  vexation  and  damage,"  **  though  the  suit  itself  be  legal,  and 

I  cannot  complain  of  it,  as  it  is  a  suit,  as  in  the  case  before."     The 

distinction  is  illustrated  by  Rafael  v.  Verelst  (2),  and  is  discussed  by 

this  Court  in  EUee  v.  Smith  (3). 

(CoLBBiDOB,  J. :  Suppose  the  defendant  takes  the  plaintiff  to  a 
police  office  on  a  day  when  he  knows  that,  as  a  matter  of  course, 
there  will  be  a  remand.) 

That   would  be  evidence  of  malice  in  an  action  for  malicious 
prosecution. 

(Erlb,  J. :  If  the  arresting  were  a  trespass,  and  the  remand  were 
ground  only  for  an  action  on  the  case,  the  same  course  of  pro- 
secution would  be  trespass  on  Saturday  and  case  on  Monday.) 

It  would. 

(CoLEBiix^B,  J. :  Is  not  the  remand  a  matter  by  which  to  measure 
the  damages  ?) 

It  vas  so  treated,  but  mistakenly  (4).  The  defendant  was  not  liable, 
ag  to  the  remand,  in  trespass,  or  in  any  form,  if  he  arrested  bond 
,Hde  in  the  first  instance. 

(Erlb,  J. :  A  turning  point  here  may  be,  whether  or  not  the 
remand  was  at  defendant's  instance. 

(1)  Hob.  205,  266  (5ih  ed.).     See  (3)  24  B.  B.  639  (2  Chit  B«p.  304; 

IM  Mtdina  t.  Gr<n€,  74  E.  E.  243  (10  S.  C.  1  Dowl.  &  Ey.  97). 

<i.  B.  172),  in  Ex.  Ch.,  affirming  the  (4)  It  was  noticed  in  the  argument 

judgment  of  Q.  B.  in  De  Medina  v.  that  one  remand  was  made  when  the 

'^tvre,  74  E.  E.  231  (10  Q.  B.  152);  defendant  was  not  present ;  B.nd  White- 

MfHfrt  T.  OuardneTy  73  E.  E.  648  (16  hurst  contended  that  this  alone  would 

M.  k  W.  595.  vitiate  the  verdict,   damages  having 

i2)  2  W.  BL  983,  1055.  been  given  for  every  remand. 
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Look  Lobd  Denman,  Gb.  J. :  Much  may  depend  on  that.) 

Abhtom. 

In  Aitken  v.  Bedwell{i),  an  action  of  trespass,  where  the  captain 

[  *S76  ]  of  an  English  ship  *in  a  Bussian  port  caused  one  of  his  crew  to  be 
imprisoned  and  flogged  by  Bussian  officers  on  shore,  the  question 
put  to  the  jury  by  Lord  Tenterden  was :  **  Whether  the  punish- 
ment inflicted  on  shore  was  done  by  the  constituted  authorities,  on 
the  mere  complaint  of  the  defendant,  or  whether  the  defendant  was 
the  actor  and  immediate  promoter  of  it  ?  "  If  a  man  merely  sues  out  a 
ca.  sa.  against  another,  on  which  an  arrest  is  made,  he  is  not  liable 
in  trespass,  though  he  may  be  so  liable  if  he  takes  a  part  in  executing 
the  writ,  on  the  principle  laid  down  by  Ashhubst,  J.  in  Morgan  v. 
Hughes  (2),  that,  "  where  the  immediate  act  of  imprisonment  proceeds 
from  the  defendant,  the  action  must  be  trespass,  and  trespass  only; 
but  where  the  act  of  imprisonment  by  one  person  is  in  consequence 
of  information  from  another,  there  an  action  upon  the  case  is  the 
proper  remedy."  Barber  v.  Rollinson  (8)  and  Cooper  v.  Harding  (4) 
are  to  a  like  effect :  and  Holtum  v.  Lotun  (5)  closely  resembles  the 
present  case. 

(Lord  Denman,  Gh.  J. :  That  case  does  not  amount  to  a  decision. 
But,  if  the  remand  here  is  considered  as  the  independent  judicial  act 
of  the  magistrate,  it  will  be  difficult  to  say  that  the  defendant  is 
liable  in  this  form  of  action.  We  will  look  at  the  declaration  and 
the  Judge's  notes.) 

Cur.  cidi\  vtdL 

On  the  last  day  of  Term  (November  25th), 

Lord  Denman,  Gh.  J.  said  : 

The  verdict  in  this  case  cannot  be  sustained,  the  action  being 
[  •877  ]       trespass,  and  the  *jury  having  given  damages,  not  only  for  the 
trespass  in  arresting,  but  for  the  remand,  which  was  the  act  of  the 
magistrate. 

Rule  ab$oluU, 

(I    31  E.  B.  712  (Moo.  &  Mai.  68).         266. 

(2)  2  T.  E.  225,  231.  (4)  68  E.  E.  599  (7  a  B.  928). 

(3)  1  Cr.  &  M.  330;    S.  C.  3  Tyr.  (5)  6  Car.  &  P.  726. 
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BENYON  V.  CRESSWELL.  i848. 

(12  a  B.  899—904 ;  8.  C.  18  L.  J.  Q.  B.  1 ;  12  Jur.  1086.)  i^^l7. 

If  a  Teasel  under  fifteen  tons*  burden,  navigating  on  the  coasts  of  the  l  899  j 
United  Kingdom,  be  registered  by  her  owner,  a  British  subject,  he  may 
transfer  it  to  another  British  subject  without  any  instrument  in  writing, 
or  fresh  registry ;  for  sect.  34  of  stat.  8  &  9  Vict.  c.  89  (1)  does  not  apply, 
inasmuch  as,  under  stat.  8  &  9  Vict  c.  88,  ss.  13,  14  (1),  the  original 
registration  was  unnecessary. 

Assumpsit  for  goods  and  chattels,  and  a  boat  or  vessel,  and  an 
instrument  in  writing  called  a  boat  licence,  sold,  delivered  and  trans- 
ferred by  plaintiff  to  defendant  at  his  request ;  and  on  an  account 
stated. 

Plea :  Xon  a$$ump8it.    Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Essex  Spring  Assizes, 
1848,  it  appeared  that  the  vessel  in  question  was  a  pleasure  boat  of 
seven  tons*  burden.  The  vessel  had  been  bought  by  the  plaintiff 
from  a  former  owner.  That  owner  had,  on  10th  October,  1845, 
obtained  a  licence  *under  stat.  8  &  9  Vict.  c.  87,  s.  18  (2),  wherein  [  *900  ] 
it  was  stated  that  the  **  yawl  or  vessel  called  the  Mingin*'  "  seven 
tons,"  was  to  be  suffered  "  to  be  employed  in  fishing,  attending 
fishing,  and  pleasure,  between  London  and  Newcastle,  not  exceeding 
twelve  leagues  from  the  coast,"  ''  to  pass  without  any  let "  &c. :  he 
bad  also  entered  into  the  usual  bond  against  smuggling ;  and  after- 
wards obtained  a  certificate  of  British  registry,  dated  14th  October, 
1845,  wherein  the  vessel  was  described  as  a  ''  ship  or  vessel  "  ''of 
(he  burthen  of  seven  tons."  No  subsequent  registration  was  shown. 
The  plaintiff's  case  was,  that  he  had  purchased  the  vessel  since, 
and  afterwards  sold  her  to  the  defendant  without  any  instrument 
in  writing,  delivering  over  to  him  the  licence.  It  was  not  suggested 
that  either  plaintiff  or  defendant  was  not  a  British  subject,  or 
that  the  ship  was  not  wholly  navigated  by  British  subjects.  On 
the  part  of  the  defendant,  the  fact  and  circumstances  of  the  sale 
were  disputed:  and  it  was  further  contended  that  the  contract 
was  void,  there  not  being  a  transfer  by  instrument  in  writing. 
On  this  last  point,  the  learned  Judge  reserved  leave  to  move  for 
a  nonsuit :  and  he  left  the  case,  on  the  other  facts,  to  the  jury, 
who  found  a  verdict  for  the  plaintiff.  In  Easter  Term,  1848, 
Shff,  Serjt.  obtained  a  rule  nisi  for  a  nonsuit,  on  the  point 
reserved. 

;i}  Repealed  by  17  ft  18  Vict.  c.  120,  (2)  <*  An  Act  for  the  prevention  of 
•.  4.  smuggling/ ' 
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Bbnton  Petersdorff  and  Needham  now  showed  cause : 

V. 

Cresswbll.        Stat.  8  &  9  Vict.  c.  89  (i),  s.  84  (which  corresponds  to  sect.  31  of 
[  '^oi  ]       atat.  3  &  4  Will.  IV.  c.  56  (2) )  enacts :  that,  "  when  and  •so  often 
as  the  property  in  any  ship  or  vessel,  or  any  part  thereof,  belonging 
to  any  of  her  Majesty's  subjects,  shall,  after  registry  thereof,  be 
sold  to  any  other  or  others  of  her  Majesty's  subjects,  the  same  shall 
be  transferred  by  bill  of  sale,  or  other  instrument  in  writing,  con- 
taining a  recital  of  the  certificate  of  registry  of  such  ship  or  vessel, 
or  the  principal  contents  thereof,  otherwise  such  transfer  shall  not 
be  valid  or  effectual  for  any  purpose  whatever  either  in  law  or  in 
equity  "(3).    Here  it  is  true  that  the  vessel  has  been  sold,  without  any 
instrument  in  writing,  after  registry  thereof :  but  the  question  is, 
whether  the  enactment  applies  when  the  vessel  has  been  unneces- 
sarily registered.     Stat.  8  &  9  Vict.  c.  88  (4),  s.  18  (5),  enacts  that  no 
ship  shall  be  admitted  to  be  a  British  ship  unless  registered:  bat 
sect.  14  (6)  provides  that  British  built  boats  or  vessels  under  fifteen 
tons,  wholly  owned  and  navigated  by  British  subjects,  although  not 
registered,  shall  be  admitted  to  be  British  in  all  navigation  in  the 
rivers  and  upon  the  coasts  of  the  United  Kingdom.     These  sections 
correspond  respectively  to  sects.  12  and  18  of  stat.  8  &  4  Will.  FV'. 
c.  54  (7).      The  registry  here  is  unmeaning  on  the  face  of  it ;  for  it 
shows  the  vessel  to  be  within  the  exemption.     The  registry  confers 
certain  other  benefits ;  but  it  is  obvious  that  an  owner,  by  register- 
ing an  exempted  vessel,  could  not  obtain  such  benefits :  the  whole 
of  the  regulations  as  to  registered  vessels  are  inapplicable.     If  lands 
in  Surrey  were  registered  under  the  Middlesex  Registration  Act  (8), 
[  •902  ]       it  ♦would  be  merely  superfluous,  and  none  of  the  consequences  of 
registration  would  attach.     ♦     ♦     ♦ 

SheCf  Serjt.  and  Lushy  contra  : 

Stat.  8  &  9  Vict.  c.  88,  s.  18,  does  not  compel  registration,  but 
only  admits  to  certain  benefits  in  case  of  registration :  and  sect.  14 

(1)  *'  An  Act  for  the  registering  of  Boyal  assent,  4th  August,  l^o, 
British  vessels,"  Royal  assent,  4th  [Repealed  by  12  &  13  Vict  c,  29, ».  1-] 
August,  1845.  [Repealed  by  17  &  18  (6)  Merchant  Shipping  Act,  1894. 
Vict.  c.  120,  s.  4.]  8.  2  (2). 

(2)  "  An  Act  for  the  registering  of  (6)  Merchant  Shipping  Act,  1894, 
British  vessels."     [Repealed  by  8  &  9  s.  3  (1). 

Vict.  c.  84,  B.  2.]  (7)  **  An  Act  for  the  encouragement 

(3)  See  now  Merchant  Shipping  Act,  of  British  shipping  and  navigation.'* 
1894  (57  &  58  Vict.  c.  50),  s.  24.  [Repealed  by  8  &  9  Vict.  c.  84,  s.  2.] 

(4)  *•  An  Act  for  the  encouragement  (8)  7  Ann.  c.  20. 
of  British  shipping  and  navigation." 
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merely  givea  those  benefits  in  some  cases  without  registration.  It  Bknton 
is  therefore  incorrect  to  speak  of  registration  as  being  in  any  case  cbbsswbll. 
necessary  or  not  necessary :  it  is  a  matter  of  choice  with  the  owner. 
Some  benefits  of  registration  might,  no  doubt,  be  obtained  in  the 
cases  mentioned  in  sect.  14  without  actual  registration;  but  that 
does  not  prevent  the  operation  of  sect.  84  of  stat.  8  &  9  Vict.  c.  89, 
which  uses  perfectly  general  terms,  and  includes  all  cases  of  regis- 
tration de  facto.  The  contract  of  sale  was  therefore  altogether 
inoperative :  Boyson  v.  Gibson  (i).  Sect.  89  gives  a  priority  to  regis- 
Urred  bills  of  sale :  sect.  46  protects  from  the  vendor's  bankruptcy. 
The  party  seeking  these  benefits  incurs  the  corresponding  liability. 
No  stress  can  be  laid  on  the  fact  that  the  section  last  mentioned 
ipeaks  of  **  ship  :  "  it  mentions  "vessel "  also :  and,  while  sect.  18 
of  Stat.  8  &  9  Yict.  c.  88  speaks  only  of  "  ship,"  sect.  14  of  the  same 
Act  speaks  of  "  boats  or  vessels."  The  three  *words  are  used  indis- 
cTiminatelj.  Indeed  sect.  14  shows  that,  but  for  express  provision,  [  *903  ] 
'boats"  would  be  included  in  sect.  18,  where  the  word  is  only 
"  ship."  And  the  same  indiscriminate  use  of  the  words  may  be 
observed  frequently  in  the  series  of  Acts  connected  with  shipping 
in  8  &  9  Vict.  The  analogy  of  an  useless  registration  of  land 
h  inapplicable :  in  that  case,  the  party  registering  obtains  no 
2tfl  vantage.     •     «     ♦ 

I»BD  Dbkxak,  Ch.  J. : 

The  arguments  in  support  of  the  rule  have  not  removed  our 
<i'>aht  on  the  first  point.  I  think  it  was  not  necessary  that  there 
ftboald  be  any  registration  at  all:  and,  that  being  so,  the 
cnnecessary  registration  did  not  make  a  written  instrument  a 
rcrqaisite  for  the  transfer. 

<^»LERII>OE,  J.  : 

The  foundation  of  the  argument  in  support  of  the  rule  is,  that 
this  is  ••  a  ship  or  vessel"  registered  within  the  meaning  of 
^ect.  34  (2)  of  stat.  8  &  9  Yict.  c.  89.  If  not,  the  enactment  is 
inapplicable  to  the  case.  In  support  of  this,  it  is  said  that  in 
5tAt.  3  4  4  Will.  IV.  c.  64,  s.  12  (8),  and  the  corresponding  section, 
the  13th  (2),  of  stat.  8  &  9  Vict.  c.  88,  the  only  word  used  is  "  ship," 
»hile.  in  sect.  18  (4)  of  stat.  8  «fe  4  Will.  IV.  c.  54,  and  sect.  14  (4)  of 

1.  A  C.  B.  121.  8.  2  (2). 

•i)  See  DOW  Merchant  Shipping  Act,  (4)  Merchant  Shipping  Aot»   1894. 

>^   a7  &  58  Vict.  c.  50),  8.  24.  8.  3  (1). 
if  Merchant  Shipping  Act.   1894, 
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BsiTToir  8tat.  8  &  9  Vict.  c.  88,  the  proviso,  by  way  of  qualification  of  the 
Cbbbbwbll.  preceding  enactment,  uses  the  words  "  boats  or  vessels,"  thufl 
[  *^^  ]  showing  that  the  word  '^  ship"  is  used  as  comprehending  *boat8  or 
vessels  under  fifteen  tons'  burthen.  Bat,  supposing  this  argu- 
ment correct,  this,  whether  we  call  it  ship,  boat  or  vessel,  is 
under  fifteen  tons'  burthen,  and  so  exempt  from  the  necessity  of 
registration. 

WiGHTMAN,  J. : 

I  am  of  the  same  opinion.  I  think  this  is  not  a  *'ship  or 
vessel "  registered  within  the  meaning  of  the  corresponding  enact- 
ments, Stat.  8  &  4  Will.  lY.  c.  55,  s.  81,  and  stat.  8  &  9  Vict.  c.  89, 
s.  84.  In  the  respective  statutes  immediately  preceding  these  two, 
the  Legislature  has  drawn  the  line  between  the  vessels  which  are 
required  to  be  registered  and  those  which  are  not :  the  dividing 
point  is  the  fifteen  tons*  burthen.  It  is  therefore  clear  that  this, 
which  is  under  fifteen  tons,  is  not  within  the  enactments  which 
make  a  written  instrument  essential  to  a  transfer. 

Erle,  J.  : 

Before  the  defendant  can  apply  these  enactments  to  the  present 
case,  he  must  show  that  this  boat  is  included  under  the  denomina- 
tion of  "  ship  or  vessel"  of  which  the  registry  is  contemplated  by 
sect.  84  of  stat.  8  &  9  Vict.  c.  89.  Now  that  some  boats  are  not 
included  I  may  assume,  as  for  instance  a  boat  on  a  river  carr}*ing 
only  one  man.  There  must  therefore  be  some  line :  and  that  line 
the  Legislature,  I  think,  draws  at  fifteen  tons'  burthen. 

Rule  discharged* 


^^^^*%  EEG.  V.  AEKWEIGHT(l). 

-Z^S.  (12  Q.  B.  960—970;  S.  C.  18  L.  J.  Q.  B.  26;  13  Jur.  300.) 

[  960  ]  By  stat.  59  Geo.  III.  c.  134»  b.  39,  an  order  of  the  Church-bailding  Cou.- 

missionerB  (2)  for  stopping  paths  through  a  churchyard  is  to  be  made  vitu 
couseut  of  two  justices,  and  on  notice  being  given  in  the  manner  and  fonu 
prescribed  by  the  Highway  Act,  65  Geo.  III.  c.  68  (3) ;  and  no  appeal  li^ 
against  the  order.  By  stat.  55  Geo.  III.  c.  68,  s.  2,  the  stopping  up  was  U 
be  by  an  order  of  two  justices,  provided  that  notice  were  given  in  the  fore 
annexed ;  which  form  stated  that  the  order  had  been  signed ;  but  theiv  wju 
an  appeal  to  the  Sessions,  s.  3 ;  and,  if  no  one  appealed,  or  the  order  w&i 

(1)  Cited  in  Colonial  Bank  of  Aus-  sioners  (19  ft  20  Vict.  c.  55). 
tralaaia  v.  IVilian  (1874)  L.  R.  5  P.  C.  (3)  Bepealed  by  Highway  Act,  1^ 
417,  444.  (5  &  6  Will  IV.  c  50),  s.  1.  but  s«^ 

(2)  Now  the  Ecclesiastical  Commis-  paet^  p.  -148. — A.  C. 


TOL-ucm.]        1848.    Q.  B.     12  Q.  B.  960—961.  448 

oonfinned  on  appeal,  b.  4,  the  way  was  to  be  stopped,  and  the  proceedings  Bbo. 

oondnaiTe.  «. 

Held,  that  an  order  of  the  Commissioners,  being  final  when  made,  must  Arkwwoht. 
be  preceded  by  notice ;  and  that  the  words,  '*  on  notice  being  given,"  in 
Stat  59  Oeo.  III.  c.  134,  s.  39,  must,  with  reference  to  such  an  order,  be 
read  **  after  notice  giTcn."  And,  where  the  order  had  been  made  first, 
and  notice  published  afterwards,  this  Court,  on  certiorarif  quashed  the 
order  for  that  reason. 

In  last  Trinity  vacation  a  certioi-ari  was  obtained,  at  the  instance 
of  Robert  Arkwright,  Esq.,  a  party  aggrieved,  to  remove  into  this 
Court  an  order  of  the  Derbyshire  Quarter  Sessions  (June,  1847), 
confirming  and  directing  to  be  enrolled  an  order  of  her  Majesty's 
Commissioners  for  building  new  Churches.  And,  in  the  present 
Tenn,  a  rale  ni$i  was  obtained  for  quashing  both  orders.  The 
material  facts  were  as  follows. 

On  March  10th,  1847,  the  Commissioners,  acting  under  stat. 
51^  Geo.  III.  c.  134,  s.  89  (i),  made  the  following  order. 

**  Whereas  the  churchyard  of  the  parish  church  of  Bakewell  in  [  ©ei  ] 
the  county  of  Derby  is  intersected  by  various  foot  roads  and  foot 
paths,  which,  at  a  meeting  of  the  inhabitants  of  the  said  parish  in 
vestry  assembled,  have  been  deemed  and  considered  to  be  useless 
ind  unnecessary :  Now  therefore  her  Majesty's  Commissioners  for 
i/oilding  new  Churches,  in  exercise  of  the  power  in  this  behalf  given 
•r.  them  by  the  89th  section  of  an  Act "  &c.  (69  Geo.  III.  c.  134), 
**and  of  every  other  power  or  authority  enabling  them  in  this 
Lehalf,  and  in  conformity  with  certain  resolutions  made  and  passed 
at  a  vestry  meeting  of  the  parishioners  of  the  said  parish  of  Bake- 
well  in  the  county  of  Derby,  and  with  the  consent  of  William  Pole 

1)  Sut.  59  Geo.  ni,  c.  134,  **  To  vary,  or  order  to  be  stopped  up  "  &c., 

tsie&d  and  render  more  effectual  an  '*  or  altered  '*  &c.,  *'  any  eutmnce  or 

A  "t  pa  weed  in  the  last  Session  of  Parlia-  gate  leading  into  any  churchyard  or 

tent*'  (58    Geo.   IlL    c.    45),    **for  burial  ground,  and  the  paths,  foot- 

Viildiog  and  promoting  the  building  ways  and  passages  into,  through  or 

<'t  additional    churches   in  populous  over  the  same,  as  to  them  may  appear 

pinabes/*  enacts,  useless  and  unnecessary,  or  as  they 

Sect.  39.  **That  it  shall  be  lawful  shall  think  fit  to  alter  or  vary;  pro- 

•'  r  the  aaid  Commissioners,  if  they  Tided  that  the  same  be  done  with  the 

*^/uld  think  fit,  to  alter,  repair,  pull  consent  of  any  two  justices  of  the 

iivn  and  rebuild,  or  order  or  direct  peace  of  the  county,   city,   town  or 

*<j  be  altered/*  &c.  "and  rebuilt,  the  place,  where  any  such  entrance,  gate, 

«a:U  or  fences  of  any  existing  church-  path  or  passage  shall  be  stopped  up 

;  *2d  or  burial  ground  of  any  parish  or  or  altered ;  and  on  notice  being  given 

'  kapelry,  and  to  fence  off  with  walls  in  the  manner  and  form  prescribed  by 

't  otherwise,  any  additional  or  new  an  Act  passed  "  &c.,  **  intituled  **  &o. 

^wnal  ground,  to  be  set  out  or  pro-  (56  Geo.   III.   c.  68,   Highway  Act, 

vided  by  Tirtue  of  this  Act ;  and  also  amending  stat  13  Geo.  III.  o.  78). 
**»  «top  up  and  discontinue,  or  alter  or 
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Rbo.  Thornhill  and  William  Underwood,  Esquires,  two  of  her  Majesty's 
Ark  WEIGHT,  justices  of  the  peace  acting  in  and  for  the  said  county  of  Derby,  as 
testified  by  an  instrument  under  the  hands  of  the  said  two  justices 
and  hereunto  annexed,  do,  by  this  instrument  under  the  common 
seal  of  the  said  Commissioners,  order  and  direct  as  follows,  that  is 
to  say :  That  a  certain  entrance  marked  11  on  the  plan  hereanto 
annexed,  and  a  certain  foot  path  or  foot  road  leading  therefrom  and 
[  ♦962  ]  through  the  churchyard  of  the  said  parish  church  *of  Bakewell," 
&c.,  ''  and  also  *'  &c.  (describing  certain  other  entrances  and  foot- 
paths), ''shall  henceforth  for  ever  hereafter  be  stopped  up  and 
discontinued,  the  same  several  footpaths"  &c.  '' appearing  to  the 
said  Commissioners  to  be  useless  and  unnecessary.  And  the  said 
Commissioners  do  hereby  further  order  "  &c. :  The  order  then,  in 
like  manner,  directed  the  stopping  of  other  entrances  and  paths, 
referring  to  the  before  mentioned  plan.  "  And  the  said  Commis- 
sioners do  hereby  further  order  and  direct:  That  the  only  foot 
paths  or  foot  roads  which  in  future  shall  exist  in,  through  or  over 
the  said  churchyard  shall  be  those  which  do  or  shall  lead  from  the 
present  entrance,  near"  &c.,  ''marked  7  on  the  said  plan  hereto 
annexed,  and  from  the  entrance  at  the  south  side,  which  entrance 
is  marked  9  on  the  said  plan,  the  gates  of  which  entrance  are  to 
remain  open  during  the  day  and  to  be  closed  dui'ing  the  night ;  and 
from  the  entrance  at  the  north  side  of  the  churchyard  at  the 
entrance  marked  8  before  mentioned  on  the  said  plan ;  each  and  all 
of  which  said  foot  paths  or  foot  roads  respectively  are  coloured  blue 
on  the  said  plan  hereunto  annexed.  And  the  said  Commissioners 
do  hereby,  so  far  as  they  lawfully  can  or  may,  order  and  direct  that 
the  gates  at  the  said  several  entrances  marked  respectively  3  and  7 
on  the  said  plan  shall  be  kept  closed  except  on  Sundays  and  other 
days  on  which  Divine  services  are  solemnized.  In  witness  whereof " 
&c.     (Seal  of  the  Commissioners.) 

The  consent  referred  to  in  the  last  mentioned  order  was  dated  on 
July  21st,  1846.  The  two  justices  thereby  gave  their  consent  "to 
an  order  of  the  Commissioners  made  or  hereafter  to  be  made" 
under  stat.  59  Geo.  III.  c.  184,  for  stopping  up  the  gates  and 
[  •968  ]  entrances  *&c.,  and  stopping  up,  discontinuing  and  altering  Ac.  the 
footpaths,  subsequently  mentioned  in  the  order,  and  which  were, 
by  the  two  justices,  in  their  written  consent,  declared  to  be 
respectively  unnecessary  and  to  require  alteration. 

Notices  were  affixed  in  several  public  places,   according  to  the 
direction  of  stat.  55  Geo.  III.  c.  68  (adopted  in  stat.  59  Geo.  m. 
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c.  134,  s.  89),  on  three  successive  Sundays,  but  after  the  Commis-         Rbo. 
sioners  had  made  their  order ;  the  earliest  being  on  March  14th,   arkwbioht. 
1H47.    The  notices  were  as  follows  : 

'*  Notice  is  hereby  given :  That,  on  the  21st  day  of  July  in  the 
year  of  our  Lord,  1846,  a  consent  in  writing  was  signed  by  William 
Pole  Thomhill  and  William  Underwood,  Esquires,  two  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  county  of  Derby,  to 
an  order  of  her  Majesty's  Commissioners  for  building  new  Churches 
(authorised  in  that  behalf  by  an  Act  of  Parliament  passed  in  the 
59th  year  of  King  George  III.  c.  134),  made  or  to  be  made,  for 
stopping  up  and  discontinuing  certain  foot  paths  or  foot  roads, 
gateways,  stiles,  and  entrances,  thereinafter  mentioned,  in  and  to 
the  parish  churchyard  of  Bakewell,  in  the  said  county,  in  the 
tenns  and  as  is  hereinafter  set  forth  in  the  order  of  the  said 
Commissioners.  And  that  the  said  Commissioners,  by  a  certain 
^rder  under  their  common  seal,  dated  the  10th  day  of  March,  1847, 
in  exercise  of  the  powers  in  that  behalf  given  to  them  by  the  39th 
section  of  the  said  Act,  and  of  every  other  power  enabling  us  in 
this  behalf,  did  order  and  direct  as  follows,  that  is  to  say  :  "  (The 
Eohstance  of  the  order  was  then  set  out.)  ''And  that  the  said 
order  was  duly  made  by  the  said  Commissioners  on  the  10th  day  of 
March,  a,d.  1847.  And  that  the  said  *order  and  consent  will  be  [  *^s*  ] 
lodged  with  the  clerk  of  the  peace  in  and  for  the  said  county,  at 
the  General  Quarter  Sessions  of  the  peace  to  be  holden  at  Derby,  in 
and  for  the  said  county,  on  the  30th  day  of  June  next.  And  also 
that  the  said  order  will,  at  the  said  Quarter  Sessions,  be  confirmed 
in-1  enrolled,  unless  upon  an  appeal  against  the  same  to  be  then 
made  it  be  otherwise  determined.  Dated  at  Bakewell  the  11th  day 
of  March,  a.d.  1847. 

"  Gborob  Holmes,    1    Churchwardens 
"  Thomas  Masters,  )       of  Bakewell." 

No  plans  were  annexed  to  the  notices,  although,  in  these,  the 
r-fferences  to  plans  were  retained  in  setting  out  the  order. 

The  order  of  Sessions  recited  the  order  of  the  Commissioners, 
«Xil  the  consent  of  justices,  as  produced  at  the  Sessions  on  motion 
t'>  confirm  and  enrol. 

Several  objections  were  relied  upon  as  grounds  for  the  certiorari 

ftnd  for  quashing  the  order  of  Sessions  :  among  others,  that  there 

oij^ht  to  have  been  separate  consents  and  orders  for  stopping  the 

respective  ways  {Rex  v.  Milverton  (i)) ;  that  plans  should  have  been 

(1)  44  B.  R.  606  (6  Ad.  &  El.  841). 
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Rbg.        published  with  the  notices ;  and  that  the  order  of  the  CJommis- 
ABKWBioHT.  sioners,  being  made  before  publication  of  notices,  was  illegal.    The 
report  is  confined  to  the  last  point,  on  which  alone  the  Court  gave 
judgment. 
In  the  last  Term  (i), 

Sir  J.  JerviSf  Attorney- General,  and  Welsby  showed  cause: 

r  *966  ]  The  objection  that  the  notices  were  published  *after  the  making 

of  the  order  is  immaterial ;  for  no  appeal  lies  from  an  order  under 
sect.  89  of  Stat.  59  Geo.  III.  c.  184,  though  by  stat.  55  Geo.  III. 
c.  68,  there  referred  to,  an  appeal  was  given :  sect.  8.  This  is 
expressly  decided  as  to  the  former  statute  by  Reg.  v.  Stock  (2).  The 
notice  here  is  meant  to  apprise  parties,  not  of  what  is  intended,  but 
of  what  has  been  done.  The  material  steps  have  been  taken  ;  the 
justices  have  consented,  and  the  Commissioners  have  made  their 
order ;  then  the  notice  enables  those  who  are  interested  to  ascertain 
that  no  more  has  been  done  than  the  consent  authorises. 

Whitehurst,  contra  : 

The  fact  that  the  notices  were  subsequent  to  the  order  is  a  fatal 
objection  on  the  merits.  The  opposite  argument  would  authorise 
the  Commissioners  to  stop  public  footpaths  without  notice,  only 
publishing  notices  afterwards  which,  even  if  untrue,  could  not  be 
called  in  question.  The  power  to  stop  is  given  by  seek  89  of 
stat.  69  Geo.  III.  c.  184,  "  provided  that  the  same  be  done  with 
the  consent  of  any  two  justices  of  the  peace  of  the  county/'  &c., 
''  and  on  notice  being  given  in  the  manner  and  form  prescribed  by** 
stat.  55  Geo.  III.  c.  68.  By  that  Act,  sect.  2,  authority  was  given 
to  justices  to  stop  up  unnecessary  ways,  "provided,  that*'  ''a 
notice,  in  the  form  or  to  the  effect  of  Schedule  (A.)  to  this  Act 
annexed,  shall  be  affixed  in  legible  characters  at  the  place  "  from 
whence  the  way  is  directed  to  be  turned,  diverted  or  stopped  up. 
Sect.  8  gave  an  appeal  to  the  Sessions  ;  and,  by  sect.  4,  if  there  wa:^ 
no  appeal,  the  order  and  proceedings  were  to  be  confirmed  by  that 
Court,  the  ways  stopped,  and  the  proceedings  to  be  conclusive. 
{  •966  ]  And  the  form  of  *notice  in  Schedule  (A.)  was,  that,  on  &c.,  "  ai 
order  was  signed  by  "  two  justices,  for  turning  <bc.,  **  and  that  th< 
said  order  will  be  lodged  with  the  clerk  of  the  peace,"  **  at  tlu 
General  Quarter  Sessions  "  &c.,  '*  and  also  that  the  said  order  wil 

{))  November   ISth.     Before  Lord      and  Erie,  J  J. 
Deiiman,  Ch.  J.,  Coleridge,  Wightman  (2)  8  Ad.  &  El.  405. 
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at  the  said  Qaarter  Sessions  be  confirmed  and  inrolled,  unless  upon  Rbo. 
an  appeal  against  the  same  to  be  then  made,  it  be  otherwise  abkwrioht. 
determined."  The  notice,  there,  was  certainly  subsequent  to  the 
order ;  bat,  under  that  statute,  there  was  no  previous  consent  of 
JQstioes:  the  consent,  under  stat.  59  Geo.  III.  c.  184,  is  equivalent 
to  the  order  of  justices  under  stat.  55  Geo.  III.  c.  68,  while  yet 
subject  to  appeal :  the  notice  ought  to  follow :  then  the  Com- 
missioners are  substituted  for  the  Sessions,  to  decide  upon  any 
objection  which  parties,  having  notice,  may  raise;  and,  if  such 
objection  be  not  made  or  be  over-ruled,  the  order  is  final.  This 
coostmction  makes  all  the  proceedings  equitable  and  sensible. 

(CoLBBn>OB,  J. :  The  magistrates'  order  under  stat.  55  Geo.  III. 
c.  68,  was  only  inchoate  till  the  Sessions.  The  notice  was,  in 
effect,  antecedent  to  the  order.) 

The  words  "  on  notice  being  given,"  in  stat.  59  Geo.  III.  c.  184, 
s.  39,  must  be  read  ''  after  notice  given."  If  the  order  might  be 
conclasively  made  first,  the  Commissioners  might  often  act  in 
i^orance  of  material  facts,  and  the  most  important  rights  be 
compromised  without  remedy. 

Cur.  adv,  vult. 

Lord  Dbkman,  Ch.  J.,  in  this  vacation  (December  18th),  delivered 
the  jadgment  of  the  Coubt  : 

The  question  in  this  case  arises  upon  an  order  under  the  common 
seal  of  the  Church  Commissioners  for  stopping  up  certain  entrances 
to,  and  certain  footpaths  *in  and  through,  the  churchyard  of  the  [  *967  ] 
panah  church  of  Bakewell.  This  order  has  been  made  under  the 
powers  conferred  by  the  89th  section  of  stat.  59  Geo.  III.  c.  184, 
and  with  the  consent  of  two  justices.  Notices  also  have  been  given, 
which  for  the  present  purpose  may  be  assumed  to  be  correct  in 
form,  sabject  to  our  future  remarks:  but  they  were  affixed  and 
pablished  respectively  after  the  making  and  execution  of  the  order. 
This  order  has  been  confirmed  in  fact  at  the  Quarter  Sessions :  but 
it  is  admitted  that  the  justices  at  Sessions  had  no  jurisdiction  in  the 
ssatler,  and  that  their  order  of  confirmation  is  merely  null  and  void. 
With  regard  to  the  order  of  the  Commissioners,  it  is  objected 
among  other  things)  that  it  is  bad  because  made  by  them,  and 
.-onaented  to  by  the  two  justices,  before  the  affixing  and  publication 
A  the  notices ;  and  we  are  of  that  opinion. 
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Heo.  The  section  in  question  gives  the  Commissioners  the  power  to 

abkwriqht  Btop  up,  provided  that  the  same  be  done  with  the  consent  of  any 
two  justices  of  the  county,  city,  town  or  place  where  any  such 
entrance  or  path  shall  be  stopped  up,  and  on  this  notice  being  given 
in  the  manner  and  form  prescribed  by  stat.  55  Geo.  III.  c.  68.  In 
Eeg.  V.  Stock  (i)  it  was  decided  that,  although  this  statute  was 
repealed  by  stat.  5  &  6  Will.  IV.  c.  50,  yet  so  much  of  it  as  was 
incorporated  into  stat.  59  Geo.  III.  c.  184,  remained  of  force  for 
the  purposes  of  that  statute ;  and  it  was  also  then  determined  that 
it  did  not  by  any  implication  from  the^  language  of  the  incorporated 
notice  give  an  appeal  to  the  Sessions  against  the  order  of  the  Com- 

[  •968  ]       missioners.    Upon  reference  to  the  form  of  the  notice  in  ♦question, 
it  runs  thus :  **  Notice  is  hereby  given,  that  on  the  day  of 

last,  an  order  was  signed  by"  ;  "and  that  the 

said  order  will  be  lodged  with  the  clerk  of  the  peace  for  the  said 
county,  at  the  General  Quarter  Sessions  of  the  peace  to  be  holden 
at  "  "  on  the  day  of  next,"  and  "  will  at 

the  said  Quarter  Sessions  be  confirmed  and  inrolled,  unless  upon 
an  appeal  against  the  same  to  be  then  made,  it  be  otherwise 
determined."  As  the  notice  is  to  be  given  in  the  manner  and  form 
prescribed  by  this  statute,  it  is  argued  that  it  must  be  given  after 
the  order  made :  and,  if  this  be  so,  it  cannot  be  denied  that  these 
grave  consequences  will  follow ;  that  a  power  subject  to  no  revision 
on  appeal  is  vested  in  the  Commissioners  of  making  an  order  which 
may  very  materially  affect  the  rights  and  conveniences  of  the  public 
and  the  parishioners,  moved  thereto  by  the  application  of  any  one 
or  more  individuals  behind  the  backs  of  all  others,  and  fortified 
only  by  the  consent  of  any  two  magistrates,  selected  it  may  be 
from  interested  motives,  and  from  any  part  of  the  county.  That  a 
case  so  extreme  as  this  is  not  likely  to  happen  in  fact,  is  no  answer 
to  the  argument  against  the  construction  which  makes  it  possible : 
without  supposing  any  ill  intention  in  the  Commissioners,  and 
scarcely  any  negligence,  they  may  be  deceived ;  and  at  all  events 
the  rights  of  others  ought  not  to  be  left  so  unprotected. 

But  in  truth  the  whole  argument  in  support  of  the  notice  is 
founded  on  a  strictly  literal  construction  of  the  statute,  in  regard 
to  the  notice,  which  cannot  be  consistently  maintained  throughout 
as  to  the  whole  of  the  notice.  All  the  latter  part  of  it,  which  state^i 
the  lodging  of  the  order  with  the  clerk  of  the  peace,  its  inrolment 

[  *969  ]      *and  confirmation  by  the  Sessions,  and  its  liability  to  appeal,  have 

(1)  8  Ad.  &  El.  405. 
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DO  application  whatever  to  the  order  now  under  consideration.    If,         Raa. 

then,  all  this,  which  in  truth  is  the  most  important  part  of  the  arkwright. 

notice  as  we  find  it  in  stat.  55  Geo.  IIL  c.  68,  must  be  rejected, 

why  are  we  bound  to  the  past  tense  in  the  commencement?    It 

seems  to  ns  that  we  give  full  effect  to  the  words  in  the  89th  section 

of  Stat.  59  Geo.  III.  c.  134,  which  direct  the  notice  to  be  given  in 

the  manner  and  form  prescribed  by  stat.  55  Geo.  III.  c.  68,  when 

we  say  that  it  must  be  affixed  at  the  same  places,  published  in  the 

same  way  in  the  newspapers,  and  for  the  same  number  of  times  and 

daring  the  same  periods,  and  with  the  same  particulars  as  to  the 

ways  and  entrances  to  be  stopped,  which  would  be  required  under 

stat.  55  G«o.  lU.  c.  68 ;  but  that,  in  order  to  make  such  notice 

answer  the  purpose  intended,  it  must  be  given  before  the  order  is 

made :  and  there  is  no  dif&culty  in  fixing  how  long  before,  as  it 

cannot  comply  with  the  requisitions  of  the  statute  unless  it  be  given 

at  least  three  weeks  before  the  order  made ;  and  there  is  no  reason 

for  more. 

When,  indeed,  it  is  recollected  that,  under  stat.  55peo.  III.  c.  68, 
the  order  of  the  justices,  though  signed  before,  was  not  complete  or 
effective  until  after,  the  notices  had  been  given  and  the  Sessions  had 
confirmed  it,  whereas  here  the  order  takes  effect  from  the  time  of 
it6  being  made,  the  difference  in  fact  as  to  the  order  of  time  in 
which  the  notice  must  be  given  is  more  nominal  than  real :  we  do 
more  sabstantially  follow  the  statute  of  55  Geo.  III.,  by  saying  that 
the  notice  must  be  given  before  the  order  is  made,  than  if  we 
followed  literally  the  form  given. 

The  statute  of  59  Geo.  III.  requires  that  the  order  should  *be  [  **^o  ] 
made  on  notice  being  given.  The  words  "  on  "  or  "  upon  "  (it  has 
been  decided)  may  "  either  mean  before  the  act  done  to  which  it 
relates,  or  simultaneously  with  the  act  done,  or  after  the  act  done, 
according  as  reason  and  good  sense  require,"  "  with  reference  to 
the  context,  and  the  subject-matter  of  the  enactment:"  Reg.  v. 
Hnmphery  (1).  It  cannot  here  mean  simultaneously  with,  for  the 
notice  is  manifold,  and  continued  for  many  days ;  if  it  mean 
before,  all  the  inconvenient  consequences  will  follow  which  we  have 
^eady  pointed  out.  We  must,  therefore,  construe  it  as  synony- 
mous with  "  after  " ;  that  is,  the  order  must  be  made  after  notice 
siven.  So  understood,  the  section  is  reasonable  throughout ;  and 
sufficient  security  b  given  that  the  Commissioners  shall  be  informed 
M  all  conflicting  interests  and  desires  before  they  proceed  to  the 
(1)  50  B.  B.  418  (10  Ad.  &  EI.  335,  370). 

a.1. — ^YOL.  Lxxvi.  29 
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Rbo.        exercise  of  their  large  and  final  jarisdiction  over  the  sabject- 
ABKWBioHv.  matter. 

On  this  ground  we  think  the  rule  must  be  made  absolate  for 
quashing  the  orders. 


Rtde  ab$oltite. 


DOE  D.  WILLIAM  PENNINGTON  and  Othbbs  r. 
Nov.  27.  TANIERE. 

^^^'  (12  Q.  B.  998—1014;  S.  C.  18  L.  J.  Q.  B.  49;  13  Jur.  119.) 

[  998  ]  A  Dean  and  Chapter  were  empowered  by  a  local  Act  to  grant  buildiog 

leases  of  certain  lands  for  ninety-nine  years,  provided  that  in  every  such 
lease  there  was  a  covenant  by  the  lessee  to  build.  They  granted  a  lease 
for  ninety-nine  years,  omitting  the  covenant. 

During  the  supposed  term,  after  the  death  of  the  Dean  under  whom  the 
lease  had  been  granted,  the  lessee  remained  in  possession,  and  oontinned  to 
pay  the  reserved  rent  to  the  succeeding  Deans  and  Chapter,  who  distributed 
it  among  themselves.  Held  that,  if  the  lease  was  voidable  only,  it  vu 
made  good,  as  against  each  successive  Dean  and  Chapter,  for  their  own 
times  respectively,  by  such  their  receipt  and  distribution  of  tibe  rent 

And  that,  if  the  lease  was  absolutely  void,  such  receipt  and  distribution 
were  evidence  from  which,  without  proof  of  any  instrument  under  seal,  a 
demise  from  year  to  year  might  be  presumed  against  them  ;  the  presump- 
tion in  such  a  case  being  the  same  against  a  corporation  aggregate  as 
against  an  ordinary  person  (1). 

On  the  trial  of  this  ejectment,  at  the  Guildford  Summer  Assises, 
1846,  a  verdict  was  taken  for  the  plaintiff,  with  Is.  damages,  subject 
to  a  reference  of  the  cause  and  all  matters  in  difference  to  a  barrister, 
who  was  to  determine  what  should  be  done  by  either  party  respect- 
ing the  matters  in  dispute,  and  was  empowered  to  order  a  verdict 
to  be  entered  for  plaintiff  or  defendant,  as  he  should  think  proper ; 
with  liberty  also  to  state  facts  for  the  opinion  of  this  Court. 

The  arbitrator  made  his  award,  directing  a  verdict  to  be  entered 
for  the  defendant ;  and  he  stated  facts,  which,  so  far  as  they  are 
material  to  this  report,  were  as  follows. 

The  Dean  and  Chapter  of  Canterbury,  being  seised  in  fee  of  the 
manor  of  Walworth,  by  indenture,  dated  29th  June,  1771»  between 
them  and  one  Henry  Fenton,  duly  executed,  demised  the  said 
manor,  which  included,  with  other  property,  the  property  in  ques- 
tion in  this  cause,  to  the  said  H.  Penton,  for  twenty -one  years  from 
the  Nativity  of  Saint  John  the  Baptist  then  last  past. 
t  *999  ]  In  1774  an  Act  of  Parliament  was  passed  (2) ;  whereby,  *after 

(1)  Lawfttrd  v.  Billtricay  R.  D.  Canterbury,  Henry  Penton,  Esquire, 
Council  [1903]  1  K.  K  772,  72  L.  J.  and  Thomas  Brandon,  to  grant  buHding 
K.  B.  554,  C.  A.  leases,  pursuant  to  two  several  agn^- 

(2)  14  Geo.  in.  c.  48,  private :  '<  for  ments  entered  into  for  that  puipoee." 
enabling  the  Dean   and  Chapter  of 
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reciting  the  lease  of  29tb  June,  1771,  it  was  enacted,  that  it  should       Dou  d. 
and  might  be  lawful  to  and  for  the  said  Dean  and  Chapter  and  their     ^^^^^^'^^ 
snccessors,  and  the  said  Henry  Penton,  his  executors,  administrators     Tahibeb. 
and  assigns,  jointly,  and  they  severally  and  respectively  were  thereby 
folly  empowered  and  authorised,  notwithstanding  any  statute  &c., 
from  time  to  time,  by  indenture  duly  executed  under  the  seal  of  the  said 
Dean  and  Chapter,  and  also  under  the  hand  and  seal  and  hands  and 
seals  of  the  said  H.  Penton,  his  executors,  &c.,  to  make  any  demise 
or  lease,  demises  or  leases,  of  all  or  any  part  or  parts  of  the  several 
tenements,  lands  and  premises  to  the  said  H.  Penton  demised,  and 
described  in  the  recited  indenture  of  lease,  also  of  all  ways,  waters, 
<icc,  easements,  &c.,  and  appurtenances  whatsoever  thereto  belonging 
ic.,  for  any  term  or  number  of  years  not  exceeding  ninety-nine 
Tears,  to  take  effect  in  possession  and  not  in  reversion  or  remainder 
or  by  way  of  future  interest,  for  the  purpose  of  making  any  new 
boildings,   erections  or  improvements  on  the  same  or  any  part 
thereof  respectively,  at  the  best  and  most  improved  yearly  rent, 
ic.,  without  taking  any  fine,  premium,  &c.,  and  so  as  the  rents  or 
rent  were  reserved  and  made  payable  quarterly  &c.,  and  that  one 
moiety  of  the  rent  or  rents  to  be  reserved  in  respect  of  the  premises 
90  demised  to  the  said  H.  Penton  &c.,  were  made  payable  to  the 
^d  Dean  and  Chapter  and  their  successors,  and  the  other  moiety 
to  the  said  H.  Penton,  his  executors,  administrators  *and  assigns      [  *iooo  ] 
(except  that  a  peppercorn  only  was  to  be  reserved  for  the  first  two 
years  of  the  term  to  be  granted) :  and  so  as  that  every  such  lease 
vere  under  the  following  restrictions  :  viz.,  that  no  such  demise  or 
lease  should  be  valid  in  the  law,  unless  there  should  be  therein 
eontained  a  condition  of  re-entry  on  non-payment  of  rent,  and  unless 
tU  lessee  or  lessees  executed  a  counterpart  or  counterparts  of  his, 
htr  or  their  respective  lease  or  leases,  and  thereby  covenanted  for 
the  payment  of  the  rent  or  rents  to  be  thereby  respectively  reserved, 
and  to  baild  and  keep  in  repair  the  messuages  and  buildings  intended 
and  agreed  to  be  built  by  such  leases  respectively :  and  so  as  there 
vere  contained  in  such   leases  respectively  all  such  conditions, 
eorenantSf   &c.,  on  the  part  of  the  lessee  or  lessees,  and  their 
nespectiTe  executors,  &c.,  as  were  or  should  be  proper  in  such  cases. 
fiy  indenture  of  27th  June,  1778,  the  premises  demised  to  H. 
Penton  by  the  lease  of  29th  June,  1771,  were,  on  his  surrender, 
redemiaed  by  the  Dean  and  Chapter  to  him  for  twenty-one  years 
from  the  24th  June,  1778. 
fiy  indenture  dated  8th  June,  1779,  H.  Penton  demised  to  Thomas 

29—2 
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DoBd.       Glutton  certain  parts  of  the  manor  of  Walworth,  which  the  said 
V.  H.  Fenton  held  as  aforesaid  by  the  last  mentioned  lease  from  the  Dean 

Tanibbb.  j^j^j  Chapter,  including  the  property  in  question  in  this  cause,  for 
twenty-one  years  from  Michaelmas,  1778,  with  covenant  to  renew 
such  lease  from  time  to  time  as  and  when  his,  Penton's,  lease  from 
the  Dean  and  Chapter  was  renewed,  for  a  term  of  sixty-one  years 
from  Michaelmas,  1778. 

[  •1001  ]  By  indenture  dated  25th  June,  1785,  the  premises  *demised  to 

H.  Penton  by  the  said  indentures  of  29th  June,  1771,  and  27th 
June,  1778,  were,  on  his  surrender,  redemised  by  the  Dean  and 
Chapter  to  him  for  twenty-one  years  from  Midsummer,  1785. 

In  supposed  pursuance  of  the  powers  conferred  by  the  said  Act 
of  Parliament  passed  in  1774,  and  with  intent  to  exercise  the  same, 
by  an  indenture  dated  26th  June,  1786,  duly  executed  under  the 
seal  of  the  Dean  and  Chapter,  and  also  under  the  hand  and  seal  of 
H.  Penton,  and  made  between  the  Dean  and  Chapter  and  H.  Penton 
of  the  one  part  and  Thomas  Clutton  of  the  other  part,  the  said  T. 
Clutton  having  prior  thereto  surrendered  his  interest  in  the  premises 
by  the  indenture  of  8th  June,  1779,  demised,  as  to  such  part  thereof 
as  was  intended  to  be  demised  by  the  now  stating  indenture ;  after 
reciting  the  said  Act  of  Parliament;  It  was  witnessed,  that,  by 
virtue  and  in  pursuance  of  the  powers  and  authorities  given  to  and 
vested  in  the  said  Dean  and  Chapter  in  and  by  the  recited  Act,  and 
for  and  in  consideration  of  the  rents  and  covenants  thereinafter 
reserved  and  contained  on  the  part  of  T.  Clutton,  &c.,  and  of  the 
costs  &c.  that  he  had  been  at,  laid  out  and  expended,  and  would  he 
at,  lay  out  and  expend,  in  the  erecting  and  building  of  several  brick 
messuages  or  tenements  on  the  land  thereinafter  mentioned,  they 
the  said  Dean  and  Chapter  and  H.  Penton,  and  each  of  them,  demised, 
granted,  and  to  farm  let  unto  the  said  T.  Clutton  all  the  piece  or 
parcel  of  land  therein  particularly  mentioned,  parcel  as  aforesaid  of 
the  said  manor  of  Walworth,  together  with  all  such  messuages  or 
tenements  as  were  then  erecting  and  building,  or  should  at  any 
time  during  the  now  stating  demise  be  erected  and  built,  on  the 

[  *1002  ]  said  piece  or  parcel  *of  land  or  any  part  thereof :  habendum  to  the 
said  T.  Clutton,  his  executors,  administrators  and  assigns,  from  the 
feast  of  St.  Michael  then  next  ensuing,  for  and  during  and  unto 
the  full  end  and  term  of  ninety-nine  years :  yielding  and  paying 
&c.,  yearly,  during  the  first  two  years,  to  the  Dean  and  Chapter  and 
H.  Penton  one  pepper  corn,  and  also  yielding  and  paying  yearly, 
during  the  remaining  ninety-seven  years,  to  the  Dean  and  Chapter 
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and  their  successors  the  yearly  rent  of  12Z.  10«.,  and  to  H.  Penton,  Dob  d. 
his  executors,  &c.,  the  like  yearly  rent  of  12/.  10«. :  both  rents  to  ^^^^^^^'^^^ 
be  paid  quarterly  as  therein  mentioned.  The  last  mentioned  lease  tanibbb. 
contains  a  condition  of  re-entry  on  non-payment  of  the  rents  thereby 
reserved:  and  the  lessee  duly  executed  two  counterparts  thereof, 
and  thereby  covenanted  with  the  Dean  and  Chapter  and  H.  Penton 
seTsrally,  and  to  and  with  their  several  and  respective  successors, 
executors,  administrators  and  assigns,  for  payment  of  the  rents 
thereby  reserved,  and  to  keep  in  repair  the  said  messuages  or  tene- 
ments, and  the  buildings  then  erecting  and  building,  or  to  be  erected 
and  built,  upon  the  said  piece  or  parcel  of  ground.  He  further 
covenanted  to  pay  all  taxes  &c.,  and  to  deliver  up  the  premises,  so 
kept  in  repair  as  aforesaid,  to  the  Dean  and  Chapter  and  H.  Penton 
and  their  successors,  &c.,  at  the  end  &c.  of  the  term,  with  all  fix- 
tores  &c.  He  also  covenanted  that  it  should  be  lawful  &c.  (for  the 
landlords  from  time  to  time  to  enter  to  view  the  state  of  repairs, 
&c.) ;  that  he,  his  executors,  &c.,  would  repair  on  notice ;  and 
that  be  would  not  carry  on  certain  trades  &c.  And  the  lessors 
covenanted  for  quiet  enjoyment,  by  the  lessee,  &c.,  on  payment  of 
the  rents  and  performance  of  the  covenants. 

In  this  last  mentioned  lease  there  was  not,  nor  was  *there  in  the      [  *1003  ] 
counterpart  thereof,  any  covenant  on  the  part  of  the  lessee  to  build 
on  the  premises  thereby  intended  to  be  demised. 

The  premises  so  demised  by  the  last  mentioned  indenture  were 
part  of  the  said  manor  of  Walworth,  and  comprehend  the  premises 
sought  to  be  recovered  by  this  ejectment.  By  virtue  of  this  last 
Jemise,  T.  Clutton  entered  and  built  upon  the  premises  so  demised 
to  him :  and  be  and  his  assigns  and  undertenants  have  from  the 
time  of  the  making  of  the  last  mentioned  indenture  hitherto  con- 
sUotly  been  in  possession  and  occupation  of  the  premises  in 
question  in  this  cause;  and  he  and  his  assigns  have  constantly 
paid  the  rent  or  sum  of  12L  10s.,  thereby  reserved,  to  the  said  Dean 
and  Chapter,  which  has  been  from  time  to  time  divided  amongst 
the  said  Dean  and  Chapter  in  the  proportions  in  which  they  were 
respectively  entitled  to  the  same :  and  T.  Clutton  and  his  assigns  in 
like  manner  constantly  paid  to  the  said  H.  Penton  the  rent  or  sum 
of  121.  lOtf.  reserved  to  him  by  the  last  mentioned  lease,  until  1801, 
«hen  H.  Penton  assigned  all  his  interest  in  the  said  annual  sum 
of  12L  10«.,  to  one  George  Hart,  to  whom  or  to  whose  representatives 
the  same  has  hitherto,  since  1801,  been  paid  by  T.  Clutton  or  his 
aAfiigns. 


Takibrb. 
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Dob  d.  Gumey,  for  the  plaintiff : 

V. First,  the  lease  of  26th  June,  1786,  was  void,  as  contravening  stat 

18  Eliz.  c.  10,  concerning  ecclesiastical  leases,  and  not  conforming 
to  the  power  contained  in  the  local  Act,  which  required  a  covenant 
to  build.  Or,  if  not  absolutely  void,  it  was  good  only  during  the  life  of 
the  Dean  under  whom  it  was  granted.  That  it  would  enure  even  for 
[  ♦1007  ]  that  time  might  be  questioned,  according  to  Mortice  *v.  Antrohm  (i) 
and  some  other  early  authorities,  but  seems  established  by  Co.  Litt. 
46  a,  Roe  d.  Earl  of  Berkeley  v.  Archbishop  of  York  (2),  Lincoln 
College's  case  (3),  and  The  Bishop  of  Salisbury's  case  (4).  Clearly, 
however,  it  could  not  continue  longer  than  the  life  of  the  Dean  under 
whom  it  was  first  made :  nor,  after  that  time,  could  receipts  of  rent 
by  the  Chapter  under  a  succeeding  Dean  give  such  lease  a  new 
validity  :  Rickman  v.  Garth  (s),  Com.  Dig.  Estates  (G  6)  (6).  The 
law,  in  this  respect,  is  the  same  as  in  the  case  of  leases  by  tenant 
for  life :  Roe  d.  Jordan  v.  Ward  (7),  Doe,  lessee  of  Simpson,  v. 
Butcher  (s),  Goodright,  lessee  of  Wynne,  v.  Humphry s  (9),  Doe  d.  Potter 
V.  Archer  (lO),  Bowes  v.  East  London  Waterworks  Company  (ii). 

Gumey  otherwise  argued  that,  as  the  lease  of  1786  was  clearly 
intended  to  take  effect  under  the  power,  it  could  not  be  made,  by 
construction,  to  pass  an  interest  not  according  to  the  power ;  citing 
Roe  d.  Earl  of  Berkeley  v.  Archbishop  of  York  (12)  and  CoU  and  Glover 
V.  Bishop  of  Coventry  and  Lichfield  (13). 

(Peacock,  contra,  referred  to  1  Sugd.  Powers,  428,  7th  ed.  c.  6, 
s.  8,  §  19 ;  and  Colbridob,  J.  mentioned  Doe  d.  Daniel  v.  Keir  (u).) 

Gumey  also  contended  that,  if  any  of  the  payments  of  rent  after 
the  death  of  the  first  Dean  could  be  supposed  to  establish  a  new 
[  *1008  ]  demise,  it  must  be  *a  lease  in  reversion,  inasmuch  as  there  were 
valid  leases  of  the  manor  subsisting  at  the  time  of  those  payments ; 
but  the  Dean  and  Chapter  could  not,  under  their  power,  lease  in 
reversion.  (These  points  are  not  further  noticed,  the  judgment  not 
having  turned  upon  them.) 
But,  assuming  these  arguments  to  be  correct,  it  will  be  contended 

(1)  Hardr.  325.  (8)  1  Doug.  50. 

(2)  8  R.  E.  413  (6  East,  86,  103).  (9)  1  Doug.  62,  note  (14). 

(3)  3  Co.  Rep.  58  b,  60  a.  (10)  1  Bos.  &  P.  531. 

(4)  10  Go.  Rep.  58  b,  60  b.  (11)  23  R.  R.  84  (Jac.  324). 

(5)  Cro.  Jac.  173.  (12)  8  R.  R.  413  (6  Eaat,  103—106). 

(6)  LoBtplacitum  but  one.  (13)  Hob.  140,  159,  160,  5th  ed. 

(7)  2  R.  R.  728  (1  H.  £1.  97).  (14)  33  R.  R.  378  (4  Man.  ft  By  101). 
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that,  at  all  events,  the  defendant's  pajrment  of  rent,  and  the  accept-       Dos  d. 
ance  of  such  rent  by  the  Dean  and  Chapter,  created  a  good  tenancy  «,, 

from  year  to  year,  which  could  be  determined  only  by  notice  to  quit ;  Takibrb. 
and  no  notice  has  been  given.  In  an  ordinary  case,  perhaps,  a 
tenancy  from  year  to  year  might  be  presumed  under  such  circum- 
stances ;  bat  it  cannot  where  a  corporation  is  the  landlord.  The 
general  rule  is  that  aggregate  corporations  can  regularly  do  no  act 
without  writing  under  seal :  2  Bac.  Abr.  265.  (7th  ed.)  tit.  Corpora- 
tion (E)  3,  Com.  Dig.  Franchises  (P  18).  Exceptions  have  been 
allowed  in  cases  of  trading  corporations,  and  for  the  transacting  of 
small  matters ;  but  the  principle  is  adhered  to :  and  in  Gary  v. 
Mattketcs  (i),  where  it  is  said  that  **  a  corporation  aggregate  may 
appoint  a  bailiff  to  distrain  without  deed  or  warrant,  as  well  as  a 
cook  or  butler,''  the  reason  given  is,  that  "  it  neither  vests  nor  divests 
any  sort  of  interest  in  or  out  of  the  corporation."  In  Mayor  ofLud- 
l*tt  v.  Charlton  (2),  Bolfb,  B.  delivering  the  judgment  of  the  Court 
of  Exchequer,  pointed  out  that  the  rule  requiring  the  contracts  of 
corporations  aggregate  to  be  under  seal  was  not  merely  technical, 
bnt  founded  on  reasons  which  could  not  be  generally  set  aside  with- 
oat  great  inconvenience.  In  the  judgment  of  this  Court  in  Church 
V.  The  Imperial  ^Gas  Light  and  Coke  Company  (s)y  the  principle  of  ['lOOS  ] 
exception  is  said  to  be  **  convenience  amounting  almost  to  necessity." 
As  to  interests  in  land,  almost  all  the  authorities  agree  that  an 
aggr^ate  corporation  cannot  receive  or  grant  them  without  seal : 
to  this  effect  are  Co.  Litt.  94  b,  Bellamy's  case  (4),  and  Com.  Dig. 
Franchises  (F  18)  (where  it  is  said  that,  without  deed,  such  cor- 
{loration  **  cannot  make  a  feoffment,  or  demise,  or  give  a  license  "). 
It  has  been  held  that  a  corporation  aggregate  might  recover  in 
assumpsit  for  use  and  occupation :  Dean  and  Chapter  of  Rochester  v. 
Pierce  (5)^  Southwark  Bridge  Company  v.  SilU  (6)  ;  but  the  reason 
eipressly  given  in  each  case  was  that  the  action  was  not  grounded 
opon  a  demise ;  and  it  was  observed  in  both  instances  that,  if  a 
demise  were  relied  upon,  a  deed  would  have  been  necessary. 

(WioHTXAN,  J.  mentioned  The  Mayor  of  Staffoi'd  v.  Till  (7).) 

The  only  case  in  which  a  supposition  appears  that  there  might  be 

.1}  1  Salk.  191.  (4)  6  Co.  Eep.  38  a,  38  b. 

2;  56  B.  B.  7W  (6  M.  &  W.  815,  (6)  11  E.  R.  673  (1  Camp.  466). 

a3>  (6)  2  Car.  &  P.  371. 

s{)  43  B.  B.  638  (6  Ad.  &  El.  846,  (7)  29  B.  B.  511  (4  Bing.  75). 
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Dob  d.  a  corporation  lease  not  under  the  common  seal  is  Wood  y.  Tat€  (i) : 
«,.  but  there  the  general  question  was  not  argued  ;  nor  were  the  old 

Takisbx.  authorities  referred  to.  The  doctrine  of  the  earlier  cases  is  sup- 
ported by  modern  ones  (with  the  exception  of  some  relating  to 
corporations  for  trading  purposes)  in  which  corporations  aggregate 
have  been  defendants  :  Gibson  v.  East  India  Company  (2),  Arnold  v. 
The  Mayor  of  Poole  (ft),  Paine  v.  Strand  Union  (4).  The  authorities 
on  the  subject  are  very  fully  discussed  in  The  Fishmongers*  Company 
V.  Robertson  (6).    The  tenancy  in  question,  therefore,  at  the  time 

[  ♦1010  ]  *when  this  action  was  brought,  was  only  a  tenancy  at  will,  according 
to  the  doctrine  stated  in  Woodf.  Land,  and  Ten.  170,  171  (ed.  6), 
book  1,  c.  5,  s.  8 :  **  If  a  man  enter  under  a  void  lease,  and  pay  rent, 
he  is  not  a  disseisor,  but  a  tenant  at  will :  "  and  that  tenancy  has 
been  determined  by  demand  of  possession. 

Peacock,  contra  : 

Although  the  lease  of  1786  to  Glutton  was  not  strictly  in  accord- 
ance with  the  power  or  with  the  statute  as  to  ecclesiastical  leases,  it 
was  not  void,  but  voidable  only.  On  this  point  he  cited  4  Bac.  Abr. 
674  et  seq.  (7th  ed.),  tit.  Leases  and  Terms  for  Years  (E) ;  and  he 
observed  that  ecclesiastical  leases  are  void  or  voidable  after  the 
death  of  the  grantor,  according  to  the  subject-matter;  void,  if  the 
thing  leased  lies  merely  in  grant  or  prender,  but,  if  it  lie  in  livery, 
voidable  only,  and  confirmable  by  acceptance  of  rent :  4  Bac.  Abr. 
761  et  seq.,  tit.  Leases  and  Terms  for  Years  (H),  1,  2,  1  Shepp. 
Touchst.  288,  284,  c.  14.  And  he  urged  that,  in  the  present  case,  the 
lease  was  good  against  the  Dean  and  Chapter  who  made  it,  and  good 
also  against  their  successors,  in  whose  times  it  had  been  confirmed 
by  receipt,  and  distribution  among  them,  of  the  rents,  and  by  the 
acts  of  successive  Deans  (including  the  party  who  was  Dean  when 
this  action  was  brought),  in  granting  leases  of  the  Walworth  manor 
estate,  expressly  subject  to  building  leases,  of  which  that  in  question 
was  one  ;  and  that  this  last  was  a  confirmation  by  deed. 

But,  further,  the  Dean  and  Chapter,  by  allowing  the  occupiers  to 

build  upon  the  land  in  the  character  of  lessees,  and  by  acceptance 

of  rent  from  them  in  the  same  character  also,  had  estopped  them- 

[  *ioii  ]      selves  from  saying  *that  there  was  no  demise,  according  to  the 

principle  of  Pickard  v.  Sears  (6),  Oregg  v.  WeUs  (7),  and  Coles  v.  The 

(1)  2  Scott's  N.  R  247.  (4)  70  R  R.  503  (8  a  B.  326). 

(2)  60  R  R.  688  (5  Bing.  N.  C.  (5)  63  R  R  242  (5  Man.  &  G.  131). 
262).  (6)  45  B.  B.  538  (6  Ad.  &  £L  468). 

(3)  61  B.  B.  664  (4  Man.  &  G.  860).  (7)  50  B.  B.  347  (10  Ad.  &  EL  90). 
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Bank  of  England  (i).  The  award  states  that  the  Dean  and  Chapter 
have  received  rent,  and  does  not  treat  the  payments  as  mere  com- 
pensation for  a  permissive  occupation.  Bent  implies  a  demise ;  and 
it  must  be  presamed  therefore  that  every  thing  essential  to  the 
validity  of  the  demise  had  been  done.  In  Beverley  v.  Lincoln  Gas 
Light  and  Coke  Company  {'^),  Fatteson,  J.,  delivering  the  judgment 
of  the  CouBT,  said :  "  Call  it  by  whatever  name  we  please,  permis- 
aion  or  demise,  it  clearly  binds  the  corporation ;  the  party  occupying 
and  paying  rent  under  it  acquires  rights  from  the  corporation, 
becomes  their  tenant  from  year  to  year,  and  can  be  ejected  only  by 
the  same  means  as  would  be  available  for  an  individual  landlord ; " 
and  a  distinction  is  there  recognized  between  executed  and  executory 
contracts  for  the  occupation  of  land  (3). 


Gurney  replied. 


DOEd. 

Pknninqtok 

r. 

Tanikbs. 


Cur.  adv,  vtdt. 


Lord  Denuan,  Ch.  J.  now  delivered  judgment : 

A  great  many  points  were  made  upon  the  argument  in  this  case  : 
bot,  in  the  result,  the  question  upon  which  the  entry  of  the  verdict 


[  1012  ] 


1)  10  Ad.  &  EL  437. 

(2;  45  B.  R.  626  (6  Ad.  &  £1.  829, 
■rtO). 

(3)  Peacock  contended  that,  unless 
the  payments  to  the  Dean  and  Chapter 
W  been  aooepted  as  rent  due  upon  a 
demise,  the  Statute  of  Limitations  was 
h  bar  to  the  action,  as  there  had  heen 
to  piMMciswion  in  the  Dean  and  Chapter 
vitfain  twenty  years  unless  hy  the 
leunpt  of  rent  On  thia  point  the 
f.uon  gare  no  opinion.  Peacock  re- 
ferred to  an  unreported  case  of  Doe 
c.  Pnmfn^ton  t.  BarrtU  and  another, 
vhere  the  same  lease  came  in  question 
vbich  was  under  dispute  in  the  case 
ibwe  reported.  The  cause  was  tried 
before  Tindal,  Oh.  J.  at  the  Guildford 
dommcr  Assixes,  1845.  There  had 
b9«n  no  demand  of  possession.  The 
itfiendaats  had  a  verdict ;  and  a  rule 
^ui  was  obtained,  to  enter  the  verdict 
i'jt  the  plaintiff.  Cause  was  shown, 
I>«ieinber  17th,  1846,  before  Lord 
iMunan,  Ch.  J.,  Coleridge,  Wight- 
can  and  Erie,  JJ.,  and  the  rule  was 
hacharged  in  Michaelmas  vacation 
.iMoemher  17th),  1846.  LordDENMAN, 
'1^  J.,  who  ddivered  the  judgment  of 


the  Court,  said  that  it  was  unnecessary 
to  pronounce  any  opinion  upon  the 
validity  of  the  lease  or  the  creatiou  of 
a  tenancy  from  year  to  year,  because, 
according  to  the  evidence  before  the 
Court,  the  action  was  barred  by  the 
Statute  of  Limitations.  He  observed : 
"This  ejectment  is  brought  without 
notice  to  quit  or  a  demand  of  posses- 
sion, upon  the  ground  that  the  present 
possession  of  the  defendants  is  wrong- 
ful ;  and,  if  it  is  wrongful  now,  it 
was  the  same  more  than  twenty  years 
before  the  action  was  commenced ;  and 
such  a  continuance  of  a  wrongful  pos- 
session is  a  bar  to  this  action.  This 
difficulty  cannot  be  i-emoved  by  the 
annual  payments  unless  the  plaintiff 
admits  them  to  be  payments  of  rent 
due  under  a  term,  which  he  refuses 
to  do,  because  the  existence  of  the 
term  in  the  defendants,  which  has  not 
been  determined,  would  defeat  the 
action.  On  the  second  point  he  claims 
to  treat  the  payments  as  acknowledg- 
ments of  the  landlord's  title,  without 
admitting  them  to  show  a  correlative 
right  in  the  tenant ;  but  this  he  cannot 
do." 
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DoK  d.       depends  was,  whether  the  Dean  and  Chapter  of  Canterbury  had  by 

t*.  receipt  of  rent  adopted  and  confirmed,  as  against  themselves,  the 

Tanibbb.      lease  of  1786,  or  created  a  tenancy  from  year  to  year  which  was  not 

determined  when  the  ejectment  was  brought.    The  facts  which  raise 

the  only  question  necessary  for  us  to  determine  are  very  short. 

In  1786,  the  Dean  and  Chapter  of  Canterbury  (acting,  as  thev 
supposed,  under  the  authority  of  a  private  Act  of  Parliament), 
together  with  Henry  Penton,  granted  a  lease  of  premises,  including 
those  in  question,  for  ninety-nine  years,  reserving  a  rent  to  the  Dean 
and  Chapter,  and  another  rent  to  Henry  Penton. 

These  rents  have  been  regularly  paid  down  to  the  time  of  the 
proceedings  in  question,  and  have  been  received  by  the  lessors  and 
their  successors,  including  the  present  Dean  and  Chapter.  It  was 
agreed  upon  the  argument  that  the  power  to  grant  leases  had  not 

[  •1018  ]  been  pursued,  *and  that  the  lease  of  1786  was  certainly  voidable, 
if  not  void.  The  lessors  of  the  plaintiff  contended  that  it  was 
absolutely  void ;  and  the  defendants  that  it  was  voidable  only  by 
each  successive  Dean  and  Chapter,  but  that  it  was  capable  of  con- 
firmation by  them  in  succession  by  payment  and  acceptance  of  rent 
under  it ;  and  that,  at  all  events,  if  actually  void,  the  acceptance  of 
rent  created  a  tenancy  from  year  to  year  determinable  only  by  notice 
to  quit.  With  respect  to  the  tenancy  from  year  to  year,  the  lessors 
of  the  plaintiff  contended  that,  in  order  to  establish  such  a  tenancy, 
a  demise  by  the  Dean  and  Chapter  by  deed  must  be  shown. 

It  is  unnecessary  for  us  to  give  any  positive  opinion  as  to  the 
lease  of  1786  being  voidable  only  or  absolutely  void ;  because,  even 
if  absolutely  void,  as  contended  for  by  the  lessors  of  the  plaintiff, 
the  payment  and  receipt  of  rent  is  evidence,  we  think,  against  the 
Dean  and  Chapter,  of  a  demise  by  them  from  year  to  year ;  and  that 
the  presumption  arising  from  such  payment  and  acceptance  is  the 
same  in  the  case  of  a  corporation  as  of  other  persons. 

To  enforce  an  executory  contract  against  a  corporation  it  might 
be  necessary  to  show  that  it  was  by  deed  ;  but,  where  the  corpora- 
tion have  acted  as  upon  an  executed  contract,  it  is  to  be  presumed 
against  them  that  every  thing  has  been  done  that  was  necessary  to 
make  it  a  binding  contract  upon  both  parties,  they  having  had 
all  the  advantage  they  would  have  had  if  the  contract  had  been 
regularly  made.  This  is  by  no  means  inconsistent  with  the  rule 
that,  in  general,  a  corporation  can  only  contract  by  deed:  it  is 
merely  raising  a  presumption  against  them,  from  their  acts,  that 

[  *iou  ]      they  have  ^contracted  in  such  a  manner  as  to  be  binding  upon 
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them,  whether  by  deed  or  otherwise ;  and  we  are  not  aware  of  any       Dos  d. 
decision  or  authority  against  this  view  of  the  case.  ^^ 

If  the  lease  of  1786  was  voidable  only,  it  is  clear  from  the  autho-  taniebk. 
rities  cited  on  the  argument  that  it  was  set  up  by  each  successive 
Dean  and  Chapter  by  acceptance  of  the  rent.  If  we  understand 
right,  there  is  no  demise  by  the  Dean  and  Chapter  in  the  declaration 
in  this  case  (i) ;  but  the  lessors  of  the  plaintiff  contend  that  the 
place  in  question  was  demised  to  them  by  leases  first  in  1789,  then 
in  1805,  and  so  on ;  the  Dean  and  Chapter  not  being  at  those  times 
toand  by  any  lease  to  those  under  whom  the  defendant  claims,  by 
reason  of  the  void  or  voidable  nature  of  the  lease  of  1786.  But 
those  leases  under  which  the  lessors  of  the  plaintiff  claim  were  all 
made  "  subject  to  the  building  leases  so  thereof  granted  ;  "  therefore 
the  lessors  of  the  plaintiff  can  be  in  no  better  condition  than  the 
Dean  and  Chapter  would  be,  supposing  the  action  of  ejectment  to 
hare  been  brought  on  their  demise. 

We  therefore  upon  the  whole  are  clearly  of  opinion  that  the 
verdict  in  this  case  ought  to  be  entered  for  the  defendant. 

Verdict  to  be  entered  for  defendant. 


LEGGE  V.  HARLOCK.  i848. 

(12  a  B.  1015—1025;  S.  C.  18  L.  J.  Q.  B.  45.)  -D«c-  18. 

Declaration  in  debt  stated  a  building  contract  under  seal,  by  which  [  1016  ] 
pUintifF  covenanted  to  complete  buildings  by  October  23i*d,  and  defendant 
to  pay  him  418/.  on  the  completion,  and  it  was  further  covenanted  that,  if 
defendant  should  order  any  extra  work,  he  should  pay  plaintiff  its  value, 
or,  if  he  ordered  any  diminution  or  omission,  plaintiff  should  allow  the 
value  out  of  the  418/.  Also  that,  if  the  buildings  should  not  be  finished  on 
the  2STd  October,  plaintiff  should  pay  the  penalty  of  1/.  per  day  for  every 
eabseqaent  day  employed,  as  liquidated  damages.  Provided  that,  if  defen- 
dant diould  require  any  additional  work,  plaintiff  should  be  allowed  so 
much  extra  time  beyond  23rd  October  as  might  be  necessary  for  completing 
the  same.  The  plaintiff  averred  that  defendant  ordered  extra  work,  which 
required  thirty-one  days  of  additional  time,  and  the  value  of  which  was 
84/. ;  and  that  the  contract  would  have  been  fulfilled  by  October  23rd,  but 

1)  The  paper-books  consisted  only  Stratford.    3.  By  Fleming  and  HalK 

'4  the  award,  which  did  not  set  out  4.    By    Charles    Pettingal,    and    by 

*3e    demiBea.     The    reporters    have  Wetherell,    Stratford,    Fleming    and 

touertained   that   the  demises  were:  Hall.     5.  By  the  Dean  and  Chapter 

I    By  Wflliam  Pennington,  Thomas  of  Canterbury.    Taniere  appeared  and 

Wetherell,  William  Samuel  Stratford,  defended  for  a  part  of  the  premises ; 

Thomas  Fleming  and  Stephen  Hall.  Barrell  and  another  (see  p.  459,  note 

*i.  By    Pennington,    Wetherell,'  and  (3),  ante),  for  the  residue. 
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Leooe  for  Buch  orders.   And  he  demanded  the  418/.  {minus  a  sum  for  diminntioos), 

«.  and  847.  for  the  extra  work. 

Harlogk.  Defendant  pleaded,  as  to  22/.,  parcel  of  the  debt  in  the  declaration  men- 

tioned, that  the  extra  time  necessary  for  completing  the  additional  vork 
was  nine  days  only,  but  that  the  plaintiff  had  exceeded  the  time  ending 
on  23rd  October  by  thirty-one  days,  whereby  he  became  liable  to  pay 
defendant  22/.  according  to  the  deed;  which  22/.  defendant  offered  to 
set  o£F : 

Held,  on  general  demurrer,  that  the  clause  for  payment  of  1/.  per  day 
applied  to  the  covenant  for  extra  time  in  respect  of  extra  work,  as  well  as 
to  the  clause  which  fixed  a  day  for  completing  the  contract  as  originally 
defined :  and  that  defendant  might  deduct,  in  the  form  of  set-off,  W.  per 
day  for  the  number  of  days  by  which  plaintiff  had  exceeded  the  necessary 
time  for  completing  the  extra  work. 

Also,  on  special  demurrer,  that  the  set-off  was  not  bad  because  pleaded 
to  the  418/.,  and  the  84/.  as  constituting  one  debt. 

Debt.  The  first  count  of  the  declaration  stated  an  agreement 
under  seal,  between  the  plaintiff  of  the  one  part  and  defendant  of 
the  other,  dated  11th  October,  1847,  whereby  the  plaintiff  covenanted 
and  agreed  with  the  defendant  that  he,  plaintiff,  would,  on  or  before 
the  28rd  of  October  then  instant,  erect,  build  and  completely  finish, 
on  the  farm  and  premises  of  defendant,  situate  &c.,  a  barn,  waggon- 
shed  and  granary,  according  to  the  drawings  and  specification  to 
the  deed  annexed,  and  execute  all  the  said  works  in  a  workmanlike 
manner,  and  to  the  satisfaction  of  defendant  or  his  surveyor,  and 
would  provide  proper  materials  &c. ;  and  defendant  covenanted  and 
agreed  to  pay  plaintiff  418Z.  as  soon  as  the  said  barn  &c.  should  be 
completely  built  and  finished,  to  the  satisfaction  &c.  And  it  was 
thereby  further  agreed  (after  a  clause  not  now  material)  as  follows : 
[  1016  ]  «  That  no  alteration  of  or  deviation  from  the  works  mentioned 

and  described  in  the  said  drawing  and  specification,  which  should 
be  made  at  the  request  or  by  the  direction  of  the  defendant,  his 
executors,  administrators  or  assigns,  or  his  architect  or  surveyor, 
should  vitiate  or  make  void  that  agreement ;  but  that,  in  case  the 
defendant,  his  executors,  administrators  or  assigns,  should  direct 
any  more  work  to  be  done  to  the  said  barn,  waggon-shed  and 
granary  than  is  contained  in  the  said  drawing  and  specification, 
then  the  said  defendant,  his  executors  or  administrators,  should  pay 
or  cause  to  be  paid  unto  the  said  plaintiff,  his  executors  or  adminis- 
trators, so  much  money  as  such  extra  work  and  the  materials  used 
therein  should  amount  to ;  and  that,  in  case  it  should  be  thought 
proper  by  the  defendant,  his  executors,  administrators  or  assigns, 
to  direct  or  cause  any  part  of  the  work  contained  in  the  said  drawing 
and  specification  to  be  diminished  or  omitted,  then  the  plaintiff 
should  deduct  and  allow  out  of  the  said  sum  of  418L  so  much  money 
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a8  the  works  so  to  be  diminished  or  omitted  should  amount  to  upon       Lvooa 

a  reasonable  valuation  thereof,  any  thing  therein  before  contained     Harlook. 

to  the  contrary  notwithstanding.     And  also  that,  if  the  said  barn, 

vaggOD-ehed  and  granary  should  not  be  erected  and  finished  on 

the  23rd  day  of  October  then  next  as  aforesaid,  the  plaintiff,  his 

eiecQtors  or  administrators,  should  be  subjected  to  and  should  pay 

to  the  defendant,  his  executors,  administrators  or  assigns,  the  penalty 

or  forfeiture  of  11.  for  each  day  that  might  be  used  for  completing 

the  said  works  over  and  beyond  the  said  28rd  day  of  October  then 

next,  such  penalty  to  be  recovered  as  liquidated  damages  in  any  of 

her  Majesty's  courts  of  record.    Provided  always  *that,  in  case  the      [  'i^n  ] 

defendant  should  require  any  additional  works  or  things  to  be  done 

by  the  plaintiff  beside  those  mentioned  in  the  said  drawing  and 

specification,  in  such  case  the  plaintiff  should  be  allowed  so  much 

extra  time,  beyond  the  said  28rd  day  of  October  then  next,  as  might 

he  necessary  for  doing  and  completing  the  same.'' 

The  count  then  went  on  to  aver  that  the  plaintiff,  immediately 
after  execution  of  the  deed,  to  wit  on  &c.,  commenced  the  erection 
ind  building  of  the  barn  &c.,  according  to  the  drawings  &c.,  and 
provided  proper  materials  &c. ;  and  that  plaintiff  was  then  proceed- 
ing to  completely  finish  the  same  on  or  before  the  said  23rd  day  of 
October  next  after  the  making  of  the  said  deed :  and  that,  whilst  he, 
:Le  plaintiff,  was  employed  in  the  erection  and  building  of  the  said 
barn,  waggon-shed  and  granary,  and  before  the  said  28rd  day  of 
October,  to  wit  on  20th  October  and  on  divers  other  days  and  times 
daring  the  progress  of  the  said  erection  and  building  and  before  the 
^aid  2Srd  October,  the  defendant  did  require  additional  works  and 
things  to  be  done  by  the  plaintiff  besides  those  mentioned  in  the 
said  drawing  and  specification ;  which  said  additional  works  and 
things  so  required  by  the  defendant  to  be  done  by  the  plaintiff 
necessarily  required  a  long  space  of  time,  to  wit  thirty-one  days  of 
fxtra  time,  beyond  the  said  28rd  October,  for  the  doing  and  com- 
]»ledng  the  same.  The  count  further  stated  that  the  defendant, 
daring  the  progress  of  the  work  and  before  28rd  October,  directed 
xore  work  to  be  done  to  the  bam  &c.  than  was  contained  in  the 
drawing  &e.f  the  value  of  which  work  &c.  was  842.,  and  also  directed 
work  which  had  been  contained  in  the  drawing  to  be  diminished 
uid  omitted,  to  the  value  of  2Z. :  and  that,  but  for  the  said  extra 
and  additional  *work  &c.,  and  things  required  to  be  done,  plaintiff  [  *^^^^  1 
lould  have  completely  finished  the  said  bam  &c.  (except  so  far  as 
iimintitiofis  and  omissions  had  been  ordered)  according  to  the  deed. 
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Leook  And  that  plaintiff  did  (with  that  exception),  within  a  certain  time,  to 
Harlock.  '^^^  thirty-one  days,  from  and  after  the  said  23rd  October,  in  a 
workmanlike  manner,  and  to  the  satisfaction  of  the  defendant,  erect, 
build  and  completely  finish  the  said  barn,  &c.  upon  the  said  farm 
and  premises  of  defendant  according  to  the  drawing  <bc.,  t<^tber 
with  the  said  extra  work  &c.,  and  did  provide  proper  materials  &c.; 
which  said  space  of  time  beyond  the  said  23rd  October  was  necessary 
for  doing  and  completing  the  said  extra  works  and  things  so  required 
by  the  defendant  to  be  done  as  aforesaid :  And  the  plaintiff  in  fact 
says  that  he  has  performed  and  fulfilled  all  things  on  the  part  of 
him,  plaintiff,  to  be  performed  &c.,  according  to  the  true  intent  &c« 
of  the  said  deed  ;  whereby  and  by  means  of  the  premises  an  action 
hath  accrued  to  plaintiff  to  demand  416/.  (being  the  amount  of  the 
4182.  after  deducting  the  said  2Z.),  and  also  842.  the  value  of  the  said 
extra  work  and  of  the  materials  used  therein ;  amounting  together 
to  5002. 

There  were  counts  for  work,  labour  and  materials,  and  on  an 
account  stated. 

Plea  1.  And  the  defendant,  as  to  the  sum  of  22Z.,  parcel  of  the 
debt  in  and  by  the  first  count  of  the  declaration  above  mentioned 
and  demanded,  and  all  causes  and  cause  of  action  in  respect  thereof, 
and  as  to  so  much  of  the  first  count  as  relates  to  a  certain  space  of 
time  beyond  the  23rd  October  therein  in  that  behalf  mentioned, 
and  stated  to  have  been  necessary  for  doing  and  completing  the 
extra  work  &c.  so  required  by  defendant  to  be  done  as  therein  also 
[  *ioi9  ]  mentioned,  saith  *that  the  space  of  time  necessary  for  the  doing  and 
completing  by  plaintiff  of  the  extra  work  and  additional  works  and 
things  so  required  by  defendant  to  be  done  as  in  the  said  first  count 
mentioned,  beyond  the  said  23rd  October,  was  a  space  of  nine  days 
and  no  more ;  and  that  plaintiff  was,  in  pursuance  of  the  said  det^d 
in  the  first  count  mentioned,  and  of  the  proviso  therein  in  that 
behalf  contained,  allowed  by  defendant  nine  days  extra  time  beyond 
the  said  23rd  October,  for  doing  and  completing  the  same :  Neverthe- 
less defendant  further  saith  that  plaintiff  did  use  thirty-one  days 
over  and  beyond  the  said  23rd  October  for  erecting,  building  and 
completely  finishing  the  said  barn,  waggon-shed  and  granary,  and 
for  doing  and  completing  the  said  extra  and  additional  works  and 
things  so  required  to  be  done  by  defendant  as  aforesaid,  being  twenty, 
two  days  over  and  beyond  the  said  23rd  October,  and  over  an^] 
beyond  the  said  nine  days  so  allowed  by  defendant  and  necessar,^ 
as  aforesaid :  Whereby,  and  by  force  of  the  said  deed,  the  plaintif 
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beeame  and  was  and  is  liable  to  pay  to  the  defendant  22Z.,  being  at       lbgoib 

and  after  the  rate  of  1/.  for  each  of  the  said  extra  twenty-two  days     hablook. 

80  nsed  by  plaintiff  as  aforesaid :  and  the  said  sum  of  22Z.  and  every 

part  thereof  was,  at  the  time  of  the  commencement  of  this  suit,  and 

still  is,  due  from  defendant  to  plaintiff  as  aforesaid :  which  said  sum 

dbc. :  set-off  of  this  sum  against  the  22Z.  in  the  introductory  part  of 

the  plea  mentioned.    Verification. 

As  to  the  residue  of  the  sum  demanded  there  were  pleadings 
which  it  is  not  necessary  to  state,  and  which  led  to  issues  of  facts. 

Demurrer  to  plea  1,  assigning  several  causes  which  it  is  unnecessary 
to  set  forth.    The  point  principally  contested  *in  the  argument  was      [  *^^^^  ] 
not  stated  as  a  ground  of  demurrer.    Joinder.     The  demurrer  was 
argued  in  this  vacation  (i). 

WaUan^  for  the  plaintiff: 

The  declaration  shows  that  the  plaintiff  executed  the  whole  work 
in  a  time  not  longer  than  was  necessary  for  doing  it  with  the  addi- 
tions ordered  by  the  defendant,  and  that  he  is  therefore  entitled  to 
reooTer  the  4182.,  nUntM  22.  to  be  allowed  for  deductions.  The 
defendant  attempts  to  set  off  a  penal  sum  of  22{.  for  days  consumed 
beyond  the  23rd  of  October.  But,  under  the  circumstances  shown 
on  the  record,  the  agreement  for  a  penal  sum  was  at  an  end  when 
that  day  had  passed.  The  bargain  for  IL  a  day  related  only  to  such 
time  as  the  plaintiff  might  consume  after  the  23rd  October  in  execut- 
ing the  work  as  at  first  contracted  for.  When  extra  work  had  been 
undertaken,  and  the  time  exceeded,  the  defendant  might  have  stopped 
any  further  execution  of  the  contract,  or  might  have  brought  an 
action  for  not  completing  it  in  reasonable  time :  but  a  stipulated 
penalty  cannot  be  extended  to  matters  not  originally  within  the 
stzpolation,  unless  by  express  agreement.  ( Watson  also  stated  formal 
objections  to  the  plea,  which  are  noticed  in  the  judgment  of  the 
Corxx,  and  of  which  no  further  mention  is  considered  necessary.) 

WeUs,  contra  (2)  : 
The  material  cause  of  action  is  the  non-payment  of  the  price 
Migiziallj  contracted  for.    *There  is  no  demand  in  respect  of  the      [  ♦1021  ] 

[  1 )  December  6th,  before  Lord  Den-  statemenlb  of  points  for  argument ;  but 

£AD,   Ch.  J.  and  Patteson,  J. :   and  Wataon  answered  that  it  was  ground 

Iiecember  7th,  before  Lord  Denman,  for  general  demurrer  and  for  a  writ 

.  li.  J^  Piatteeon  and  Coleridge,  JJ.  of  error ;   and  the  Court  desired  to 

i'j]   Wells  urged  that  the  objection  hear  WdU  upon  the  point      Wat$ati 

cjaiftly   relied  iijwn  by    Watson  was  cited  Fletcher  v.  Dyche,  1  E.  E.  414 

L^   mentioned  in  the  demurrer   or  (2  T.  E.  32). 

m.R- — Toii.  Lxzvi.  80 
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Lboob       extra  work  :  but  the  plaintiff  alleges  that,  if  such  work  had  not  been 
hablook.    required,  he  would  have  fulfilled  the  contract  within  the  specified 
time :  and  he  insists  upon  the  stipulation  that,  if  extra  work  were 
required,  he  was  to  have  extra  time  in  proportion.    But  the  Court 
will  look  to  the  order  in  which  the  clauses  stand.    After  the  agree- 
ment for  performance  of  the  work  by  the  28rd  October  for  4181., 
come  the  stipulations  for  further  payment  if  extra  work  should  be 
required,  and  for  deduction  if  the  work  should  be  diminished ;  and 
then  a  distinct  clause  imposing  the  forfeiture  of  IZ.  per  day  after 
28rd  October,  with  the  proviso,  which  must  be  deemed  a  part  of  that 
clause,  that,  if  extra  work  should  be  required,  a  reasonable  time  shall 
be  allowed  beyond  the  28rd  October.     The  plaintiff  insisting  on  that 
proviso,  the  defendant  is  entitled  to  restrict  its  operation  by  sii^est- 
ing  that  the  period  of  time  to  which  the  excuse  applies  is  nine  days, 
whereas  the  plaintiff  consumed  thirty-one.    Then,  according  to  the 
statement  on  both  sides,  the  difference  between  nine  and  thirty-one 
days  ought  to  be  deducted  from  the  plaintiff's  demand,  unless  it  can 
be  held  that,  as  soon  as  any  extra  work  was  ordered  and  undertaken, 
the  12.  penalty  was  gone.    But  there  is  no  authority  for  this. 
Macintosh  v.  Midland  Countiea  Railway  Company  (i)  may  be  dted: 
but  that  case  turned  ultimately  upon  the  question  whether  or  not 
the  plaintiff  had  fulfilled  a  covenant,  which  the  CouBxheld  to  be  an 
independent  one,  to  complete  work  by  a  certain  day. 

(Lord  Dbnman,  Gh.  J. :  Do  you  find  any  case  in  which  the  Courts 
[  •1022  ]      have  extended  the  liability  to  *such  a  penalty  as  this,  where  a  change 
has  been  made  as  to  time  ?) 

Duckworth  v.  Alison  (2),  though  not  a  direct  authority,  shows  the 
disposition  to  give  such  clauses  an  enlarged  operation.  The  Court 
of  Exchequer  there  held  that  a  penalty  of  so  much  per  week  for  delay 
in  completing  a  contract  might  be  set  off  against  charges  for  extra 
work.  But,  further,  in  the  present  case,  the  11.  per  day  for  twenty- 
two  days  appears  by  the  pleadings  to  be  rather  a  debt  than  a  penalty. 

Burcham  (in  the  absence  of  Watson),  in  reply : 
The  penal  sum  may  be  measured  against  the  claim  of  the  contractor 
where  the  forfeiture  accrues  merely  by  exceeding  a  specified  time; 
and  thus  far  the  two  cases  mentioned  on  the  other  side  may  apply : 
but  there  are  no  means  of  making  such  an  adjustment  where  the 
question  is,  whether  a  reasonable  time  has  been  exceeded.  The  con- 
(1)  14  M.  &  W.  548.  (2)  1  M.  &  W.  412 ;  S.  C.  Tyr.  &  Q.  742. 


TOL.LXXVI.]      1848.     Q.  B.     12  Q.  B.  1022—1024.  467 

tract  neither  ascertains  what  shall  be  a  reasonable  time,  nor  furnishes  Lboob 
a  tribunal  which  can  decide  it.  And  the  clause  imposing  a  forfeiture  hablook. 
per  day  is  not  to  be  incorporated  with  the  subsequent  proviso  for  extra 
time ;  they  are  independent  stipulations.  Their  effect  is,  as  was  laid 
down  in  Macintosh  v.  Midland  Counties  Railway  Company  (i) ,  that  the 
contractor  is  liable  to  pay  the  penal  sum  if  the  work  is  not  completed 
by  the  given  day,  and  that,  if  by  the  fault  of  the  other  party  he  has 
been  prevented  from  completing  it  in  time,  and  has  suffered  loss  in 
eonseqnence,  he  may  bring  his  action  for  any  damages  he  may  have 
sustained. 

(Pattbson,  J. :  If  the  covenant  and  proviso  are  independent,  the 
dedaction  from  the  ^plaintiff 's  demand  should  be  for  thirty-one     [  *1023  ] 
days.    The  word  ''  allowed "  seems  inconsistent  with  your  con- 
fitroetion.     Out  of  what  is  the  allowance  to  be,  if  the  proviso  is 
independent  of  the  preceding  covenant?) 

The  word ''  allowed  "  cannot  make  the  penal  clause,  which  in  terms 

applies  only  to  the  non-completion  by  October  28rd,  extend  also  to 

Uie  covenant  in  respect  of  extra  work. 

Cur.  adv.  wit. 

Lord  Bbnhan,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  debt  on  a  building  contract,  to  recover  two 
soms  of  416Z.  and  84Z. ;  the  former  alleged  to  be  due  as  the 
covenanted  price  of  work  done  by  the  plaintiff,  the  latter  as  the  fair 
▼alue  of  extra  work  ordered  by  the  defendant. 

The  declaration  sets  out  a  deed  between  the  parties,  by  which  it 
was  provided  that  certain  specified  work  was  to  be  done  by  the 
plaintiff  for  the  sum  of  418Z.,  but  the  defendant  was  to  be  at  liberty 
to  order  additional  work,  or  to  diminish  that  specified,  and  payments 
or  deductions  to  be  made  accordingly.  It  is  then  stipulated  that,  if 
the  specified  work  be  not  erected  and  finished  on  the  28rd  October, 
1647,  the  plaintiff  should  pay  11.  for  every  day  that  might  be  used 
over  and  beyond  the  28rd  October,  as  liquidated  damages.  Provided 
that,  in  case  the  defendant  should  require  additional  works,  the 
plaintiff  should  be  allowed  such  extra  time  beyond  the  23rd  October 
%s  might  be  necessary  for  doing  and  completing  the  same. 

The  declaration  then  states  that  the  defendant  did  require  addi- 
uonal  works,  the  value  of  which  was  84Z.,  ^and  that  he  made  slight     [  *io84  ] 
'liminations,  to  the  value  of  22. :  that  the  plaintiff  would  have  erected 
4Dd  finiabed  the  specified  works  on  the  28rd  October  but  for  the 

(1)  14  M.  &  W.  548,  658. 
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Lboos       additional  works  ordered :  that  he  did  complete  the  whole  within  a 
HABiiooK.     certain  time,  to  wit  thirty-one  days  after  the  28rd  October ;  and  that 
such  extra  time  was  necessary  to  complete  the  additional  works. 

The  defendant  pleads,  as  to  221.,  parcel  of  the  sums  claimed  m 
the  first  count,  and  as  to  the  extra  time  mentioned  in  that  coant, 
that  nine  days  only  beyond  the  23rd  October  were  rendered  necessary 
by  the  additional  works,  bat  that  thirty-one  days  were  used ;  whereby 
plaintiff  became  liable  to  pay  22Z.  for  the  twenty-two  days  not 
rendered  necessary ;  and  offers  to  set  off  so  much. 

To  this  plea  there  is  a  special  demurrer  (i). 

The  case  turns  upon  the  construction  of  the  deed  in  this  respect 

For  the  plaintiff  it  was  contended  that,  when  additional  works 
had  been  ordered  by  the  defendant,  and  any  extra  time  beyond  the 
28rd  October  was  thereby  rendered  necessary,  the  stipulation  as  to 
payment  of  11.  per  day  was  at  an  end  ;  and  that  the  plaintiff,  if  liable 
at  all  for  using  more  time  than  was  necessary,  must  be  sued  in  a  cross 
action  for  damages  for  not  completing  within  a  reasonable  time. 

We  are  of  opinion  that  such  is  not  the  true  construction  of  the 
deed,  but  that  the  plaintiff  is  made  liable  by  the  deed,  prima  faci^, 
to  pay  IZ.,  per  day  for  every  day  actually  used  by  him  beyond  the 
28rd  October ;  allowing  him,  however,  (that  is,  not  charging  him 
[  *1025  ]  for)  so  many  of  the  days  so  used  as  were  rendered  necessary  *by 
the  additional  works.  The  demurrer  admits  the  allegations  of  the 
plea  that  thirty -one  days  were  actually  used,  and  that  nine  days  only 
were  rendered  necessary  by  the  additional  works.  The  defendant, 
therefore,  is  entitled  to  claim  and  to  set  off  221.  for  the  twenty-two 
days  not  rendered  necessary. 

It  was  further  objected  to  the  plea  that  it  is  pleaded  to  22/., 
parcel  not  only  of  the  covenanted  price  but  of  the  value  of  the  addi- 
tional works :  but  this  we  think  is  not  a  valid  objection ;  for  both 
are  claimed  as  debts  and  liquidated  sums  by  the  declaration,  to 
which  the  221.  claimed  by  the  plea,  if  due  at  all,  may  by  the 
general  course  of  law  be  pleaded  by  way  of  set-off.  It  was  further 
objected  that  the  plea  is  pleaded  as  to  the  extra  time  mentioned  in 
the  declaration,  which  is  insensible.  We  think  that  part  of  the  plea 
is  inserted  by  way  of  explanation,  and  is  not  insensible  ;  but,  if  it 
were,  it  might  be  rejected  as  surplusage. 

We  are  of  opinion  that  the  plea  is  good :   and  judgment  must  be 
given  for  the  defendant. 

Judgment  for  defetidanU 
(1)  See  p.  465,  anU. 
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WAIT  AND  Another  v.  BAKEK(l).  i848. 

(2  Ex.  1—10 ;  S.  0.  17  L.  J.  Ex.  307.)  ^til'  ^' 

The  defendant,  a  corn-factor,  residing  at  Bristol,  in  December,  1846,  ^^^ 

vTOte  to  one  L.,  at  Plymouth,  requesting  samples  of  barley,  and  to  make 
him  an  offer  of  a  cargo.  In  the  same  month  L.  wrote  to  defendant,  and 
sent  samples  of  barley,  and  offered  to  sell  defendant  from  400  to  500 
quarters  f.o.b.,  at  Kingsbridge,  or  some  neighbouring  port,  for  a  certain 
som,  for  casb,  on  handing  bill  of  lading,  or  by  acceptance,  &c.  The  defen- 
dant accepted  the  tenns,  subject  to  L.'s  reply.  L.  acceded  to  defendant's 
proposal,  and  requested  defendant  to  give  him  instructions  about  the  vessel, 
in  order  to  get  her  correctly  insured.  L.  sent  the  defendant  the  charter- 
party  (not  under  seal)  of  a  vessel  in  which  the  barley  was  to  be  shipped,  and 
▼hidi  was  made  in  L/s  name.  In  January,  1847,  the  vessel  was  loaded 
with  the  barley,  and  L.  received  from  the  master  the  bill  of  lading,  by 
which  the  cargo  was  deliverable  at  Bristol  to  the  order  of  L.,  or  assigns,  on 
payment  of  freight.  Subsequently,  L.  called  at  the  defendant's  coimting- 
bouse  in  Bristol,  and  left  the  invoice  and  unindorsed  bill  of  lading;  he 
afterwards  called  again,  when  a  dispute  arose  as  to  the  quality  of  the  barley ; 
the  defendant,  after  some  further  dispute,  tendered  the  amoimt  of  the  cargo 
in  money  to  L.,  who  refused  to  accept  it,  but  took  away  the  bill  of  lading, 
and  indorsed  it  to  the  plaintifEs.  The  defendant,  on  the  arrival  of  the 
vessel,  claimed  and  obtained  part  of  the  cargo ;  but  the  plaintiffs,  on  pro- 
ducing the  bill  of  lading,  obtained  what  remained,  and  paid  the  freight. 
The  jury  found  that  the  defendant  did  not  refuse  to  accept  the  barley  from 
L.;  that  the  tender  was  unconditional;  and  that  he  was  not  an  agent 
entrusted  with  the  bill  of  lading  by  defendant :  Held,  in  an  action  of  trover 
by  the  plaintiffs  for  the  value  of  the  barley  so  obtained  by  the  defendant, 
that  no  property  in  the  cargo  passed  to  the  defendant,  either  by  the  trans- 
action at  Bristol  or  by  the  shipment  of  the  cargo  on  board  the  vessel  by 
L.,  and  that,  therefore,  the  plaintiffs  were  entitled  to  recover. 

Tboyeb  for  500  quarters  of  barley.  Pleas,  Not  gailty,  and  not 
possefiaed ;  apon  which  issue  was  joined. 

At  the  trial,  before  Williams,  J.,  at  the  last  Spring  Assizes  for 
Somersetshire,  the  following  facts  appeared:  The  defendant,  a 
corn-factor  at  Bristol,  had  occasional  dealings  with  a  person  of  the 
name  of  Lethbridge,  who  was  also  a  corn-factor  at  Plymouth,  and 
<m  the  5th  of  December,  1846,  wrote  to  him  the  following  letter  : 

'*  I  hear  that  the  crop  of  barley  in  the  south  of  Hampshire  *is        [  *3  ] 

good  this  year,  and  that  at  Kingsbridge  the  price  is  low,  compared 

with  the  markets  further  eastward.    If  you  are  doing  anything  in 

the  article  this  season,  and  can  make  me  an  ofifer  of  a  cargo,  I  have 

no  doubt  but  we  may  have  a  transaction.    Let  me  hear  from  you 

in  due  course.     Send  me  sample  in  letter,  describing  weight,"  &c. 

,1)  See  the  Sale  of  Goods  Act,  1893      Batik  (1878)  3  Ex.  Div.  164,  169.— 
,*«  ft  67  ^ct.  c.  71),  sees.  17,  18,  and      J.  G.  P. 
ISf,  and  Mirabita  v.  Imperial  Ottoman 
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Wait  To  which  Lethbridge  wrote  the  following  answer  on  the  9th  ol 

Bakbk.       tl^B't  month : 

**  I  beg  to  inform  you  that  I  have  not  yet  commenced  baying 
barley  in  Eingsbridge  market,  farmers  there  standing  out  for  10^. 
a  bag.    After  Saturday's  market  I  will  send  you  a  sample  and  an 

offer,  if  possible." 

» 

On  the  14th,  Lethbridge  wrote  the  following  letter  to  the 
defendant : 

**  I  herewith  hand  you  samples  of  common  and  chevalier  barley 
of  the  neighbourhood  of  Eingsbridge,  and  will  engage  to  sell  yoa 
from  400  to  500  quarters  f.o.b.  barley  at  Eingsbridge,  or  neigh- 
bouring port,  at  40s.  per  quarter  common,  and  42«.  per  quarter 
chevalier,  in  equal  quantities,  for  cash,  on  handing  bills  of  lading, 
or  acceptance  at  two  months'  date,  adding  interest  at  the  rate  of  6L 
per  cent,  per  annum,  subject  to  your  reply  by  course  of  post." 

On  the  16th,  the  defendant  returned  the  following  reply : 

'*  I  beg  to  accept  your  offer  of  250  quarters  of  chevalier  barley, 
at  428.  per  quarter,  and  250  quarters  common,  at  40«.  per  quarter 
f.o.b.,  for  cash  payments,  on  receipt  of  bill  of  lading  and  invoice, 
or  acceptance  at  two  months'  date,  adding  interest  at  the  rate  of  51. 
per  cent,  per  annum,  subject  to  your  reply  by  course  of  post." 

On  the  18th,  Lethbridge  wrote  the  defendant  as  follows : 

"  Your  favour  of  the  16th  came  duly  to  hand,  and  note  by  i( 
[  *3  ]        your  acceptance  of  my  offer  of  barley.    I  suppose  I  *am  to  take  up 
a  vessel  at  the  best  possible  freight  I  can  get  her  for.    Please 
instruct  me  in  this,  and  say  if  for  Bristol  or  any  other  port." 

On  the  19th,  the  defendant  wrote  in  answer : 

**  I  took  it  for  granted  that  you  would  get  a  vessel  for  the  barley 
I  have  bought  of  you  f.o.b.,  and  therefore  did  not  instruct  you  to 
seek  one.  I  trust  that  you  will  be  particular  to  select  a  good  ship, 
and  at  the  lowest  possible  freight,  for  this  port ;  and,  above  all, 
take  care  that  the  quality  of  the  barley  is  fully  equal  to  sample. 
A  party,  who  will  take  part  of  it,  is  extremely  particular  in  these 
matters ;  and  the  samples  are  sealed  and  held  in  the  custody  of  a 
third  party.  Please  to  advise  when  you  have  taken  up  a  vessel, 
with  particulars  of  the  port  she  loads  in,  so  that  I  may  get  insoranoe 
done  correctly." 
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After  some  further  correspondence  respecting  the  amount  of  the        Wait 
freight,  Lethbridge  wrote  on  the  23rd  to  the  defendant :  Bakeb. 

"  I  now  send  you  copy  of  charter-party  of  the  Emerald^  which 
yeesel  will  sail  for  the  port  of  loading  to-day  or  to-morrow,  and  I 
will  lose  no  time  in  getting  her  loaded." 

The  defendant,  by  letter  dated  the  24th,  acknowledged  the 
receipt  of  the  charter-party  (not  under  seal),  which  was  dated  on 
(he  22nd,  and  was  in  the  name  of  Lethbridge,  to  load  at  Dartmouth, 
a  portion  to  be  filled  up  at  Salcombe,  to  proceed  to  Bristol,  or  any 
other  port. 

On  the  28th,  Lethbridge  wrote  to  the  defendant : 

"  The  Emerald  will  commence  loading  to-day.  I  hope  to  hand 
yoa  bill  of  lading  in  the  course  of  the  week." 

And  again  on  the  1st  of  January,  1847  : 

"I  hope  to  be  able  to  send  you  invoice  and  bill  of  lading  of 
Emerald  on  Tuesday  or  Wednesday." 

And  on  the  6th  of  January  he  wrote  to  the  defendant  as  follows  :         [  4  ] 

*'  The  Emerald  is  nearly  loaded ;  expect  the  bill  of  lading  to-day 
or  to-morrow.  I  expect  to  be  in  Exeter  on  Friday,  when  it  is  very 
likely  I  shall  run  down  and  see  you." 

The  yessel  was  loaded  with  common  and  chevalier  barley ;  and 
on  the  7th  of  January,  Lethbridge  received  from  the  master  the 
bill  of  lading  of  the  cargo,  which  was  therein  expressed  to  be 
deliverable  at  Bristol  to  the  order  of  Lethbridge  or  assigns,  paying 
the  freight  as  per  charter.  On  the  8th,  Lethbridge  called  upon 
the  defendant  at  Bristol  early  in  the  morning,  and  left  at  his 
counting-house  the  invoice  and  an  unindorsed  bill  of  lading.  At  a 
sobeequent  part  of  the  day,  Lethbridge  called  again  upon  the  defen- 
dant, when  the  defendant  raised  some  objections  to  the  quality  of  the 
cargo,  and  asserted  that  it  was  inferior  to  the  samples :  he  also 
threatened  he  would  take  the  cargo,  but  sue  Lethbridge  for  eight 
shillings  a  quarter  difference.  After  some  further  dispute  upon  the 
matter,  the  defendant  offered  Lethbridge  the  amount  of  the  cargo 
in  money,  and  said  that  he  accepted  the  cargo.  Lethbridge,  how- 
ever, refused  to  accept  the  money  and  to  indorse  the  bill  of  lading 
to  the  defendant ;  but  took  the  bill  of  lading  from  the  counter  and 
immediately  proceeded  to  the  plaintiffs',  who  were  corn-factors, 
and  had  a  house  of  business  in  the  neighbourhood,  and  indorsed 
vbe  bill  of  lading  to  them,  and  received  an  advance  upon  it.    The 
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Wait  market  at  that  time  had  risen  considerably.  The  Emerald  arrived 
Bakeb.  on  the  16th,  and  on  the  18th  the  defendant  proceeded  on  board 
and  claimed  the  cargo  as  the  owner,  and  unshipped  1,240  bushels 
of  the  barley,  worth  4222.  14^. ;  but  the  plaintiffs  coming  on  board 
during  the  time  the  cargo  was  being  unshipped,  presented  the  bill 
of  lading  and  obtained  the  rest  of  the  cargo,  and  paid  the  captain 
the  freight. 
[  5  ]  The  jury  found  that  the  defendant  did  not  refuse  to  accept  the 

barley  from  Lethbridge ;  that  the  tender  was  unconditional ;  and 
that  Lethbridge  was  not  an  agent  intrusted  with  the  bill  of  lading 
by  the  defendant.  His  Lordship  thereupon  directed  a  verdict  to  be 
entered  for  the  plaintiffs  for  422{.  148.,  reserving  leave  to  the 
defendant  to  enter  a  verdict  for  him. 
A  rule  to  show  cause  having  been  obtained, 

CrowdeVy  Barstow,  and   Greenwood  appeared  to  show  cause, 
but  were  stopped  by  the  Court,  who  called  upon 

Butt  and  Montagiie  Smith,  in  support  of  the  rule : 

In  this  case  the  property  in  the  barley,  which  came  to  Bristol  in 
the  Emerald,  passed  to  the  defendant.  Although,  in  general,  it  is 
necessary,  in  order  to  pass  the  property  in  goods  shipped  on 
board  a  vessel,  that  the  bill  of  lading  should  be  indorsed  to  the 
party  claiming  the  property,  that  is  not  the  only  mode  as  between 
vendor  and  vendee,  where  they  are  the  parties  to  the  original 
contract.  And  payment  is  not  a  condition  precedent.  Here  the 
barley  was  put  on  board  at  the  risk  of  the  vendee — the  vessel  iiras 
hired  by  him,  although  the  charter-party  was  made  in  Lethbridge*8 
name ;  and  it  is  submitted  that  he  was  the  defendant's  agent  for 
this  purpose.  The  vendee  would  have  been  liable  for  freight ;  the 
contract,  although  made  for  the  vendee  by  the  vendor,  was,  in  this 
respect,  the  same  as  if  it  had  been  made  by  a  third  party.  The 
charter-party  was  not  under  seal.  In  the  letter  of  the  19th  of 
December,  the  defendant  requested  Lethbridge  to  get  a  proper 
vessel,  in  order  that  he  (the  vendee)  ''  might  get  the  insurance 
done  correctly."  It  is  clear  that  the  intention  of  the  parties  was, 
that  the  vessel  should  be  the  vendee's,  and  that  the  risk  should  be 
his.  The  cargo  was  to  be  free  on  board.  There  was,  therefore,  a 
delivery  on  board  the  defendant's  ship,  and  an  appropriation  of 
the  cargo. 


r  •«  T 


(Parke,  B.  :  At  what  moment  *was  the  acceptance  of  the  cargo 
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eomplete  ?  Appropriation  may  mean  that  there  has  been  a  selection,  Wait 
or  an  agreement  that  a  particular  cargo  shall  be  the  thing  transferred.  bak^b. 
Property  never  passes,  unless  there  be  some  agreement  to  the  effect 
that  the  property  shall  pass.  By  the  English  law,  property  may 
pass  by  an  agreement ;  but  the  rule  is  otherwise  in  the  Boman  law. 
The  property  surely  has  passed  in  the  present  case,  by  the  indorse- 
ment of  the  bill  of  lading,  to  the  plaintiffs.) 

The  lien  of  Lethbridge  was  at  an  end  when  the  money  was  tendered 
at  Bristol,  and  when  the  defendant  said, ''  I  accept  that  particular 
cargo  of  500  quarters." 

(RoLFB,  B. :  The  jury  do  not  find  an  unconditional  tender  and 
acceptance  of  the  money. 

Aldbbson,  B.  :  It  is  clear  that  what  took  place  at  Bristol  was  not 
sofficient  to  pass  the  property.  You  must  therefore  show,  inde- 
pendently of  that  proceeding,  that  the  property  passed;  for  the 
defendant  there  disputed  the  quality  of  the  com,  and  the  parties 
did  not  agree  as  to  the  thing.) 

Ib  Ogle  V.  Atkinson  (i).  A.,  being  indebted  to  the  plaintiff,  accepted 
an  order  to  purchase  goods  for  him  of  B.,  and  put  them  on  board 
the  plaintiff's  vessel,  sent  for  them  as  the  plaintiff's  goods,  advised 
him  of  the  shipment  for  the  plaintiff's  risk  and  on  his  account, 
and  remitted  him  the  invoices.  He  procured  the  master  to  sign 
bills  of  lading  to  the  order  of  blank,  assuring  him  it  was  immaterial. 
He  then  drew  on  the  plaintiff,  and  transmitted  the  bills  and  bill  of 
lading  to  an  agent  in  this  country,  with  instructions  that,  if  the 
pUintiff  did  not  accept  the  bills,  the  agent  should  indorse  over  the 
hill  of  lading  to  the  payee  of  the  bills,  which  was  accordingly  done. 
And  it  was  there  held,  that  the  property  in  the  goods  was  changed 
by  the  delivery  on  board  the  plaintiff's  ship;  and  that  the  sub- 
sequent indorsement  of  the  bill  of  lading  was  inoperative.  That 
ease  is  similar  to  the  present. 

(Aldkbbon,  B. :  There  the  ship  was  the  plaintiff's;  the  indorse- 
ment of  the  bill  of  *lading  was  an  after-thought.)  [  *7  ] 

(They  also  referred  to  Coxe  v.  Harden  (2).) 

il)  U  B.  E.  047  (5  Taunt.  759).  (2)  7  E.  E.  570  (4  East,  211). 
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Wait         Parkb,  B.  : 

V. 

Bakbb.  I  am  of  opinion  that  the  rule  in  the  present  case  ought  to  be 

discharged.    It  is  perfectly  clear  that  the  original  contract  between 
the  parties  was  not  for  a  specific  chattel.     That  contract  would  be 
satisfied  by  the  delivery  of  any  500  quarters  of  com,  provided  the 
com  answered  the  character  of  that  which  was  agreed  to  be  delivered. 
By  the  original  contract,  therefore,  no  property  passed ;  and  that 
matter  admits  of  no  doubt  whatever.    In  order,  therefore,  to  deprive 
the  original  owner  of  the  property,  it  must  be  shown  in  this  form 
of  action — the  action  being  for  the  recovery  of  the  property — that, 
at  some  subsequent  time,  the  property  passed.    It  may  be  admitted, 
that  if  goods  are  ordered  by  a  person,  although  they  are  to  be 
selected  by  the  vendor,  and  to  be  delivered  to  a  common  carrier  to 
be  sent  to  the  person  by  whom  they  have  been  ordered,  the  moment 
the  goods,  which  have  been  selected  in  pursuance  of  the  contract, 
are  delivered  to  the  carrier,  the  carrier  becomes  the  agent  of  the 
vendee,  and  such  a  delivery  amounts  to  a  delivery  to  the  vendee ; 
and  if  there  is  a  binding  contract  between  the  vendor  and  vendee, 
either  by  note  in  writing,  or  by  part  payment,  or  subseqaently  by 
part  acceptance,  then  there  is  no  doubt  that  the  property  passes  by 
such  delivery  to  the  carrier.    It  is  necessary,  of  course,  that  the 
goods  should  agree  with  the  contract.     In  this  case,  it  b  said  that 
the  delivery  of  the  goods  on  ship-board  is  equivalent  to  the  delivery 
I  have  mentioned,  because  the  ship  was  engaged  on  the  part  of 
Lethbridge  as  agent  for  the  defendant.    But  assuming  that  it  was 
so,  the  delivery  of  the  goods  on  board  the  ship  was  not  a  delivery  of 
them  to  the  defendant,  but  a  delivery  to  the  captain  of  the  vessel, 

[  *8  ]  to  be  carried  under  a  bill  of  lading,  and  that  bill  of  ^lading  indi- 
cated the  person  for  whom  they  were  to  be  carried.  By  that  bill  of 
lading  the  goods  were  to  be  carried  by  the  master  of  the  vessel  for 
and  on  account  of  Lethbridge,  to  be  delivered  to  him  in  case  the 
bill  of  lading  should  not  be  assigned,  and  if  it  should,  then  to  the 
assignee.  The  goods,  therefore,  still  continued  in  the  possession  of 
the  master  of  the  vessel,  not  as  in  the  case  of  a  common  carrier, 
but  as  a  person  carrying  them  on  behalf  of  Lethbridge.  There  is 
no  breach  of  duty  on  the  part  of  Lethbridge,  as  he  stipulates  onder 
the  original  contract  that  the  price  is  to  be  paid  on  the  delivery  of 
the  bill  of  lading.  It  is  clearly  contemplated  by  the  original  con- 
tract, that,  by  the  bill  of  lading,  Lethbridge  should  retain  control 
over  the  property.  It  seems  to  me  to  follow  that  the  delivery  of 
the  500  quarters  to  the  captain,  to  be  delivered  to  Lethbridge,  is 
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not  the  same  as  a  delivery  of  500  quarters  to  a  common  carrier  by        wait 
order  of  the  consignee.      The  act  of  delivery,  therefore,  in   the       bakibb. 
present  case,  did  not  pass  the  property.     Then,  what  subsequent 
act  do  we  find  which  had  that  effect  ?    It  is  admitted  by  the  learned 
counsel  for  the  defendant,  that  the  property  does  not  pass,  unless 
there  is  a  subsequent  appropriation  of  the  goods.      The  word 
''  appropriation  "  may  be  understood  in  different  senses.    It  may 
mean  a  selection  on  the  part  of  the  vendor,  where  he  has  the  right 
to  choose  the  article  which  he  has  to  supply  in  performance  of  his 
contract ;  and  the  contract  will  show  when  the  word  is  used  in  that 
dense.    Or  the  word  may  mean,  that  both  parties  have  agreed  that  a 
certain  article  shall  be  delivered  in  pursuance  of  the  contract,  and 
yet  the  property  may  not  pass  in  either  case.    For  the  purpose  of 
illustrating  this  position,  suppose  a  carriage  is  ordered  to  be  built 
U  a  eoachmaker's,  he  may  make  any  one  he  pleases,  and,  if  it  agree 
with  the  order,  the  party  is  bound  to  accept  it.    Now  suppose  that, 
u  some  period  subsequent  to  the  order,  a  further  bargain  is  entered 
into  between  this  party  and  the  coachbuilder,  *by  which  it  is  agreed        [  *d  ] 
^t  a  particular  carriage  shall  be  delivered.    It  would  depend  upon 
eiicumstances  whether  the  property  passes,  or  whether  merely  the 
original  contract  is  altered  from  one  which  would  have  been  satisfied 
i>7  the  delivery  of  any  carriage  answering  the  terms  of  the  contract, 
into  another  contract  to  supply  the  particular  carriage, — which,  in 
the  Boman  law,  was  called  obligatio  certi  corporis^  where  a  person  is 
iroond  to  deliver  a  particular  chattel,  but  where  the  property  does 
Do4  pass,  as  it  never  did  by  the  Boman  law,  until  actual  delivery  ; 
iltboogh  the  property,  after  the  contract,  remained  at  the  risk  of 
Uie  vendee,  and  if  lost  without  any  fault  in  the  vendor,  the  vendee, 
and  not  the  vendor,  was  the  sufferer.     The  law  of  England  is  dif- 
ferent :  here,  property  does  not  pass  until  there  is  a  bargain  with 
rupeci  to  a  specific  article,  and  everything  is  done  which,  accord- 
i:ig  to  the  intention  of  the  parties  to  the  bargain,  was  necessary  to 
transfer  the  property  in  it.     "  Appropriation  "  may  also  be  used  in 
another  sense,  and  is  the  one  in  which  Mr,  Butt  uses  it  on  the 
present  occasion ;  viz.,  where  both  parties  agree  upon  the  specific 
article  in  which  the  property  is  to  pass,  and  nothing  remains  to  be 
'uoe  in  order  to  pass  it.     It  is  contended  in  this  case  that  some- 
;hing  of  that  sort  subsequently  took  place.    I  must  own  that  I 
iLink  the  delivery  on  board  the  vessel  could  not  be  an  appropria- 
'oAi  in  that  sense  of  the  word.    It  is  an  appropriation  in  the  first 
stnde  of  the  word  only ;  the  vendor  has  made  his  election  to  deliver 
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Wait  those  500  quarters  of  com.  The  next  question  is,  whether  the 
Bak'bb.  circumstances  which  occurred  at  Bristol  afterwards  amount  to  an 
agreement  by  both  parties  that  the  property  in  those  500  quarters 
should  pass.  I  think  it  is  perfectly  clear  that  there  is  no  pretence 
for  saying  that  Lethbridge  agreed  that  the  property  in  that  corn 
should  pass.  It  is  clear  that  his  object  was  to  have  the  contract 
repudiated,  and  thereby  to  free  himself  from  all  obligation  to 
deliver  the  cargo.  On  the  other  hand,  as  has  been  observed,  the 
[  *^o  ]  defendant  wished  to  obtain  the  cargo,  and  ^also  to  have  the  power 
of  bringing  an  action  if  the  corn  did  not  agree  with  the  sample.  It 
seems  evident  to  me  that,  at  the  time  when  the  unindorsed  bill  of 
lading  was  left,  there  was  no  agreement  between  the  two  parties 
that  that  specific  cargo  should  become  the  property  of  the  defen* 
dant.  If  that  is  so,  the  case  remains,  as  to  the  question  of  property, 
exactly  as  it  did  after  the  original  contract.  There  is  a  contract  to 
deliver  a  cargo  on  board,  and  probably  for  an  assignment  of  that 
cargo  by  indorsing  the  bill  of  lading  to  the  defendant ;  but  there 
was  nothing  which  amounted  to  an  appropriation,  in  the  sense  of 
that  term  which  alone  would  pass  the  property.  The  result  is, 
that,  in  this  action  of  trover,  the  plaintiffs,  claiming  under  Leth- 
bridge by  the  indorsement  of  the  bill  of  lading,  are  entitled  to  the 
property ;  and  then  Mr.  Baker  has  his  remedy  against  him  for  the 
non-fulfilment  of  his  contract,  which  he  certainly  has  not  fulfilled. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  circumstances  of  the  case  clearly 
show  that,  when  the  cargo  was  put  on  board  the  vessel,  the  pro- 
perty in  the  cargo  did  not  pass.  The  vendor,  at  that  time,  chooses 
a  certain  quantity  of  corn,  which  he  intends  to  offer  to  the  party  in 
performance  of  his  contract ;  but  he  keeps  it  as  his  property  in  the 
meantime.  Such  being  the  state  of  matters,  the  property  in  that 
state  arrives  at  Bristol,  and  there  is  nothing  to  show  that  there  was 
any  treuisaction  which  amounted  to  an  agreement  between  the 
parties  to  alter  that  arrangement ;  therefore  the  property  did  not 
pass  at  all ;  and  as  the  one  party  has  not  tendered  the  barley  in 
discharge  of  his  contract,  the  other  party  has  his  action  against  him. 

BoLFE,  B.,  and  Flatt,  B.,  concurred. 

Ruie  discluirged.    i 
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HIBBERD  V.   KNIGHT.  ims. 

Vmk   g 

(2  Ex.  11—12;  S.  C.  17  L.  J.  Ex.  119 ;  12  Jur.  162.)  _!.' 

If  an  action  on  a  covenant  by  lessee  against  lessor,  where  the  lease  had  L  ^^  ] 

been  executed  by  defendant's  agent  under  a  power  of  attorney,  upon  whom 
a  nihpana  duces  tecum  had  been  served,  but  not  in  proper  time :  Held,  that 
secondary  evidence  of  the  contents  of  the  power  of  attorney  ought  not  to  be 
admitted. 

An  attorney  cannot  be  compelled  by  the  Court  to  disclose  the  contents  of 
a  client's  deed  in  his  possession,  but  if  he  do  so  willingly  the  evidence  may 
be  received. 

CoTKNANT  on  an  indenture  of  lease.  Plea  (amongst  others),  mm 
uifactum. 

At  the  trial  of  the  cause,  before  Williams,  J.,  at  the  last  Summer 
Aflsizes  for  Somersetshire,  it  appeared  that  the  action  was  brought 
by  the  plaintiff,  the  lessee,  against  the  defendant,  the  lessor,  for 
the  breach  of  certain  covenants  in  an  indenture  of  lease  entered 
into  by  them.  The  defendant  was  possessed  of  large  landed  estates 
in  this  country,  but  resided  abroad,  and  the  management  of  his 
&&ir8  had  for  a  long  time  been  in  the  hands  of  his  son,  who  acted 
under  a  power  of  attorney.  The  lease  in  question  was  executed  by 
the  son,  for  the  defendant,  under  this  power  of  attorney.  The  son, 
who  was  called  as  a  witness,  failed  to  produce  the  power  of  attorney. 
A  9ubponui  duces  tecum  had  been  served  on  him,  but  at  too  late  a 
period.  The  learned  Judge  admitted  secondary  evidence  of  the 
contents  of  the  power  of  attorney ;  and  the  plaintiff  had  a  verdict, 
with  leave  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Cratcdcr  having  obtained  a  rule  nm, 

Kinglake,  Serjt.,  now  showed  cause  : 

This  power  of  attorney  was  as  material  a  document  as  the  lease 
itself,  and  must  be  taken  to  have  been  in  custody  with  the  lease. 
The  eostody  of  the  son  was  the  proper  custody.  There  was  evidence 
that  he  alone  managed  all  the  business,  and  that  his  father  never 
interfBted. 

^LFE,  B. :  The  lessor  is  the  most  unlikely  person  to  have  the 
ieatfe. 

Aloebsom,  B.  :  Of  the  three  parties,  either  the  lessee  or  his 
attorney  would  properly  have  the  custody  of  it.) 

The  sendee  of  a  subpoena  duces  tecum  was  not  necessary. 
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HiBBBBD  Crotvder,  contra,  was  not  called  upon. 

Kkiqht. 
[  12  ]        Pabke,  B.  : 

The  rule  in  this  case  must  be  made  absolute.  This  power  of 
attorney  is  the  deed  of  the  attorney  to  whom  it  was  given,  and  he 
is  to  keep  it,  and  under  it  to  show  that  he  has  authority  for  vhAt 
he  has  done.  The  witness  should  have  been  duly  served  with  a 
subpoena  duces  tecum ;  and  in  case  he  had  not  produced  the  deed,  he 
might  have  been  punished.  The  case  of  Marston  v.  Downes  (i)  is 
often  referred  to.  There  a  witness^  an  attorney,  refused  to  prodnee 
a  title-deed  because  it  was  his  client's,  but  he  told  the  contents  of 
the  deed  willingly.  My  brother  Ludlow  objected  to  the  evidence, 
not  on  the  ground  that  the  attorney  was  privileged,  but  that  no 
secondary  evidence  could  be  given  of  the  deed,  which  was  itself  in 
existence.  My  brother  Pattbson  ruled  that  secondary  evidence 
might  be  given,  as  the  party  was  not  obliged  to  give  up  his  deeds, 
and  that,  if  the  attorney  did  not  insist  upon  his  privilege,  but  chose 
willingly  to  disclose  the  contents  of  them,  the  evidence  might  be 
received.  Thus  explained,  the  case  is  correct.  Where  a  deed  is  in 
the  possession  of  a  person  which  he  is  not  obliged  to  produce  under 
a  subpoena  duces  tecum,  you  may  give  secondary  evidence  of  its  con- 
tents, as  you  have  done  everything  to  obtain  it.  The  cases  of 
Ditcher  v.  Kenrick  (2)  and  Doe  d.  QUbert  v.  Ross  (s)  are  authorities 
which  show  this. 

Alderson,  B.  : 

The  second  point  in  the  case  of  Marston  v.  Doumes  requires 
explanation.  It  would  seem,  from  the  report  of  that  case,  that  an 
attorney  can  be  compelled  by  the  Court  to  divulge  the  contents  of 
his  client's  deed.  The  Court  will  hear  him,  and  receive  his  evidence, 
if  he  does  so  willingly,  but  the  Court  cannot  insist  upon  it. 

RoLFB,  B.  and  Platt,  B.  concurred. 

Rule  absolute. 

(1)  6  Car.  &  P.  381.  (3)  66  E.  E.  639  (7  M.  d  W.  102). 

(2)  1  Car,  &  P.  161. 
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MOON  V.  BURDEN.  i848. 

F^h,  18, 
(2  Ex.  22—46  ;  B.  C.  12  Jur.  138.)  

The  geneial  role  in  oonstroingTeoent  statutes  is,  **  Nova  constUtdio  futuris  >       -I 

formam  imponere  debet,  ncn  prceteritis  ;  "  but  that  rule,  which  is  one  of  con- 
struction only,  will  yield  to  a  sufficiently  expressed  intention  of  the 
L^;i8latuze  that  the  enactment  should  have  a  retrospective  operation : 

Held,  per  Paskb,  B.,  Ai«dbr80N,  B.,  and  Bolfb,  B.  (Platt,  B., 
diaentietUe),  that  the  18th  section  of  the  Gbiming  Act,  1846,  had  not  a 
retrospective  operation,  so  as  to  defeat  an  action  for  a  wager,  commenced 
before  the  statute  passed. 

Absuhpstt.  The  declaration,  which  bore  date  the  let  of  December, 
I.D.  1845,  stated  that  the  defendant  had  been  summoned  by  virtue 
of  a  writ  issued  on  the  12th  of  June,  a.d.  1845.  It  then  alleged, 
"  that,  before  and  at  the  time  of  the  making  of  the  agreement  and 
promise  of  the  defendant,  a  certain  race  for  certain  stakes  of  great 
value,  to  wit,  the  sum  of  2,000Z.,  had  been  run  over  the  Epsom 
rtce-course,  to  wit,  at  Epsom,  and  a  certain  horse  called  Bunning 
Bein,  and  a  certain  other  horse  called  Orlando,  and  also  certain 
other  horses,  had  then  run  the  said  race,  over  the  said  race-course, 
for  the  said  stakes ;  and  the  said  horse  called  Bunning  Bein  had 
then  reached  the  winning-post  before  the  other  horses  so  running 
&8  aforesaid,  and  had  beaten  them,  the  said  other  horses,  by  speed ; 
and  after  the  running  of  the  said  race,  and  before  and  at  the  time 
of  the  making  of  the  agreement  and  the  promise  of  the  defendant, 
a  certain  question  and  dispute  then  arose  as  to  ^whether  the  said  [  *^^  ] 
Bimning  Bein  was  duly  qualified  or  not  for  the  running  and  for 
being  entered  to  run  the  race,  and  as  to  whether  the  said  Bunning 
Bein  was  or  was  not  duly  entitled  to  the  said  stakes,  and  duly 
qualified  to  be  the  winner  thereof,  and  as  to  whether  the  said 
Bonning  Bein  would  or  would  not  obtain  the  said  stakes;  and 
thereupon  heretofore,  to  wit,  on  the  22nd  of  May,  a.d.  1844,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant,  that  if  the  said 
horse  called  Bunning  Bein  should  obtain  the  said  stakes,  on  account 
of  having  run  the  said  race,  the  plaintiff  should  pay  to  the  defendant 
the  sum  of  51. ;  but  that  if  the  said  horse  called  Bunning  Bein 
should  not  obtain  the  said  stakes  for  having  run  the  said  race,  he 
fthe  defendant)  should  pay  to  the  plaintiff  the  sum  of  50i."  The 
declaration  then  alleged  mutual  promises,  and  averred  that  "  the 
said  Bonning  Bein  never  did  nor  has  obtained  the  said  stakes 
fix  having  run  the  said  race,  but  that,  on  the  contrary  thereof,  the 
«aid  stakes  were  obtained  by  and  given  to  the  owner  of  the  said  other 
borse  called  Orlando."    Breach,  non-payment  of  the  said  sum  of  502. 
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Moon  Demurrer,  and  joinder. 

V. 
DUBDEN. 

Lush  argued  in  support  of  the  demurrer  in  last  Michaelmas 
Vacation,  (Dec.  8) : 

The  8  &  9  Vict.  c.  109,  s.  18,  enacts,  ''  That  all  contracts  or 
agreements,  whether  hy  parol  or  in  writing,  by  way  of  gaining  oi 
wagering,  shall  be  null  and  void ;  and  that  no  suit  shall  be  broaght 
or  maintained  in  any  court  of  law  or  equity  for  recovering  any  sum 
of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or 
which  shall  have  been  deposited  in  the  hands  of  any  person  to  abide 
the  event  on  which  any  wager  shall  have  been  made."  The  first 
branch  of  the  section  is,  no  doubt,  prospective  only :  but  the  second 
is  retrospective.  If  the  Legislature  had  only  intended  to  prohibit 
future  wagering  contracts,  it  would  have  been  sufficient  to  hare 
declared  them  ''  null  and  void ; "  but  the  second  branch  of  the 
clause,  which  says  that  "  no  suit  shall  be  brought  or  maintained/* 
L  •24  ]  clearly  shows  that  the  *enactment  was  intended  to  have  a  retro- 
spective operation.  The  word  "maintained,"  when  used  with 
reference  to  actions,  means  ''  continued "  after  they  have  been 
brought. 

(Pabke,  B.  :  Is  not  the  true  construction  this,  *'  no  action  shall 
hereafter  be  brought,  or,  if  brought,  shall  be  maintained  ?  ") 

In  that  view,  no  effect  would  be  given  to  the  latter  part  of  the 
section,  and  the  Legislature  must  have  intended  something  more ; 
for  it  would  be  useless  to  enact  that  no  action  should  be  "  brought " 
or  "maintained"  upon  a  contract  already  declared  null  and  void. 
Besides,  the  subsequent  words  are,  "  for  recovering  money  or  other 
valuable  thing  which  shall  have  been  deposited."  If  intended  to 
apply  to  future  transactions  only,  the  words  would  have  been, 
"  which  shall  be  deposited."  Notwithstanding  the  general  rule  as 
to  the  prospective  effect  of  recent  statutes,  there  are  cases  in  which 
new  enactments  have  been  held  to  apply  to  past  transactions. 
Where  a  plaintiff  sued,  in  Hilary  Term,  1829,  on  a  debt  which 
accrued  more  than  six  years  before,  the  Court  of  Common  Pleas 
held  that  the  9  Geo.  lY.  c.  14,  which  came  into  operation  on  the 
1st  of  January,  1829,  precluded  him  from  recovering  on  an  oral 
promise  to  pay  the  debt  made  by  the  defendant  in  February,  1828 : 
Towlerv.  Chatterton  (i).  In  the  judgment  in  that  case,  reference 
is  made  to  two  Nisi  Prius  decisions,  one  before  HuUock,  B.,  and  the 

(1)  6  Bing.  258. 
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other  before  Lord  Tenterden,  in  which  those  learned  Judges  ruled        Moon 
that  the  statute  applied  to  the  case  of  actions  brought  before  the      dubdkn. 
Ist  of  January,  1829,  but  in  which  the  trials  did  not  take  place 
until  after  that  time;  although  the  effect  of  such  a  construction 
was  to  deprive  the  parties  of  their  vested  right  to  recover  the  debts. 
The  case  of  Edmonds  v.  Lawley  (i),  in  which  it  was  held  that  the 
2  &  3  Yict.  c.  29,  s.  2,  was  not  retrospective,  is  distinguishable, 
because  the  words  of  that  statute  are  general,  and  capable  of  an 
interpretation  either  way.    Here  the  word  ''  maintained  "  has  been 
advisedly  *U8ed  by  the  Legislature  for  the  purpose  of  stopping        [  'as  ] 
wagering   suits  already  commenced.      Any  other   interpretation 
would  be  equivalent  to  striking  that  word  out  of  the  section. 

(PiBKB,  £. :  The  case  of  Edmonds  v.  Lawley  is  decisive  in  principle. 
The  Court  there  held,  that  if  a  fiat  had  issued,  and  assignees  had 
been  appointed  before  the  passing  of  the  2  &  8  Vict.  c.  29,  s.  2,  they 
would  have  had  a  vested  right  to  the  property  of  the  bankrupt 
from  the  time  of  the  seizure ;  and  it  would  be  unjust  to  construe 
the  Act  so  as  to  defeat  that  right.  In  Nehtrop  v.  Scarisbrick  (2)  we 
also  held  that  the  statute  ought  to  be  construed  so  as  to  give  effect 
to  vested  rights;  and  that  decision  was  confirmed  by  Moore  v. 
PkiUipMiz).) 

The  object  of  the  8  &  9  Vict.  c.  109,  was  to  prevent  parties  from 
making  courts  of  law  instrumental  in  recovering  wagers ;  and  that 
can  only  be  done  by  giving  the  statute  a  retrospective  effect. 

Bramwell,  contra  : 

The  enactment  is  prospective  only.  If  the  latter  part  of  the 
section  be  read  as  applying  to  those  contracts  which  are  annulled 
in  the  former  part,  the  whole  is  consistent.  The  construction  will 
then  be  that  all  wagering  contracts  shall  be  null  and  void,  and  no 
:»ction  shall  be  brought  or  maintained  in  respect  of  them.  To  hold 
that  the  word  "  maintained "  does  not  apply  to  all  actions  to 
which  the  word  ''brought"  applies,  would  be  to  hold  that  the 
Legislature  has  prohibited  the  "bringing"  of  an  action  indepen- 
tently  of  the  "  maintaining  "  of  it.  But  no  statute  can  prevent  the 
'  ^iringing,"  though  it  may  the  ''  maintaining"  of  an  action.  The 
trje  construction,  therefore  is,  "  no  action  shall  be  brought,  or  being 

(1)  6  M.  &  W.  285.  (3)  7  M.  &  W.  636. 

[2)  6  M.  A  W.  <i84. 
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MooK  brought,  maintained."  The  first  part  of  the  section  puts  an  end 
DuBDKK.  to  suits  between  the  parties  to  wagers ;  the  second  part  relates  to 
stakeholders,  who  would  otherwise  be  liable  to  actions  for  the 
recovery  of  a  thing,  in  specie  or  money,  deposited  with  them  to 
abide  the  event  of  wagers.  If,  in  this  case,  the  statute  had  passed 
after  verdict,  and  before  judgment,  according  to  the  argument  on 
[  *26  ]  *the  other  side,  it  would  have  been  illegal  to  enter  up  judgment. 
The  15th  section  repeals  certain  statutes  relating  to  gaming,  except 
as  to  penalties  incurred  before  a  certain  day.  Then  the  16th 
section  enables  persons,  sued  for  penalties,  to  obtain  an  order 
to  discontinue,  on  payment  of  costs.  But  the  statute  contains  no 
provision  for  discontinuing  actions  for  wagers  already  commenced, 
which  shows  that  the  Legislature  did  not  intend  to  defeat  existing 
rights  in  that  respect.  Where  the  law  is  altered  by  statute,  pending 
an  action,  the  law  as  it  existed  when  the  action  was  commenced 
must  decide  the  rights  of  the  parties,  unless  the  Legislature,  by  the 
language  used,  show  a  clear  intention  to  vary  the  mutual  relation 
of  such  parties :  Hitchcock  v.  Way  (i). 

Lush  replied. 

Cur.  adv.  rult. 

The  GouBT  having  differed  in  opinion,  the  learned  Judges  now 
delivered  their  judgments  seriatim. 

Platt,  B.  : 

This  action  was  brought  on  the  12th  of  June,  1845.  Li  December, 
1845,  the  plaintiff  declared  upon  a  wager  alleged  to  have  been  won 
on  a  horse-race.  The  defendant  demurred  to  the  declaration.  The 
question  raised  by  this  demurrer  is,  whether  the  plaintiff  was 
barred,  by  the  18th  section  of  the  8  &  9  Vict.  c.  109,  from  main- 
taining his  action.  The  statute  received  the  Boyal  assent  on  the 
8th  of  August,  1845  ;  and  the  18th  section  enacts,  "  that  all  contracts 
or  agreements,  whether  by  parol  or  in  writing,  by  way  of  gaming 
or  wagering,  should  be  null  and  void ;  and  that  no  suit  should  be 
brought  or  maintained  in  any  court  of  law  or  equity,  for  recovering 
any  sum  of  money  or  valuable  thing,  alleged  to  be  won  upon  any 
wager,  or  which  should  have  been  deposited  in  the  hands  of  any 
person  to  abide  the  event  on  which  any  wager  should  have  been 
made." 
[  «27  ]  The  general  rule,  governing  the  construction  of  statutes,  *is 

(1)  45  B.  B.  653  (6  Ad.  &  El.  943). 
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eoireetly  stated  in  Bac.  Abr.  489,  ''  Statute,"  C.     It  is  there  laid        Moov 

down  as  in  general  true,  ''  that  no  statute  is  to  have  a  retrospect      DiraDisir. 

beycmd  the  time  of  its  commencement;  for  the  rule  and  law  of 

Parliament  is,  that  nova  constitutio  futuris  formam  debet  imponere^ 

MR  pneteriHs ; "  and  Oilmore  v.  The  Executors  of  Shooter  (l)  is 

qaoled  as  an  example.    In  that  case,  a  treaty  of  marriage  being 

on  foot  between  the  plaintiff  and  a  person  whom  he  afterwards 

married  and  had  2,000{.  with  as  a  portion,  Shooter,  who  was  of  kin 

to  the  plaintiff,  promised  to  give  him  as  much,  or  to  leave  him  as 

much  by  his  will.    This  promise  was  made  before  the  24th  of  June, 

1677.    Shooter  died  in  September  following,  without  having  paid 

the  money,  or  made  provision  by  his  will  for  the  payment  thereof. 

An  action  was  brought  against  the  executors  of  Shooter,  and  the 

qaestion  made  upon  the  special  verdict  was,  whether  the  promise, 

not  being  in  writing,  was  within  29  Gar.  II.  c.  3,  whereby  it  is 

enacted,  **  that,  from  and  after  the  24th  of  June,  1677,  no  action 

shall  be  brought  to  charge  any  person  upon  any  agreement  made 

apon  eonaideration  of  marriage,  unless  the  agreement  upon  which 

Boeh  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 

shall  be  in  writing,  and  signed  by  the  party  to  be  charged." 

Jadgment  was  given  for  the  plaintiff.     And,  per  Cub.,  it  cannot  be 

presumed  that  this  Act  was  to  have  a  retrospect,  so  as  to  takeaway 

a  right  of  action  which  the  plaintiff  was  entitled  unto  before  the 

time  of  its  commencement.    It  should,  however,  be  observed,  that 

the  form  of  the  condition,  on  which  the  right  to  bring  an  action 

vas  made  to  depend,  imported  that  future  agreements  alone  were 

required  to  be  written  and  signed.    The  words  are  ''  unless  the 

Agreement  shall  be  in  writing,  and  signed."    But  the  general  rule 

is  not  without  exception.    A  statute  may  have  a  retrospect  to  a 

time  antecedent  to  that  of  its  commencement.     Thus,  a  statute 

vhich  compels  a  covenantor  to  do  an  act,  which  before  the  passing 

of  the  ^statute  he  had  covenanted  not  to  do,  or  which  forbids  his        [  *28  ] 

doing  an  act,  which  he  had  before  the   passing  of   the  statute 

eovenanied  to  do,  repeals  the  covenant:  Brewster  v.  Kitchell  (2). 

The  9  Greo.  IV.  c.  14,  s.  1,  enacts,  "  that  in  ^tions  grounded  on 

tjiy  simple  contract,  no  acknowledgment  or  promise  shall  be  deemed 

soffieient  evidence  of  a  new  or  continuing  contract,  whereby  to  take 

*»he  case  out  of  the  operation  of  the  21  Jac.  I.  c.  18,  unless  such 

^-knowledgment  or  promise  shall  be  made  or  contained  by  or  in 

^me  writing,  to  be  signed  by  the  party  chargeable."     That  statute 

(1)  31  B.  E.  412,  n.  (2  Mod.  310).  (2)  1  Salk.  198. 
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Moox  was  to  take  effect  on  and  after  the  1st  of  January,  1829,  and  has 
DuBDEN.  been  construed  to  render  insufficient  all  proof,  adduced  after  the 
81st  of  December,  1828,  of  an  unwritten  acknowledgment  or  promise; 
although,  by  such  a  construction,  the  statute  is  made  to  operate 
retrospectively,  in  avoidance  of  all  acknowledgments  and  promises 
expressed  before  the  1st  of  January,  1829 :  Towler  v.  ChatterUm  (i), 
AnseU  v.  AnseU  (2),  Amner  v.  Cattle  (s).  By  the  8  &  4  Will.  IV., 
c.  42,  s.  81,  personal  representatives  failing  in  their  suite  are 
subject  to  costs.  This  statute  has  been  held,  by  the  Coorts  of 
Queen's  Bench  and  Exchequer,  to  operate  retrospectively,  and  to 
render  executors  and  administrators  who  had  brought  their  actions 
before  it  passed,  liable :  Freeman  v.  Moyes  (4),  Pickup  v.  Wharton  (5), 
Orant  v.  Kemp  (6).  The  former  of  these  two  statutes  intended  to 
abolish  an  unsatisfactory  means  of  proof;  and  the  latter,  the 
anomaly  of  allowing  a  plaintiff,  because  he  sued  in  a  representative 
character,  to  escape  the  just  penalty  of  paying  the  costs  occasioned 
by  his  having  brought  a  desperate  and  ill-founded  action. 

The  8  &  9  Vict.  c.  109,  intended  to  prevent  for  the  future  her 
Majesty's  courts  of  justice  from  being  required  to  execute  the 
unworthy  office  of  deciding  a  gambling  controversy,  or  of  com- 
pelling, by  their  process,  the  payment  of  a  wager. 

[  29  ]  By  adhering  to  the  express  provisions  of  the  9  Geo.  IV.  c.  14,  s.  1, 

and  the  8  &  4  Will.  IV.  c.  42,  s.  31,  the  Courts  have  applied  the 
remedies  intended. 

By  a  like  course  alone  will  this  Court  accomplish  the  object  of 
the  Legislature  in  penning  the  18th  section  of  the  8  &  9  Vict.  c.  109. 
In  that  section  the  Legislature  appears  to  me  to  have  intended  to 
deal  with  subsisting,  as  well  as  with  future,  contracts  by  way  of 
gaming  or  wagering.  After  annulling  future  contracts  of  that 
description,  any  further  provision  as  to  them,  or  as  to  any  pro- 
ceedings upon  them,  was  unnecessary.  The  enacting  part  of  the 
section  might  have  stopped  at  the  end  of  the  declaration  that  such 
contracts  should  be  null  and  void.  The  next  provision,  therefore, 
must  be  taken  to  deal  with  money  or  other  valuable  things  alleged 
to  be  won  upon  such  wagering  contracts  as  subsisted  on  the  8tb  at 
August,  1845;  and  as  to  them,  to  incapacitate  the  winner  from 
bringing  or  maintaining  in  any  court  of  law  or  equity  a  suit  for 
their  recovery.     The  words  are,  **  and  that  no  suit  shall  be  brought 

(1)  3  Moo.  &  P.  619.  (4)  1  Ad.  &  El.  S38. 

(2)  3  Car.  &  P.  563.  (5)  2  Cr.  &  M.  406, 

(3)  2  Moo.  &  P.  367;  9  Bing.  258.  (6)  Id.  636. 
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or  maintained  in  any  court  of  law  or  equity  for  recovering  any  sum  Mooir 
of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or  duu^kh. 
which  shall  have  been  deposited  in  the  hands  of  any  person  to 
abide  the  event  on  which  any  wager  shall  have  been  made."  In 
Any  way  of  reading  this  part  of  the  section,  it  is  impossible  to 
prevent  its  operating  to  defeat  the  rights  vested  in  the  winners  to 
recover,  if  they  shall  have  failed  to  bring  their  actions  before  the 
8ib  of  August,  1845.  But  upon  what  principle  can  it  be  urged, 
that  one  of  two  persons,  each  having  won  a  bet  on  the  same  day, 
and  upon  the  same  event,  shall  be  entitled  to  recover,  because  he 
shall  have  brought  his  suit  the  day  next  before  the  Act  received  the 
Bojal  assent ;  and  the  other,  who  shall  have  brought  his  suit  two 
days  later,  shall  be  barred  altogether  ?  It  seems  to  me  that  the 
L^islatore,  contemplating  the  injustice  of  allowing  such  a  distinc- 
tion, has  advisedly  introduced  the  words  **  or  maintained,"  in  order 
to  extend  equally  to  both  the  incapacity  to  recover.  The  Legislature 
has  used  the  *word  '' maintained "  alternatively:  are  we  to  say  it  [  *90  ] 
has  no  distinct  meaning?  Dixit:  are  we  to  say  non  voluit  ?  The 
TBrb  ''  to  maintain,"  in  pleading,  has  a  distinct  technical  signifi- 
cation. It  signifies  to  support  what  has  already  been  brought  into 
existence.  Thus,  a  defendant,  who  admits  the  right  of  a  plaintiff 
to  bring,  or  to  bring  and  up  to  the  last  pleading  maintain,  his 
action,  but  relies  on  matter  disabling  him  from  further  proceeding, 
insists  that  the  plaintiff  ought  not,  by  reason  of  such  matter,  further 
to  maintain  his  action.  A  plea  in  bar  of  the  further  maintenance 
cf  the  action  admits  the  plaintiff  to  have  properly  maintained  it  up 
Vj  the  time  of  such  plea.  In  this  case,  however,  the  defendant,  by 
tat  demurrer,  objects  to  the  declaration.  He  says,  ''  Your  action 
vaa  brought  properly;  but  you  have  no  right  to  maintain  it  by  your 
^ifdaratioD,  or,  in  other  words,  the  law  has  intervened  and  deprived 
}w  of  that  right."  The  like  intervention  deprived  the  plaintiff  in 
Kirkhaugh  v.  Herbert^  and  the  Anonymous  case  also  referred  to  in 
^  Bing.  265,  of  his  right  of  action,  and  in  Grant  v.  Kemp  (i)  and 
Fryman  v.  Moye$  (2)  of  his  immunity  from  the  defendant's  costs. 

In  confirmation  of  the  view  which  I  have  taken  of  the  18th 
^tion,  it  should  be  observed,  that  the  expressions  "  shall  have 
^  deposited,"  and  *'  shall  have  been  made  "  appear  to  have  been 
elected  in  contradistinction  to  the  words  "  shall  be."  If  the  section 
va«  intended  to  operate  prospectively  only,  the  words  ''shall  be" 
voold  have  been  appropriate  to  its  object ;  but  if  retrospectively, 
:i)  2  Or.  &  M.  636.  (2)  1  Ad.  &  £1.  338. 
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Moov        the  words  '*  shall  have  been  "  would  be  not  only  appropriatei  bat 

V. 

DuBDSN.     necessary. 

The  15th  section  repealed  various  legislative  provisions  against 
gaming,  except  as  to  any  penalties  incurred  on  or  before  the  5fh  of 
March,  1844,  and  for  recovering  which  any  suit  should  have  been 
commenced  before  the  5th  of  March  in  that  year.  By  the  16tb 
section,  it  is  made  lawful  for  any  person  sued  for  recovery  of  any 
pecuniary  penalty  incurred  on  or  before  the  8th  of  August,  1845, 
[  •SI  ]  under  the  *provisions  of  any  Act  amended  or  repealed  by  former 
sections,  to  apply  to  the  Court  or  a  Judge  for  an  order  that  saeh 
action  shall  be  discontinued  upon  payment  of  the  costs  incurred  on 
or  before  the  5th  of  March,  1844 ;  and  every  such  Court  or  Judge 
is  required  to  make  such  order,  and,  upon  the  making  such  order, 
and  payment  or  tender  of  such  costs,  the  action  is  to  be  discon- 
tinued. The  effect  of  these  two  sections  is  to  deprive  the  informer 
of  the  penalty  in  every  case  altogether,  and  to  impose  upon  him  the 
payment  of  the  whole  of  his  own  costs,  if  he  shall  not  have  brought 
his  action  for  its  recovery  on  or  before  the  5th  of  March,  1844 ;  and 
of  so  much  of  them  as  he  shall  have  incurred  during  the  fifteen 
months  next  before  the  passing  of  the  Act,  if  he  shall  have  brought 
his  action  on  or  before  that  day. 

The  relief  extended  by  these  sections  was  to  the  guilty.  Those 
who  had  not  incurred  penalties  did  not  require  it.  I  cannot  suppose 
that  the  Legislature  proposed  to  extend  to  the  gambler  suing  for 
money  won,  protection  which  it  denied  to  the  informer  suing  for 
penalties  incurred,  and  which  had  been  imposed  on  persons  guilty 
of  deceitful  gaming,  and  to  which  the  law  had  given  him  a  distinet 
title.  Yet,  if  the  word  *'  maintained  **  in  the  18th  section  is  to  be 
treated  as  redundant,  and  is  not  to  be  understood  to  apply  to  actions 
pending,  the  gambler  may  recover  in  his  action  on  a  wager,  while 
the  informer  would  be  barred  from  maintaining  his  action,  and 
would  be  entitled  to  a  portion  only  of  his  costs,  should  he  have  been 
so  fortunate  as  to  have  done  what  probably  no  informer,  suing  for 
penalties  on  the  8th  of  August,  1845,  had  done,  namely,  brought 
his  action  on  or  before  the  5th  of  March,  1844.  Practically,  the 
15th  section  stripped  the  informer  of  the  right  with  which  the  law 
had  deliberately  clothed  him,  without  giving  him  any  compensa* 
tion  for  the  loss  of  the  penalty  or  of  his  costs.  And,  although  it  ia 
impossible  to  escape  from  giving  to  the  15th  and  16th  sections  a 
retrospective  operation,  the  Court  is  called  upon  to  conclude  that 
[  *32  ]       the  18th  section  was  not  ^intended  to  operate  as  extensively  against 
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the  gambler,  and  in  order  to  arrive  at  that  conclusion,  to  treat  as      .  mook 
gorplnBage,  or,  in  other  words,  to  annul,  the  plainly  additional      du^ms 
enactment  contained  in  that  section. 

Upon  the  whole,  taking  into  consideration  the  general  spirit  of 
the  Act,  and  the  nuisance  the  Legislature  sought,  by  the  18th 
section,  to  abate,  I  think  they  intended  that,  from  the  8th  of 
August,  1845,  when  the  Act  received  the  Boyal  assent,  her  Majesty's 
eoorts  of  law  and  equity  should  not'  be  made  Instrumental  in 
enforcing  the  payment  of  a  wager ;  that  the  supposed  vested  rights 
of  winners  to  recover  were  not  contemplated  as  subjects  of  legisla- 
tivB  protection,  but,  on  the  contrary,  were  absolutely  annulled ; 
that,  from  and  after  the  8th  of  August,  the  winners  were  barred 
from  bringing,  or,  if  they  had  then  brought  them,  from  maintaining. 
Baits  either  at  law  or  in  equity,  to  recover  the  money  or  valuable 
thing  alleged  to  be  won  ;  and,  consequently,  that  the  defendant  is 
entitled  to  judgment. 

BoLFK,  B. : 

This  was  an  action  on  a  wager.  It  was  commenced  on  the  12th 
of  Jane,  1845  ;  and  the  main  question  in  the  case  is,  whether  the 
effect  of  the  stat.  8  &  9  Vict.  c.  109,  s.  18,  is  to  disable  the  plaintiff 
from  maintaining  the  action.  That  statute  did  not  receive  the 
Bojal  assent  until  August,  1845,  after  this  action  had  been 
commenced. 

The  language  of  the  18th  section  is  as  follows:  ''And  be  it 
enacted,  that  all  contracts  or  agreements,  whether  by  parol  or  in 
writing,  by  way  of  gaming  or  wagering,  shall  be  null  and  void ;  and 
that  no  suit  shall  be  brought  or  maintained  in  any  court  of  law 
or  equity  for  recovering  any  sum  of  money  or  valuable  thing  alleged 
to  be  won  upon  any  wager,  or  which  shall  have  been  deposited  in 
the  hands  of  any  person  to  decide  the  event  on  which  any  wager 
shall  have  been  made." 

The  effect  of  this  clause  is  to  make  void  all  wagers,  and  to 
prevent  the  bringing  or  maintaining  any  action  for  the  recovery 
of  money  won  on  any  wager ;  and  the  only  question  *is,  whether       [  *3S  ] 
its  operation  is  retrospective  so  as  to  affect  past  transactions  and 
existing  suits. 

The  general  rule  on  this  subject  is  stated  by  Lord  Coke,  in 
the  second  Institute,  292,  in  his  Commentary  on  the  Statute  of 
Gloucester,  "  Nova  conatituHo  futuria  formam  imponere  debet ^  non 
yrauriiig ; "  and  the  principle  is  one  of  such  obvious  convenience 
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Moon        and  justice,  that  it  must  always  be  adhered  to  in  the  constroctioD 
DvwMK.     ^^  statutes,  unless  in  cases  where  there  is  something  on  the  face  of 
the  enactment  putting  it  beyond  doubt  that  the  Legislature  meant 
it  to  operate  retrospectively. 

On  the  part  of  the  defendant  it  was  argued,  that  in  this  statute 
the  clause  must  have  been  intended  to  aJBTect  past  transactions; 
because  it  not  only  enacts  that  wagers  shall  be  null  and  void,  but 
further,  that  no  suit  shall  be  brought  or  maintained  for  the  recovery 
of  money  won  on  a  wager.  The  latter  branch  of  the  clause,  it  was 
contended,  would  have  no  operation  if  the  enactment  were  restrict^ 
to  future  wagers ;  for  it  would  be  useless  to  enact  that  no  action 
should  be  brought,  and  still  more  so  that  no  action  should  be  main- 
tained, in  respect  of  a  contract  already  declared  to  be  null  and  void; 
and  particularly  the  enactment,  that  no  action  should  be  maintained, 
must,  it  was  said,  apply  not  only  to  wagers  already  won,  but  even  to 
suits  already  pending  for  their  recovery. 

It  must  be  observed  that  this  latter  part  of  the  enactment — that, 
I  mean,  which  prohibits  the  bringing  or  maintaining  of  actions— is 
in  no  respect  inconsistent  with  the  construction  which  gives  to  the 
enactment  an  operation  merely  prospective.  The  most  that  can  be 
contended  is,  that  the  words  in  question  are  unnecessary;  and  there- 
fore, independent  of  authority,  if  the  argument  rested  here,  what 
we  should  have  to  decide  would  be,  whether  the  improbabiUty  that 
the  Legislature  should  unnecessarily  prohibit  the  bringing  or  main- 
taining an  action  on  a  contract  already  made  void  in  a  prior  part  of 
[  *34  ]  the  same  clause,  is  so  great  as  *to  warrant  us  in  saying  that  it  must 
have  been  intended  retrospectively  to  affect  rights  already  vested. 
I  think  this  would  be  a  very  unreasonable  and  strained  inference, 
and  which,  considering  the  ordinary  frame  and  language  of  Acts  of 
Parliament,  would  be  by  no  means  fairly  deducible  from  the  clause 
in  question.  But  the  argument  of  the  defendant  did  not  rest  on 
general  reasoning  only ;  he  relied  on  some  authorities,  in  which  he 
contended  that  the  Courts  had,  notwithstanding  the  general  rule  as 
to  the  prospective  nature  of  new  enactments,  held  them  to  apply  to 
past  transactions  as  well  as  future.  The  first  of  these  authorities 
was  Towler  v.  Chatterton  (i).  That  was  an  action  of  ituUbilatus 
assumpsit^  to  which  there  was  a  plea  of  the  Statute  of  Limitations. 
The  plaintiff  proved  a  verbal  promise  to  pay,  made  by  the  defen- 
dant in  February,  1828.  The  action  was  commenced  in  January, 
1829,  and  was  tried  in  the  spring  of  that  year;  and  the  question  was^ 
(1)  6  Bing.  268;  3  Moo.  &  P.  619. 


TOL.  Lxxvi.]  1848.     EX.     2  EX.  84—86.  480 

whether  the  verbal  promise,  in  February,  1828,  was  suflScient  to        Moon 

take  the  case  oat  of  the  statute,  Lord  Tenterden's  Act  (9  Geo.  lY.      durdin. 

c.  14)  having  received  the  Boyal  assent  on  the  9th  of  May,  1828. 

fiy  the  first  section  of  that  statute  it  was  enacted,  that,  in  actions 

of  debt  or  upon  the  case  grounded  on  any  simple  contract,  no 

promise  by  words  only  should  be  sufficient  to  take  any  case  out  of 

the  operation  of  the  Statute  of  Limitations,  unless  the  same  should 

be  contained  in  some  writing  to  be  signed  by  the  party.     The  10th 

section  enacted  that  the  Act  should  commence  and  take  eJBTect  on 

the  Ist  of  January,  1829.     At  the  trial,  before  Best,  Ch.  J.,  the 

plaintiff  was  nonsuited,  on  the  ground,  that  the  verbal  promise, 

made  in  February,  1828,  was  of  no  avail,  for  that  Lord  Tenterden's 

Act  applied  to  past,  as  well  as  future,  transactions ;  and  this  ruling 

of  the  Chief  Justice  was  afterwards  supported  by  the  Court  of 

Common  Pleas.     On  referring  to  the  judgment  of  the  three  learned 

Jadges  by  *whom  that  case  was  decided,  it  would  seem  that  it  was       [  ^'^^  ] 

founded  mainly  on  the  10th  section,  which  enacted  that  the  Act 

should  commence  and  take  effect  from  the  1st  of  January,  1829 ; 

and  from  this  they  inferred  that,  when  that  day  arrived,  the  Act 

vas  in  full  operation  as  to  all  contracts,  past  as  well  as  future. 

Parties,  they  observed,  in  possession  of  parol  promises,  had  seven 

months  and  upwards,  namely,  from  May,  1828,  to  January,  1829, 

during  which  to  bring  their  actions ;  and  the  inference  they  seem  to 

draw  was,  that  there  would,  therefore,  be  no  injustice  in  giving  to 

the  statute,  at  the  end  of  that  time,  a  full  operation,  retrospective 

as  well  as  prospective  ;  and  this,  they  considered,  made  the  case  of 

GUmore  v.  Shuter,  to  which  I  shall  presently  refer,  inapplicable  as 

an  authority,  inasmuch  as  in  that  case  there  was  no  clause  similar 

to  the  10th  section  in  Lord  Tenterden's  Act.     Now,  if  the  meaning 

of  this  10th  section  be,  as  the  Judges  of  the  Court  of  Common 

Pleas,  in  the  earlier  part  of  their  judgment,  would  seem  to  have 

^apposed,  namely,  that  it  was  meant  to  exclude  from  the  operation 

of  the  statute  all  actions  brought  before  the  Ist  of  January,  1829» 

then  the  statute  would  work  no  real  injustice  to  any  one;  a  salutary 

change  was  to  be  made  in  the  law,  and  reasonable  time,  or  what  was 

supposed  a  reasonable  time,  was  given  to  all  parties  affected  by  the 

change  to  protect  themselves  from  any  ill  consequence  in  respect  of 

vested  rights.     But  the  Court  of  Common  Fleas,  in  support  of  their 

j'jdgment,  refer  to  two  Nisi  Prius  cases,  one  before  Mr.  Baron 

Hullock,   and  the  other  before  Lord  Tenterden,  in  which   those 

learned  Jadges  held  the  statute  to  apply  to  the  case  of  actions 


490  1848.     EX.     2  EX.  85—87.  [b.b. 

MooK        brought  before  the  let  of  January,  1829,  but  in  which  the  trials  did 

DuBDEN.     i^ot  occur  till  after  that  date,  on  the  ground,  apparently,  that  the 

Judge  at  Nisi  Frius  was  to  treat  the  statute  as  being  in  force  at  the 

time  of  the  trial,  and  as  conclusively  binding  him  with  respect  to 

what  evidence  he  was  to  receive.     If  this  narrow  construction  is  to 

[  *36  ]  be  put  on  the  statute,  it  is  obvious  that  *the  10th  section  must,  in 
many  cases,  be  a  mere  illusory  protection,  and  would  very  often 
afford  no  protection  at  all.  It  might,  perhaps,  fairly  be  assumed 
that  every  creditor  could  commence  his  action  before  the  Ist  of 
January,  1829;  it  would  be  contrary  to  truth  to  assume  it  ascertain, 
or,  in  many  cases,  even  as  probable,  that  he  could,  before  that  day, 
bring  his  cause  to  trial.  Lapse  of  years  has  made  it  impossible  that 
this  question  should  ever  again  arise  on  Lord  Tenterden's  Act;  and 
it  may,  perhaps,  therefore  seem  to  be  an  idle  thing  to  discuss  the 
doctrine  involved  in  the  cases  to  which  we  have  referred.  But  the 
principle  is  one  of  general  application,  and  may  apply  to  future 
statutes,  as  indeed  it  does  to  that  now  before  us ;  and  I  therefore 
feel  bound  to  say  that  I  cannot  think  those  Nisi  Prius  cases  rightly 
decided.  Whether  the  decision  in  Towler  v.  Chatterton  was  correct, 
would  depend  on  whether  the  true  meaning  of  the  10th  section  was 
to  fix  a  date  before  which  all  actions  must  be  brought,  or  a  date 
beyond  which  no  parol  promise  should  be  sufficient  to  take  a  case 
out  of  the  operation  of  the  Statute  of  Limitations.  The  Court  of 
Common  Fleas  adopted  the  former  construction.  Neither  construc- 
tion would  do  injustice  by  infringing  the  rule  which  in  general 
makes  all  statutes  prospective  in  their  operation,  and  the  Court  of 
Common  Fleas  may  have  been  right  in  their  view  of  the  statute : 
at  all  events,  it  is  immaterial,  in  the  present  case,  to  discuss  that 
point.  It  is,  however,  worthy  of  remark,  that  Lord  Tenterden's  Act 
points  to  a  writing  to  be  signed  by  the  parties — that  is,  to  future 
acts  only ;  and  consequently,  the  decision,  giving  to  that  section  a 
retrospective  operation,  was  not  a  just  one,  even  in  conformity  with 
the  most  narrow  construction  of  its  language. 

The  only  other  authority  referred  to  by  the  defendant,  besides 
that  of  Towler  Y.  Chattei-ton  and  the  Nisi  Prius  decisions  there  cited, 
was  a  case  of  Edmonds  v.  Lawley^  in  this  Court,  reported  in  6M.4&  W.  i 
285.     The  case  there  turned  on  the  construction  to  be  put  on  the 

[*87]  2  &  8  Vict.  *c.  29,  which  enacts,  among  other  things,  that  all 
executions  executed  before  the  issuing  of  B,fi(it  should  be  valid,  not- 
withstanding  any  prior  act  of  bankruptcy,  provided  the  execution 
creditor  had  no  notice  of  any  such  prior  act  of  bankruptcy.    The 
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defendant,  who  was  Sheriff  of  Warwickshire,  had  seized  the  goods  Moon 
of  a  debtor  under  a  fi.fa.y  and  2b  fiat  afterwards  issued  against  the  ouudsk. 
debtor,  on  an  act  of  bankruptcy  committed  before  the  seizure,  but 
of  which  the  creditor  had  no  notice ;  the  seizure  there  took  place 
before,  but  i\i%  fiat  did  not  issue  till  after,  the  passing  of  the  statute 
^  <S&  8  Vict.  c.  29.  This  Court  held  that  the  statute  protected  the 
execution  against  the  subsequent  ^a£.  But  there  it  will  be  observed 
that  no  vested  right  was  defeated — the  right  of  the  execution 
creditor  was  complete,  unless  a  fiat  should  afterwards  issue :  the 
object  of  the  statute  was  to  prevent  the  retrospective  operation  of  a 
M^  in  ftU  cases  where  the  creditor  had  had  no  notice ;  and  we  con- 
eidered  the  prohibition  to  apply  to  every  fiat  to  be  issued  after  the 
paaebg  of  the  Act.  This  we  considered  as  an  operation  merely 
prospective,  interfering  with  no  vested  rights.  The  statute  merely 
provided  that  future  fihts  should  not,  by  means  of  the  doctrine  of 
relation,  have  the  effect  of  disturbing  prior  vested  rights.  And,  in 
a  subsequent  case  of  Moore  v.  PhiUip$  (i),  we  held  that  the  statute 
did  not  apply  to  a  case  where  the  fiat  had  issued  and  assignees  had 
been  appointed  before  the  passing  of  the  Act ;  for  this,  though  the 
language  of  the  statute  might  have  warranted  such  a  construction, 
would  have  been  an  interference  with  the  vested  rights  of  the 
assignees,  and  could  not,  therefor^  be  assumed  to  have  been 
intended  by  the  Legislature. 

It  remains  only  to  show  that  the  doctrine  propounded  by  Lord 
Coke  does  not  rest  merely  on  his  authority,  or  on  its  obvious  con- 
sonance with  natural  justice,  but  has  been  recognised  and  acted  on 
in  some  important  and  well-considered  'cases,  very  analogous  to  [  •ss  ] 
that  now  before  us.  In  Gilmore  v.  Shuter,  to  which  I  have  already 
alinded,  reported  in  several  books,  amongst  others  in  T.  Jones,  108, 
2  \[od.  810,  and  2  Show.  16,  the  action  was  brought  on  a  marriage 
contract,  made  by  parol,  without  writing,  before  the  24th  of  June, 
I67T ;  and  the  question  was,  whether  it  could  be  enforced  after  the 
passing  of  the  Statute  of  Frauds.  The  language  of  that  statute  is 
very  strong.  The  object  of  the  statute,  which  became  law  in 
April,  1677,  is  declared,  in  the  preamble,  to  be  "  for  the  prevention 
of  nuiny  fraudulent  practices  which  are  commonly  endeavoured  to 
Ije  upheld  by  perjury  and  subornation  of  perjury;  "  and  it  enacts, 
among  other  things,  that,  after  the  24th  of  June,  1677,  ''  no  action 
f'hall  be  brought  on  any  agreement,  made  in  consideration  of 
niarriage,  unless  the  agreement  on  which  such  action  shall  be 

(1)  7  M.  &  W.  536. 


492  1848.    EX.    2  EX.  88—89.  [r-r. 

Moon        brought,  or  some  memorandam  or  note  thereof,  shall  be  in  writbg,    , 
DuBDBN.      ^^^  signed  by  the  party  to  be  charged  therewith,  or  some  other   | 
person  thereunto  by  him  lawfully  authorised."    The  Court  held 
that,  however  general  the  language  of  the  statute,  it  could  not  have 
been  intended  to  afifect  past  promises,  valid  when  the  Act  came  into   I 
operation  ;  and  that  it  must,  therefore,  be  construed  as  referring  to 
future  contracts  only ;  and,  according  to  all  the  reports  of  the  ease, 
the  Court  seems  to  have  decided  solely  on  the  ground  that  it  would 
be  a  flagrant  violation  of  natural  justice  to  make  the  enactment 
applicable  to  existing  contracts — even  in  the  case  of  a  statute 
declared  to  be  necessary  for  the  prevention  of  fraudulent  practices 
commonly  endeavoured  to  be  upheld  by  perjury.    In  conformity  with 
this  decision,  it  is  stated,  in  some  of  the  reports  of  the  ease,  that 
the  Judges  had  said  that  an  unattested  will,  made  before  the 
passing  of  the  Act,  would  be  good,  even  though  the  testator  shoald 
not  die  till  after  it  had  come  into  operation.    This  case  seems  to 
me  to  go  much  further  than  that  now  under  consideration. 
[  «39  ]  On  the  same  principle  the  Courts  acted  in  cases  under  *the 

Mortmain  Act,  9  Geo.  II.  c.  86.  That  statute  enacted  that,  after 
the  24th  of  June,  1786,  no  lands  should  be  given  or  settled  to 
charitable  uses,  except  by  deed  indented  and  inroUed  in  manner 
therein  mentioned.  Soon  after  the  passing  of  the  Act,  a  question 
arose  whether  it  affected  wills  made  before  the  Act,  where  the 
testator  died  after  it  had  come  into  operation ;  and,  on  a  reference 
to  the  Judges,  they  all  held  that  it  did  not,  and  Lord  EL&bdwiceb 
acted  on  their  certificate :  Ashbumham  v.  Bradshaw  (i). 

These  cases  seem  to  me  abundantly  to  confirm  the  accuracy  of 
the  doctrine  as  laid  down  by  Lord  Coke.  I  do  not  mean,  of  coorsei 
to  say  that  an  enactment  may  not  be  so  made  as  to  have  a  retro- 
spective operation.  In  some  cases  the  Legislature  has  thought  it  jost 
to  make  enactments  retrospective,  even  at  some  sacrifice  of  general 
principle.  But  then  it  does  so  in  express  terms;  and  generally,  I 
believe  invariably,  couples  the  retrospective  enactment  with  the 
best  indemnity  in  favour  of  vested  rights  which  the  nature  of  the 
case  admits.  This  very  statute  (sect.  16)  illustrates  what  I  mean. 
By  previous  statutes,  persons  guilty  of  certain  offences  connected 
with  wagering  had  been  subjected  to  pecuniary  penalties,  to  be 
recovered  by  common  informers.  The  statutes  imposing  those 
penalties  are  repealed  by  the  statute  now  under  consideration; 
and  the  Legislature,  deeming  it  improper  that  any  future  penalties 

(1)  2  Atk.  36. 
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should  be  recovered  ander  the  repealed  laws,  enables  any  party        Hoon 

sued  for  penalties  to  obtain  an  order  of  the  Court  or  a  Jadge  for      durdsn. 

discontinuing  the  action ;  but  this  is  to  be  done  only  on  payment  of 

the  costs  incurred  prior  to  the  6th  of  March,  1844.     Why  that  day 

was  fixed  on,  does  not  Appear  on  the  face  of  the  statute ;  but  it 

probably  was  the  day  when  the  subject  was  first  introduced  into 

Parliament,  and  when,  therefore,  notice  may  be  considered  as 

haying  been  given  to  every  one  that  he  would  institute  any  action 

at  his  peril.     The  same  course  *was  adopted  by  the  64  Geo.  III.       C  **^  3 

c  54,  88.  6,  7,  in  respect  to  actions  for  penalties  under  the  Clergy 

B^dence  Act,  and  by  the  2  Vict.  c.  12,  s.  6,  in  actions  under  the 

Printers'  Act ;  and  no  doubt  there  are  other  similar  cases.     The 

absence  of  any  such  provision  in  this  Act,  as  to  rights  existing 

▼hen  the  Act  became  law,  seems  to  me  strongly  confirmatory  of  the 

view  I  have  taken ;  and,  for  the  reasons  I  have  already  stated,  I 

think  that  the  statute  8  &  9  Vict.  c.  109,  s.  18,  was  not  meant  to 

affect  rights  already  acquired  under  wagers  made  before  the  passing 

of  the  Act ;  and  so  that  the  plaintiff  is  entitled  to  our  judgment. 

Aldbrson,  B.  : 

I  think  also  that  the  plaintiff  is  entitled  to  our  judgment  in  this 
case.  In  construing  statutes,  the  general  rule,  as  it  seems  to  me, 
which  ought  to  guide  us  in  their  construction,  is  that  which  has 
been  stated.  They  are  not  to  be  supposed  to  apply  to  a  past,  but 
to  a  future,  state  of  circumstances.  Various  instances  might  be 
idduced  to  show  what  extensive  consequences  might  follow  if  we 
did  not  abide  by  these  general  principles.  For  instance,  to  take 
one  only :  The  3  &  4  Yict.  c.  113,  s.  42,  enacts,  "  That  it  shall  not 
be  lawful  for  any  spiritual  person  to  sell  or  assign  any  patronage  or 
presentation  belonging  lo  him,  by  virtue  of  any  dignity  or  spiritual 
office  held  by  him ;  and  that  every  such  sale  or  assignment  shall  be 
null  and  void  to  all  intents  and  purposes.*'  Now  the  words  "  every 
sach  sale  or  assignment  shall  be  null  and  void  to  all  intents  and 
purposes,*'  might  literally  apply  to  the  options  granted,  before  the 
Act,  to  the  Archbishop  of  Canterbury,  by  the  respective  Bishops,  on 
iheir  consecration, — a  species  of  property  which  hitherto  has  gone, 
according  to  the  Archbishop's  will,  to  his  executors  (i).  Gould  it  be 
snpposed  that  the  Legislature  intended  this  without  express  words  ? 
Even  the  application  of  this  section  to  future  options,  which  *no  [  *^1  ] 
doubt  was  the  effect  of  the  clause,  was,  probably,  beyond  their 
(1)  See  1  Bum's  Eccles.  Law,  239. 
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MooK  view.  But,  in  truth,  the  latter  words  of  the  clause  are  redondant 
DuroBN.  only,  not  retrospective.  Here,  no  doubt,  the  Legislature  were 
desirous  of  putting  an  end  to  gaming  and  wagers ;  but,  unless  the 
words  imperatively  require  it,  we  ought  not  to  make  their  prohibition 
retrospective ;  for  it  is  contrary  to  the  first  principles  of  justice  to 
punish  those  who  have  offended  against  no  law ;  and  surely  to  take 
away  existing  rights  without  compensation,  is  in  the  nature  of 
punishment.  The  words  of  the  statute  do  not,  as  it  seems  to 
me,  require  this  construction.  The  first  clause  of  the  section 
is  probably  prospective.  All  contracts,  by  way  of  gaming  or 
wagering,  are  made  void.  It  seems  to  me,  at  present,  that  this 
applies  to  the  future;  and  indeed  it  was,  as  I  understood,  6o 
admitted  by  Mr.  Lush  in  his  argument^  But  it  was  said  that  the 
next  clause  was  not  so ;  for  that  it  not  merely  prohibited  the  future 
bringing  of  suits  to  enforce  wagers,  but  also  the  future  maintenance 
of  such  suits  when  previously  brought.  But  I  cannot  give  such  a 
construction  to  what  appear  to  me  only  redundant  words  in  this 
section.  If  it  had  been  stated  "  that  no  action  shall  be  brought,** 
or  only  ''  that  no  action  shall  be  maintained,"  it  seems  to  me  clear 
that  we  should  have  considered  the  words  "  brought  "  and  "  main- 
tained "  as  synonymous,  and  as  prohibiting  the  success  of  future 
suits  alone.  And  although  the  use  of  both  in  one  sentence  makes 
this  less  obvious,  yet,  when  we  consider  that  to  give  the  more  strict 
interpretation  to  the  word  ''maintained"  will  compel  us  to  suppose, 
without  further  evidence,  that  the  Legislature  contemplated  so  gross 
an  act  of  injustice  as,  without  compensation,  to  take  away  an 
existing  right  of  action  already  pending,  and  that,  too,  with  no 
provision  even  for  the  costs  incurred  in  the  enforcing  of  what  was, 
before  the  Act,  a  legal  right,  I  am  not  disposed  to  put  such  a 
construction  on  the  word,  but  to  treat  it,  as  I  think  the  Legislature 
[  *42  ]  intended  it,  as  a  redundant  expression  only.  *In  the  16th  section, 
where  they  do  speak  of  existing  actions  of  another  sort,  tbev  do 
provide  for  the  staying  them,  by  application  to  the  Court  and  on 
payment  of  costs ;  and  I  think,  if  they  had  intended  to  put  an  end 
to  pending  actions  of  this  description,  they  would  have  shown  it 
by  introducing  a  similar  provision  in  the  18th  section. 

It  is  not  necessary  to  determine  whether,  by  the  first  part  of  the 
18th  section,  the  Legislature  may  not  have  intended  to  put  at  once 
an  end  to  the  legal  obligation  both  of  existing  and  future  contracts, 
leaving  the  parties  to  all  such  wagers  to  act  thereafter  on  them  as 
honourable  engagements   alone.    If  any  suit  shall  be  hereafter 
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institnted  a])on  any  such  previous  contract,  that  question  may,        Moon 
perhaps,  be  open  to  further  argument.    But  in  this  case,  where  the      durdek. 
eontraet  existed  and  the  suit  was  instituted  before  the  Act,  it  seems 
k>  me  that  the  Act  does  not  affect  it.    I  think,  therefore,  that  the 
plaintiff  is  entitled  to  judgment. 

Pabeb,  B.  : 

The  only  question  in  this  case  is,  whether  the  Act  (8  &  9  Vict, 
e.  109,  8.  18)  affects  existing  suits  for  the  recovery  of  wagers  or  not. 
The  clause  in  question  having  been  read,  it  is  unnecessary  for  me 
to  repeat  it. 

I  have  felt  a  good  deal  of  difficulty  in  deciding  upon  the  true 
eoDstruction  of  this  clause ;  but,  after  much  consideration,  I  agree 
in  opinion  with  my  brothers  Aldbrson  and  Bolfb,  that  it  applies 
(o  future  actions  only. 

The  language  of  the  clause,  if  taken  in  its  ordinary  sense,  as  in 
the  first  instance  we  ought  to  do,  applies  to  all  contracts,  both  past 
&nd  future,  and  to  all  actions,  both  present  and  future,  on  any  wager, 
whether  past  or  future.  But  it  is,  as  Lord  Coke  says,  *'  a  rule  and 
law  of  Parliament  that  regularly,  nova  constitutio  Juturis  formam 
imponere  debet^  non  prateritis  "  (i).  This  rule,  which  is  in  effect, 
that  enactments  in  a  statute  are  generally  to  be  construed  to  be 
proepeciive,  *and  intended  to  regulate  the  future  conduct  of  persons,  [  *48  ] 
is  deeply  founded  in  good  sense  and  strict  justice,  and  has  been 
acted  upon  in  many  cases.  For  instance,  in  the  construction  of  the 
Statute  of  Frauds,  which  was  held  not  to  apply  to  promises  made 
bdore  the  24th  of  June,  1677 :  QUmore  v.  Shuter  (2) ;  and  also  of  the 
Stat  2  &  8  Vict.  c.  29,  which,  it  has  been  decided,  is  not  to  be  construed 
to  defeat  a  right  by  relation  already  vested  in  an  assignee  of  a 
bankrupt :  Edmonds  v.  Lawley  (8) ;  Moore  v.  Phillips  (4). 

But  this  rule,  which  is  one  of  construction  only,  will  certainly 
yield  to  the  intention  of  the  Legislature ;  and  the  question  in  this 
and  in  every  other  similar  case  is,  whether  that  intention  has  been 
sufficiently  expressed.  Upon  that  question  it  is  that  I  have  felt 
considerable  doubt. 

It  seems  a  strong  thing  to  hold,  that  the  Legislature  could  have 
meant  that  a  party,  who,  under  a  contract  made  prior  to  the  Act, 
had  aa  perfect  a  title  to  recover  a  sum  of  money,  as  he  had  to  any 
of  his  personal  property,  should  be  totally  deprived  of  'it  without 

(1)  2  iMt  292.  (3)  6  M.  &  W.  285. 

(2)  T.  Jones,  t08;  2  Show.  16.  (4)  7  M.  ft  W.  536. 
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Moon  compensation.  It  is  a  still  stronger  thing  to  hold,  that,  if  he  has 
DuBDEN.  already  commenced  an  action  with  an  undoubted  right  to  recover 
his  debt  and  costs,  he  should  not  only  forfeit  both,  but  also  be 
liable,  as  he  would  in  the  ordinary  course  of  a  suit,  to  pay  the  costs 
of  his  adversary,  by  being  obliged  to  discontinue,  or  be  nonprossed, 
or  have  his  judgment  arrested.  These  considerations  afford  a 
strong  reason  for  limiting  the  operation  of  the  words  of  this  section, 
and  holding  that  they  apply  to  future  contracts,  and  actions  on 
such  future  contracts  only — at  all  events,  to  future  actions  only,  if 
any  distinction  can  be  made  in  the  degrees  of  apparent  injustice. 
But,  on  the  other  hand,  it  is  to  be  recollected  that  the  toleration  of 
actions  for  wagers,  on  subjects  in  which  the  parties  have  no  real 
interest,  has  often  been  made  a  subject  of  reproach  to  the  law  of 
[  *44  ]  England ;  and  *it  is  not  a  matter  of  surprise,  that  the  Legislature 
took  an  early  opportunity  of  putting  a  stop  to  them  ;  and  also  it  is 
to  be  borne  in  mind,  that  the  parties  who  would  suffer  by  a  strict 
construction  of  the  clause,  are  often  successful  gamesters  or 
speculators,  not  much  the  objects  of  favour  with  the  Legislature ; 
and  one  considers  the  clause,  therefore,  not  quite  in  the  same 
spirit,  as  if  the  enactment  related  to  ordinary  contracts. 

The  enactment,  ''  that  all  contracts  or  agreements,  by  way  of 
gaming  or  wagering,  shall  be  null  and  void,*'  if  it  stood  by  itself, 
ought  most  clearly  to  be  construed  as  applicable  to  future  contracts 
and  agreements  only,  by  virtue  of  the  rule  of  construction  to  which 
I  have  adverted,  and  the  apparent  injustice  of  putting  an  end  to  a 
vested  right.  So,  if  the  next  part  stood  alone,  it  would,  I  think, 
though  not  so  clearly,  be  construed,  for  the  same  reason,  to  apply 
to  future  actions  only  ;  and  the  clause,  to  avoid  the  injustice  which 
would  otherwise  be  inflicted  on  a  plaintiff,  should  be  construed  to 
mean,  not  that  an  action  already  brought  should  not  be  maintained, 
but  that  no  action  should  afterwards  be  brought,  or,  if  brought, 
maintained ;  and  the  absence  of  any  provision  that  the  costs  of  an 
existing  action  should  be  paid  by  a  defendant,  in  my  mind,  strongly 
favours  that  construction.  The  union  of  the  two  clauses  together 
does  not  appear  to  me  to  make  any  difference.  The  latter  clause  is 
surplusage,  so  far  as  it  relates  to  bringing  actions,  whether  we  con- 
strue the  former  to  apply  to  future  or  existing  contracts ;  and  the 
only  observation  that  can  be  made  is,  that  in  one  mode  of  consktung 
the  enactment  the  word  ''  maintained  "  is  inoperative,  in  the  other 
it  is  not.  It  is  redundant,  unless  it  applies  to  the  maintenance  of 
an  existing  action  ;  but  this  circumstance  of  mere  redundancy  does 
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not  appear  to  me  to  be  sufficient  to  show,  that  the  Legislature        Mooh 
meant  to  do  so  unjust  a  thing  as  to  prevent  the  maintenance  of  an      durdbv. 
existing  well-founded  action.     I  think  it  best  to  abide  by  the  sound 
nile  of  construction  above  referred  to,  notwithstanding  the   con- 
jectures ^as  to  the  real  intention  of  the  Legislature,  which  the       [  *^^  ] 
natare  of  the  subject  occasions.     I  therefore  hold  that,  at  all  events, 
this  action  is  maintainable,  and  am  disposed  to  say  that  the  clause 
affects  none  but  future  wagers ;  and,  consequently,  that  the  plaintiff 
is  entitled  to  our  judgment. 

Judgment  for  the  plaintiff'. 


MANNING  V.  BAILEY.  i848. 

(2  Ex.  45—51 ;  S.  C.  18  L.  J.  Ex.  77.)  ^^' 

A  declaration,  after  reciting  that  defendant  was  possessed,  for  the  residue  [  ^^  1 

of  a  term  of  years,  of  a  certain  messuage  and  premises,  and  also  of  certain 
fixtures  annexed  to  the  premises,  averred  that  plaintiff  agreed  with  defen- 
dant to  purchase  of  him  the  residue  of  the  term  of  the  said  messuage  and 
premises,  with  the  appurtenances  and  the  said  fixtures,  and  defendant,  ^ 
amongst  other  things,  agreed  to  give  up  possession  of  the  messuage,  with 
the  appurtenances  and  the  said  fixtures,  on  a  certain  day.  The  declaration 
then  averred  that  plaintiff  tendered  to  defendant,  for  execution,  an  instru- 
ment which,  amongst  other  things,  contained  a  recital  that  plaintiff  had 
lately  contracted  with  defendant  for  the  sale  to  him  of  the  residue  of  the 
term  granted  to  him  by  one  J.  P.,  in  the  messuage  or  tenements  and 
hereditaments,  &c.,  with  their  appurtenances,  and  also  all  and  singular  the 
fixtorefl  belonging  to  the  said  messuage  or  tenements  and  hereditaments, 
for  a  certain  sum,  the  receipt  of  which  was  thereby  acknowledged :  Held, 
on  motion  in  arrest  of  judgment,  that,  as  the  agreement  between  the  parties 
was  for  the  assignment  of  the  fixtures  only,  which  belonged  to  defendant, 
the  recital  in  the  instrument  tendered  was  too  large,  and  therefore  that  it 
was  not  such  a  one  as  defendant  was  bound  to  execute ;  and  the  judgment 
was  arrested. 

Assumpsit.  The  declaration  stated,  that  the  defendant,  at  the 
time  of  the  making  of  the  agreement  thereinafter  next  mentioned, 
was  lawfully  possessed,  for  the  then  residue  of  a  certain  term  of 
Tears,  to  wit,  a  term  of  fourteen  years  computed  from  the  12th  day 
/f  May,  1846,  of  a  certain  messuage  and  premises,  called  &c.,  with 
the  appurtenances ;  that  the  defendant  was  so  then  possessed  as 
aforesaid,  under  and  by  virtue  of  a  certain  indenture  of  lease, 
Clearing  date  the  12th  day  of  May,  1846,  made  between  J.  P.  of  the 
'i'Ce  part,  and  the  defendant  of  the  other  part ;  by  which  indenture 
trie  said  messuage  and  premises,  with  the  appurtenances,  were,  for 
the  consideration  therein  mentioned,  leased,  &c.,  unto  the  defendant, 
i'ft  the  said  term  of  fourteen  years,  at  the  yearly  rent  of  STf., 
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Manminq     payable  quarterly  :  that  in  the  said  lease  there  were  and  are  con- 
Bailet.      tained  covenants,  on  the  part  of  the  defendant,  for  himself,  his 
executors,  &c.,  to  pay  the  rent  &c. :  that  the   defendant,  at  the 
time  of  the  making  of   the  said  agreement,  represented  to  the 
[  *46  ]       plaintifif  that  he  the  defendant  was,  and  the  plaintiff  ^avers  that  he 
the  defendant  in  fact  then  was,  lawfully  possessed  of  certain  fixtures 
then  annexed  to  the  said  messuage  and  premises,  and  then  also  was 
lawfully  entitled  to  disannex  and  remove  the  same  fixtures  from 
the  said  messuage  and  premises,  and  convert  and  dispose  thereof 
to  his,  the  defendant's,  own  use,  but  did  not  represent  to  the  plaintiff 
what  the  said  fixtures  were,  nor  did,  nor  does  the  plaintiff  know 
what  they  were :  that  thereupon  theretofore,  to  wit,  on  the  16th 
February,  1847,  by  a  certain  agreement  then  made  by  and  between 
the  plaintiff  and  defendant,  of  and  concerning  the  said  messuage 
and  premises,  with  the  appurtenances,  and  of  and  concerning  ihe 
said  residue  of  the  said   term,  and  of  and  concerning  the  said 
fixtures,  and  of  and  concerning  the  plaintiff,  and  of  and  concerning 
the  defendant,  it  was  agreed  by  and  between  the  plaintiff  and 
defendant  as  follows,  that  is  to  say :  ''  Memorandum  :  Mr.  Bailej. 
(meaning  the  defendant),  of  28,  East  Place,  &c.,  (meaning  the  said 
messuage  and  premises),  has  this  day  agreed  to  sell,  and  J.  Manning 
(meaning  the  plaintiff)  has  agreed  to  purchase,  the  unexpired  term 
or  lease  (meaning  the  said  residue  of  the  said  term)  of  the  bouse 
No.   28,    (meaning   the   said  messuage  and   premises),   with  the 
appurtenances,  as  above,  and  also  the  fixtures,  &c.,  (meaning  the 
said  fixtures)  belonging  to  the  said  C.  Bailey,  (meaning  the  defendant), 
to  pay  the  rent,  and  all  rates  and  taxes,  due  to  the  25th  of  March 
next ;  and  do  also  agree  (meaning  the  defendant  agreed)  to  give  up 
possession  of   the  said  house   and   premises,  (meaning  the  said 
messuage   and   premises),  with   the   appurtenances  and   fixture&. 
(meaning  the  said  fixtures),  on  or  before  the  12th  of  March  next. 
The  said  J.  Manning  (meaning  the  plaintiff)  has  this  day  paid  the 
sum  of  10{.  as  a  deposit,  and  agrees  to  pay  the  remainder  on  taking 
possession  of  the  said  premises  (meaning  &c.)  and  the  said  fixtures 
(meaning  &c.)     Witness  our  hands"  &c.     The  declaration  then 
contained  an  averment,  that  the  plaintiff  paid   the   102.  to  the 
[  *47  ]       defendant,  &c. ;  it  also  contained  an  averment  *of  mutual  promise> ;; 
and  then  proceeded  to  state,  that  although  the  said  12th  day  ot 
March,  1847,  had  expired  before  the  commencement  of  the  suit^ 
and  although  the  plaintiff,  on  that  day,  was  ready  and  willing  anc] 
offered  to  the  defendant  to  purchase  the  said  residue  of  the  sai<) 
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ierin  and  ihe  said  fixtures  of  and  from  the  defendant,  at  the  price     Mahnino 
of  401.,  according  to  the  terms  of  the  said  agreement,  and  to  accept      bailet. 
pofisession  of  the  said  messuage  and  premises,  with  the  appurtenances 
and  fixtures,  and  to  pay  the  defendant  the  sum  of  802.,  being  the 
difference  between  the  said  sum  of  lOZ.,  so  paid  as  aforesaid,  and 
the  said  sum  of  402.,  and  then  tendered  to  him,  the  defendant,  to 
execute  a  certain  parchment  writing  sufficient,  when  signed  and 
sealed  by  the  defendant,  and  delivered  by  the  defendant  as  his  act 
and  deed,  to  assign  to  the  plaintiff  the  residue  of  the  said  term, 
which  said  writing  then  was  in   the  words,  letters,  and  figures 
following,  that  is  to  say,  '^  This  indenture,  made  the  12th  day  of 
March,  1847,  between  Charles  Bailey,  of  &c.,  of  the  one  part,  and 
Joseph  Manning,  of  4;c.,  of  the  other  part,  which,  after  reciting 
that  bj  a  certain  indenture  made  by  and  between  Charles  Bailey 
and  one  J.  P.,  all  that  the  messuage  or  tenements  and  heredita- 
ments therein   and  hereinafter  particularly  described,  with   the 
appurtenances,  were,  for   the   considerations  therein   mentioned, 
demised,  leased,  set,  and  to  farm  let  unto  the  said  Charles  Bailey, 
for  the  term  of  fourteen  years  thence  next  ensuing,  and  fully  to  be 
complete  and  ended,  on  payment  yearly  and  every  year,  during  the 
said  term  thereby  demised,  unto  the  said  J.  P.,  his  executors, 
administrators,  or  assigns,  of  the  rent  or  sum  of  872.  of  lawful 
money,  free  and  clear  of  and  from  the  land-tax,  and  all  other  taxes, 
i&tes,  charges,  assessments,  and  deductions  whatsoever,  the  said 
rent  to  be  payable  quarterly,  namely,  on  &c. ;  and  in  the  said  lease 
are  contained  covenants,  on  the  part  of  the  said  Charles  Bailey, 
for  himself,  &c.,  for  the  payment  of  the  rent,  land-tax,  &c.     And 
aJHo  that  the  said  Joseph  Manning  has  lately  contracted  with  the 
»aid  Charles  Bailey  ^for  the  sale  to  him  of  the  residue  of  the  said        [  *^8  ] 
term  of  fourteen  years,  so  granted  to  the  said  Charles  Bailey  by 
the  said  J.  P.,  in  the  said  messuage  or  tenements  and  heredita- 
ments therein  and  hereinafter  described  and  assigned,  or  intended 
-^  to  be,  with  their  appurtenances,  and  also  all  and  singular  the 
nxtares  belonging  to  the  said  messuage  or  tenement  and  heredita- 
Q^eots,  at  or  for  the  price  or  sum  of  402. :     Now  this  indenture 
ntnesseth,   that,   in  pursuance   of  the   said  agreement,   and  in 
'.'onsideration  of  the  sum  of  40{.,of  lawful  British  money,  to  him  the 
^id  Charles  Bailey  in  hand  well  and  truly  paid  by  the  said  Joseph 
Uauuingy  at  or  immediately  before  the  sealing  and  delivering  of 
thesie  presents,  the  receipt  whereof,  and  that  the  same  is  in  full  for 
:he  purchase  of  the  residue  now  to  come  and  unexpired  of  the  said 
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Mavkino     term  of  fourteen  years  in  the  said  messuage  or  tenements  and 
Bailbt.      hereditaments    hereinafter    described,   and    hereby   assigned,  or 
^  intended  so  to  be,  he  the  said  Charles  Bailey  doth  hereby  confess 
and  acknowledge,  and  of  and  from  the  same  and  every  part  thereof 
doth  fully  and  absolutely  acquit,  release,  and  discharge  the  said 
Joseph  Manning,  his  executors,  &c.,  he,  the  said  Charles  Bailey, 
hath  assigned,  transferred,  and  set  over,  and  by  these  presents  dotb 
assign,  transfer,  and  set  over,  unto  the  said  Joseph  Manning,  bis 
executors,  &c.,  all  that  messuage  or  tenement,  being,  &c.,  and  their 
appurtenances ;  and  also  all  and  singular  the  fixtures  belonging  to 
the  said  messuage  or  tenement,  &c.,  and  hereditaments  hereinbefore 
described  and  intended  to  be  hereby  assigned,  and  also  the  herein- 
before recited  indenture  of  lease  of  the  12th  day  of  May,  1846 : 
To  have  and  to  hold  the  said  messuage  or  tenement,  and  all  and 
singular  the  said  premises  hereby  assigned  or  intended  so  to  be, 
with   their   appurtenances,   unto   the  said   Joseph   Manning,  his 
executors,  &c.,  fomnd  during  all  the  residue  and  remainder  now 
to  come  and  unexpired  of  and  in  the  term  of  fourteen  years,  so 
granted  by  the  said  hereinbefore  recited  indenture  of  lease  of  the 
12th   of   May,   1846,"   &c.      (The  instrument  contained   several 
[  *49  ]       covenants  '*'which  are  not  material  to  the  present  question.)    The 
declaration  then  stated,  that  the  plaintiff  did  then  request  the 
defendant  to  accept  the  said  sum  of  80Z.  so  tendered,  and  to  execute 
the  last-mentioned  writing,  to  wit,  by  signing  the  same,  and  sealing 
the  same,  and  delivering  the  same  as  his,  the  defendant's,  act  and 
deed,  and  to  give  up  possession  to  the  plaintiff  of  the  said  messuage 
and  premises,  with  the  appurtenances  and  fixtures,  yet  the  defendant 
disregarded  his  said  promise,  and  did  not  nor  would,  on  or  before  the 
said  12th  day  of  March,  or  at  any  other  time,  give  the  plaintiff 
possession  of  the  said  messuage  and  premises,  and  fixtures,  or  any 
or  either  of  them,  or  sell  or  assign  to  the  said  plaintiff  the  said 
residue  of  the  said  term,  &c.     To  this  declaration  the  defendant 
pleaded  several  traverses,  upon  each  of  which  issue  was  joined. 

At  the  trial,  before  Parke,  B.,  at  the  Middlesex  sittings  in  Trinity 
Term  last,  the  plaintiff  had  a  verdict,  with  802.  damages. 

Montagu  Chambers,  in  the  same  Term,  obtained  a  rule  calling  on 
the  plaintiff  to  show  cause  why  the  judgment  should  not  be  arrested. 

Watson  now  showed  cause  : 

The  objection  which  has  been  raised  to  this  declaraticxi  is,  that» 
Inasmuch  as  the  defendant  agreed  to  sell  his  own  fixtures  only,  he 
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was  not  bound  to  execute  the  instrument  tendered  to  him  for  execu-  Mankino 
tioD,  as  it  would  have  passed  all  the  fixtures,  whether  belonging  to  bailet. 
him  or  not.  The  defendant  was  called  upon  to  assign  the  term 
merely,  and  the  fixtures  for  the  term.  This  habendum  would  pass 
the  term  and  the  fixtures  belonging  to  the  buildings.  All  that  the 
plaintiff  required  was  a  sufficient  assignment  of  the  term.  He  re- 
ferred to  CoUg^rave  v.  Dias  Santos  (i). 

Chambers,  in  support  of  the  rule : 

The  judgment  ought  *to  be  arrested.  The  recital  is  incorrect.  [  *50  ] 
It  distinctly  states  an  agreement  to  assign  the  defendant's  term  in  the 
premises,  and  also  a  sale  of  all  the  fixtures,  not  only  the  fixtures  to 
vhieh  the  defendant  was  entitled ;  so  that  by  this  deed,  if  it  had  been 
eiecutedy  not  only  landlords'  or  tenants'  fixtures,  but  the  fixtures 
belonging  to  a  previous  tenant,  would  pass.  The  defendant  has  only 
agreed  to  transfer  his  own.  The  habendum  excludes  the  fixtures,  and 
only  goes  to  the  term. 

Pakkb,  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  In 
the  ease  of  VonhoUen  v.  Knowles  (2),  where  there  was  an  agreement 
that  the  plaintiff  should  purchase  of  the  defendant  ascertain  house 
and  shop-fixtures  for  1502.,  whereof  125/.  was  to  be  paid  upon  taking 
possession,  and  the  remainder  by  bills  at  certain  dates,  and  that  the 
defendant  should  grant,  and  the  plaintiff  should  take,  a  lease  of  the 
messuage  for  twenty-one  years,  at  the  rent  of  60Z.,  the  plaintiff 
tendered  an  instrument  to  the  defendant  for  his  execution,  which 
stated  that,  as  well  in  consideration  of  the  sum  of  150Z.  paid  by  the 
plaintiff  to  the  defendant,  as  also  of  the  yearly  rent,  covenants,  &c., 
the  defendant  had  demised  and  leased  all  that  messuage,  &c. :  and 
this  Court  held  that  it  was  not  such  an  instrument  as  the  defendant 
had  bound  himself  by  his  agreement  to  execute.  My  brother 
Aldsbson  there  said,  "  Although  the  objection  taken  by  the  defen- 
dant is  one  that  deserves  but  little  favour,  it  seems  to  me  that  it 
mast  necessarily  prevail.  The  plaintiff  being  bound  to  tender  a 
lease  in  conformity  with  a  certain  agreement,  has  tendered  one, 
which  states  that  the  sum  of  150Z.,  which  by  the  agreement  was  to 
be  paid  for  fixtures,  was  to  be  paid  as  a  consideration  for  the  leas 
iuelf.  Now,  supposing  this  recital  not  to  operate  as  an  estoppel  upon 
the  defendant,  in  case  *an  action  was  brought  against  him  by  the  [  *6t  ] 
(I)  2  B.  &  C.  76  (2)  12  M.  &  W.  602. 
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Manning  present  plaintiff,  still  it  would  place  him  in  a  different  situation 
BAU.BY.  trom  that  in  which  he  now  stands,  as  it  would  afford  prima  facie 
evidence  against  him,  which  he  would  have  to  rebut  by  means  of 
witnesses,  or  by  the  production  of  the  agreement ;  the  lease  would 
therefore  be  evidence  against  him,  although,  perhaps,  not  con- 
clusive." Now  here,  this  recital,  which  states  that  the  defendant 
had  lately  contracted  with  the  plaintiff  for  the  sale  to  him  of  all  and 
singular  the  fixtures  belonging  to  the  said  messuage  or  tenement  and 
hereditaments  for  the  price  of  401. ,  and  the  receipt  of  that  sum,  is 
not  correct.  If  the  defendant  had  executed  this  instrument,  it 
would  have  been  strong  evidence  against  him.  As  this  is  upon  the 
record,  we  can  say  that  it  is  not  such  an  instrument  as  the  defendant 
was,  in  conformity  with  his  agreement,  bound  to  execute.  It  is 
certainly  an  unfortunate  recital ;  but  if  the  defendant  had  executed 
the  lease,  he  would  have  placed  himself  in  a  worse  situation  than 
that  in  which  he  is  at  present. 

Aldbrson,  B.,  Eolfb,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 


1W8.  LOCKETT  AND  Another  v.  NICKLIN. 

Feb.  12. 
(2Ex.  93— 101.) 

r  93 1 

'-       ^  The  defendant  ordered  goods  by  letter,  which  did  not  mention  any  time 

for  payment.  The  plaintiff  sent  the  goods  and  an  invoice  :  Held,  that 
parol  evidence  was  admissible  to  show  that  the  goods  were  supplied  on 
credit,  the  letter  not  being  a  valid  contract  within  the  Statute  of  F^aud^  ,li. 

Debt  for  goods  sold  and  delivered.     Plea,  mmqtiavi  indehitaUis. 

At  the  trial,  before  Patteson,  J.,  at  the  Summer  Assizes  for  SufiFolk. 
1847,  it  appeared  from  the  plaintiffs'  evidence  that  they  were  patent 
grease  manufacturers  at  Norwich,  and  that  on  the  24th  December, 
1846,  the  defendant,  who  was  an  ironmonger  at  Wolverhampton, 
sent  to  them  the  following  order : 

"  Wolverhampton,  Staffobdshirb. 

Dec.  24,  1846. 

"  Messrs.  Lockbtt  &  Co. 

"  For  T.  B.  Nicklin  &  Co.,  two  casks  railway  grease,  stiff,  marke^i 
(488)  on  each  cask,  about  10  or  12  cwt.  each,  10«. ;  one  cask  10  cut., 
marked  (H.). 

"  Let  these  be  sent  to  Mr.  Ebbern  &  Co.,  7,  Paddington  Wharf. 

(1)  See  now  sect.  4  of  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  TT. 
—J.  G.  P. 
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London,  to  our  order ;    invoice,  per  post,  early  as  possible,  and  if      Lockbtt 
approved,  as  I  told  Mr.  Lockett,  will  give  you  further  orders.     Let      nicklin. 
no  other  mark  be  on  the  casks,  but  the  above  in  red  paint. 
*'  Send  us  a  full  priced  list  of  all  goods  you  get  up  on  sale." 

The  goods  were  accordingly  forwarded  to  the  defendant,  and  the 
following  invoice  sent  by  post : 

"  Norwich,  Dec.  28,  1846.  [  n  ] 

"Messrs.  Nickun  &  Co., 

"  Bought  of  W.  Lockett  &  Co., 
Patent  Grease  Makers,  Foundry  Wharf,  Norwich, 

And  Tanner's  Lane,  Ipswich. 
'•Bt. 
2  Pun.   Pat.   Bailway  Grease, 
Marked,  N.  (488)  1      ... 
N.  (488)  2      .., 
1  Marked  N.  (H.) 


Fare 


"  Carriage  paid  to  London. 
"  To  be  left  at  W.  Ebbern  &  Co.'s,  7,  Paddington  Wharf." 

Similar  orders  were  given  by  the  defendant  on  the  80th  December,. 
1B46,  and  2l8t  January,  1847,  and  goods  were  accordingly  forwarded 
and  invoices  sent.  On  the  part  of  the  defendant,  parol  evidence 
was  tendered  to  prove  that  the  terms  on  which  the  defendant  gave 
the  orders  were  six  months'  credit,  and  a  bill  at  three  months. 
This  evidence  was  objected  to,  as  varying  the  written  contract.  The 
learned  Judge  ruled  that  the  evidence  was  admissible,  not  for  the 
purpose  of  varying  the  contract,  but  of  supplying  the  omission  in  the 
written  document  as  to  the  time  of  payment ;  and  a  verdict  was 
found  for  the  defendant,  leave  being  reserved  for  the  plaintiffs  to 
move  to  enter  a  verdict  for  them. 

A  rule  nisi  having  been  obtained  accordingly, 

Fiizpatrick  (Byles,  Serjt.,  with  him)  showed  cause : 

Parol  evidence  was  admissible  for  the  purpose  of  proving  *that       [  ♦w  ] 
the  time  of  credit  had  not  expired.     The  reason  assigned  by  Lord 
Coke  against  admitting  parol  evidence  to  contradict  the  terms  of  a 
deed  is,  that "  it  would  be  inconvenient  that  matters  in  writing,  made 
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LocKKTT     on  consideration,  and  which  finally  import  the  certain  truth  of  the 
NioKLiN.     agreement  of  the  parties,  should  be  proved  by  the  uncertain  testi- 
mony of  slippery  memory  :"  Countess  of  Rutland's  case  (i) ;  2  Phil. 
Ev.  857.    Here  the  letters  and  conversation  taken  together  formed 
the  contract. 

(Alderson,  B.  :  Suppose  a  person  wrote  to  another  proposing  to 
deal  with  him  on  six  months'  credit,  and  the  latter  by  parol  accepted 
the  offer,  and  then  the  former  wrote  another  letter  simply  ordering 
goods ;  it  would  be  a  question  for  the  jury  to  say  whether  the  order  for 
the  goods  was  not  an  order  upon  the  previous  terms.) 

The  principle  of  the  decision  in  Eden  v.  Blake  (2)  is  applicable 
to  this  case.  That  was  an  action  to  recover  6L  9s.  lOd,,  the  price 
of  a  dressing-case  sold  by  auction.  In  the  printed  catalogue  the 
dressing-case  was  described  as  having  silver  fittings ;  but,  previously 
to  the  sale  of  it,  the  auctioneer  stated  publicly  from  his  box,  and  in 
the  hearing  of  the  defendant,  that  the  catalogue  was  incorrect  in 
stating  the  fittings  of  the  dressing-case  to  be  of  silver,and  that  it  would 
be  sold  as  having  plated  fittings,  but  no  alteration  was  made  in  the 
catalogue.  Under  these  circumstances,  it  was  held  that  parol 
evidence  of  the  statement  of  the  auctioneer  was  admissible,  since  the 
contract  existed  partly  in  the  printed  particulars  and  partly  in  the 
parol  statement  of  the  auctioneer. 

(Parke,  B.  :  You  say  there  would  have  been  no  contract  within 
the  Statute  of  Frauds  unless  there  had  been  an  acceptance  of  part 
of  the  goods,  and  that  the  plaintiffs  could  not  have  succeeded  in  an 
action  for  not  receiving  the  goods,  as  the  letter  was  not  meant  to  be 
a  memorandum  of  the  agreement,  but  only  an  order  for  the  goods.) 

[  *96  ]  Even  assuming  the  contract  to  be  *contained  in  the  letter,  it  would 
still  be  necessary  to  give  parol  evidence  to  explain  it,  for  there 
is  no  statement  of  the  time  when  the  price  is  to  be  paid.  If  it  be 
said  that  the  law  will  imply  payment  within  a  reasonable  time, 
parol  evidence  must  nevertheless  be  given,  in  order  to  show  what  is 
a  reasonable  time,  with  reference  to  the  custom  of  the  trade,  or  price 
of  the  goods.  The  judgment  of  Parke,  B.,  in  Hutton  v.  Warren  (3), 
shows  the  principle  on  which  extrinsic  evidence  is  admlBsible  to 
annex  incidents  to  written  contracts,  namely,  a  presumption  that 

(1)  5  Co.  Rep.  26.  (3)  46  R.  R.  368  (1  M.  &  W.  466). 

2)  67  R.  R.  757  (13  M.  &  W.  614). 
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the  parties  did  not  mean  to  express  in  writing  the  whole  of  the      logkbtt 
contract  by  which  they  intended  to  be  bound.     *     *    In  Ellis  v.      nickliw. 
Thompian  (i),  which  was  an  action  for  not  accepting  goods,  to  which 
the  defendant  pleaded  that  the  plaintiff  was  not  ready  to  deliver 
them  within  a  reasonable  time,  it  was  held  that  the  parol  repre- 
sentation of  the  broker,  at  the  time  of  sale,  that  the  goods  were 
ready  for  shipment,  was  admissible  in  evidence.     Lord  Abinger 
sajs,  ''Suppose  a  man   contracts  to  sell  certain  goods,   and   the 
parties  agree  that  the  goods  shall  be  ^conveyed  to  London,  and       [  *^7  ] 
nothing  be  said  about  the  time  of  delivery,  would  it  not  be  essential 
to  ascertain  what  the  parties  were  contracting  about,  and  whether 
anything  was  said  at  the  time,  and  whether  the  reasonable  time  not 
being  shown  by  the  contract  itself,  you  could  derive  it  from  other 
soorces?" 

(Aldbrson,  B.  :  There  the  evidence  was  given  merely  for  the 
porpose  of  showing  what  the  words  **  reasonable  time  "  meant.) 

0*Malley  and  Couch,  in  support  of  the  rule : 

The  order  and  acceptance  in  writing  of  the  goods  constituted  a 
complete  contract,  which  could  not  be  varied  by  parol  evidence. 

(Ildbbson,  B.  :  An  acceptance  in  writing  is  different  from  an 
acceptance  by  parol ;  the  act  of  receiving  the  goods  may  be  con- 
sistent with  an  agreement  which  contained  qualified  terms.) 

The  invoice,  which  was  sent  according  to  order,  amounts  to  an 
acceptance  in  writing. 

(Aldbrson,  B.  :  Suppose  a  person  offers  to  sell  goods  to  another 
upon  certain  terms,  and  the  latter  does  not  then  agree,  but  after- 
virds  writes,  merely  directing  the  goods  to  be  sent,  without  men- 
tioning any  terms ;  must  not  the  contract  be  considered  as  made 
upon  the  terms  offered  ?  Or  suppose,  in  this  case,  instead  of  the 
previous  statement  deposed  to  by  the  witnesses,  the  plaintiff  had 
▼ritten  to  the  defendant,  offering  to  sell  him  goods  on  the  following 
terms,  namely,  six  months'  credit  and  three  months'  bill,  and  that 
after  the  expiration  of  the  three  months,  the  defendant  had  sent  a 
letter  to  the  plaintiff,  desiring  him  to  send  other  goods,  without 
mentioning  any  terms,  and  the  plaintiff  had  then  sent  the  invoice ; 
would  not  the  two  letters  constitute  the  contract  ?  and  if  so,  where  is 
the  difference  between  the  plaintiff  writing  and  speaking  the  terms  ?) 
(1)  49  B.  B.  679  (3  M.  &  W.  445). 
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LooKBTT      Unless  there  is  something  on  the  face  of  the  writing  which  leads 
NicKLiN.     to  th®  inference  that  the  parties  contracted  with  reference  to  acme 
previous  terms,  parol  evidence  must  be  altogether  rejected. 

(Parke,  B.  :  Where  the  parties  agree  that  a  particular  instrument 
[  •98  ]  shall  *contain  the  terms  of  the  contract,  the  rule  clearly  is,  that 
parol  evidence  cannot  be  given  to  add  to  or  diminish  from  those 
terms,  though  it  may  to  annex  incidents,  such  as  the  custom  of 
trade,  &c.  Here,  however,  the  letter  of  the  24tJi  of  December  refers 
to  some  previous  conversation  with  the  plaintiff.) 

The  letter  plainly  indicates  that  payment  is  to  be  made  on  delivery. 
Ford  V.  Yates  (i)  is  a  conclusive  authority  to  that  effect. 

(Parke,  B.  :  That  case  is  based  upon  the  supposition  that  there 
was  a  memorandum  entered  into  by  the  broker  contracting  for 
both  parties,  but  it  was  not  so. 

(Alderson,  B.  :  In  that  case  there  could  have  been  no  contract,  for 
the  memorandum  only  contained  the  name  of  the  defendant's 
agent.) 

That  decision  proceeded  on  the  ground  that  the  legal  construction 
of  the  memorandum  was,  that  the  goods  were  to  be  paid  for  on 
delivery.     *     *     * 

[  99  ]        Parke,  B.  : 

The  rule  must  be  discharged.  In  deciding  this  particular  case 
on  the  circumstances  of  the  case  itself,  I  think  parol  evidence  was 
admissible  to  prove  the  previous  conversation  with  the  plaintiff. 
In  order  to  render  the  defendant  liable,  there  must  be  some 
evidence  to  take  the  case  out  of  the  Statute  of  Frauds.  That 
liability  arises  from  his  receipt  and  acceptance  of  the  goods ;  and 
if  the  plaintiff  relied  on  that,  the  defendant  would  have  been  at 
liberty  to  show  upon  what  terms  he  accepted  them,  by  going  into 
evidence  of  the  conversation  which  took  place  at  the  time  the  order 
was  given,  by  which  it  appears  that  the  contract  was  to  pay  at  six 
months'  credit,  and  by  a  bill  at  three  months.  But  the  plaintiff, 
instead  of  having  recourse  to  the  receipt  and  acceptance  of  the 
goods,  puts  in  the  original  order,  which,  without  further  explana- 
tion by  parol,  would  be  an  order  for  payment  on  delivery.  If,  then, 
the  plaintiff,  instead  of  giving  further  evidence  to  explain  this  order, 
(1)  58  R.  R.  471  (2  Man.  &  G.  549 ;  2  Soott,  N.  R  645). 
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says  that  the  defendant,  by  accepting  the  invoice,  which  treats  him      Lockett 
as  a  purchaser,  has  had  ample  notice,  and  therefore  there  is  an      nicklik. 
acceptance  of  the  terms  of  the  sale,  it  is  competent  for  the  defen- 
dant to  show  that  he  received  the  goods  on  the  understanding  that 
be  bought  them  by  credit  at  six  months,  and  bill  at  three  months. 
The  case  of  Ford  v.  Yatea  was  disposed  of  on  the  supposition,  which 
tamed  oat  to  be  erroneous,  that  the  memorandum  entered  into  by 
the  broker  was  a  binding  memorandum  under  the  Statute  *of  Frauds.      [  •lOO  ] 
It  was  signed  with  the  intention  of  being  a  memorandum  of  the 
eontraet  of  purchase  and  sale,  and  the  Court  began  by  treating  it 
as  a  binding  contract ;  and,  on  that  supposition,  I  am  by  no  means 
prepared  to  say  that  decision  is  wrong. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  In  Ford  v.  Yates,  the  decision  of  the 
Court  proceeded  on  the  supposition  that  the  written  instrument 
complied  with  the  terms  of  the  Statute  of  Frauds.  Under  that 
statute,  a  contract  to  deliver  goods,  without  mentioning  a  time  for 
payment,  means  that  the  delivery  and  the  payment  shall  be  con- 
temporaneous acts;  and  Ford  v.  Yates  decided  that  in  such  case 
evidence  was  inadmissible  to  show  that  it  was  not  intended  that  the 
payment  should  be  contemporaneous  with  the  delivery  of  the  goods. 
Here  the  difficulty  is  of  a  different  nature.  The  documents  in 
question  are  not  a  contract,  but  are  writings  out  of  which,  with 
other  things,  a  contract  is  to  be  made.  The  question,  then,  is, 
vhether  the  defendant  has  not  a  right  to  adduce  evidence,  not  to 
contradict  the  written  instruments,  but  to  show  the  real  contract, 
of  which  the  paper  contains  only  one  of  the  terms.  In  order  to  do 
that,  the  defendant  must  resort  to  the  previous  conversation.  It  is 
like  the  case  of  an  offer  by  letter,  written  by  the  plaintiff  to  the 
defendant,  stating  the  terms  on  which  the  former  proposes  to  sell 
certain  goods ;  in  answer  to  which  the  defendant  writes  a  letter  to 
the  plaintiff,  desiring  him  to  send  certain  articles,  but  not  specify- 
mg  any  terms.  In  such  case,  can  it  be  doubted  that  the  second 
letter  would  have  reference  to  the  terms  contained  in  the  first,  and 
that  the  two  letters  would  constitute  the  contract ;  and  that  when 
the  plaintiff  sent  the  goods,  he  would  send  them  on  the  terms  con- 
tained in  his  own  letter?  Here,  instead  of  a  previous  letter  written 
bv  the  plaintiff,  there  is  a  conversation  between  him  and  the  defen- 
dant. In  holding  this  evidence  admissible,  we  do  not  trench  on 
any  of  the  cases. 
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LocKBTT      Platt,  B.  : 

NicKLiN.         If  the  invoice  had  been  signed  by  the  defendant,  there  might 

^  ^^'  ^       have  been  some  colour  for  the  argument  on  behalf  of  (he  plaintiffi 

for  then  it  might  have  been  urged  that,  as  the  contract  made  no 

mention  of  the  time  of  payment,  it  would  be  inferred  that  payment 

was  to  be  made  either  on  request  or  within  a  reasonable  time  after 

the  bargain.      The  fallacy  of   the  argument  on   the  part  of  the 

plaintiff  consists  in  treating  the  writings  as  a  contract,  when,  in 

fact,  they  are  merely  acts  done  in  pursuance  of  a  contract.    The 

letter  of  the  24th  of  December  refers  to  some  conversation,  and 

unless  that  conversation  be  imported  by  way  of  evidence,  it  cannot 

be  known  when  the  payment  was  to  be  made,  the  documents  being 

silent  as  to  the  time. 

Rtde  discharged. 


1848.  MOELEY  V.   PINCOMBE. 

Feb.  9. 
(2  Ex.  101—102 ;  S.  C.  18  L.  J.  Ex.  272.) 

>-  ^^^  ^  Commodities  which  cannot  be  restored  upon  a  replevin  in  the  same 

plight  and  condition  as  that  in  which  they  were  when  taken,  are  sot 
distrainable  for  rent  at  common  law  ;  and  therefore  the  flesh  of  animalfl 
lately  slaughtered  cannot  be  distrained. 

Trespa80,  for  breaking  and  entering  the  plaintiff's  close,  and 
taking  twenty  dead  pigs,  twenty  cwt.  of  pork,  and  divers  other 
articles.  Pleas :  first,  Not  guilty  **  by  statute ; "  and,  secondly, 
leave  and  license. 

At  the  trial,  before  Wilde,  Ch.  J.,  at  the  Jast  Devon  Summer 
Assizes,  it  appeared  that  the  articles  in  question  were  seized  by  the 
defendant  as  a  distress  for  rent.  The  defendant,  under  the  direction 
of  the  learned  Judge,  had  a  verdict. 

Crowder  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
the  verdict  being  against  evidence,  and  also  for  misdirection. 

Kinglake  and  Fitzherbert  now  showed   cause,  and  contended 
r  •102  ]       *that  the  evidence  was  in  the  defendant's  favour. 

(Pabke,  B.  :  Assuming  the  first  question  to  be  decided  in  the 
defendant's  favour,  the  remaining  point  must  be  found  for  the 
plaintiff;  for  how  can  commodities  of  a  perishable  nature,  and 
which  cannot  be  restored  in  the  same  state  as  that  in  which  tfaev 
were  taken,  be  made  the  subject  of  distress  ?  The  common  law  is 
not  taken  away  by  the  statute  of  2  W.  &  M.  c.  5. 
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BoLFB,  B. :  The  rule  is  plain,  you  cannot  distrain  commodities      Moklst 
vhich  are  liable  to  perish  within  a  reasonable  time  after  they  have    pimcombk. 
been  taken. 

Pabr,  B.  :  It  was  said  by  Lord  Chief  Justice  Willes,  in  Simpson 
x,Hartop(i),  that  ''cocks  and  sheaves  of  corn  were  not  distrain- 
able  before  the  statute  2  W.  &  M.  c.  5,  (which  was  made  in  favour 
of  landlords),  because  they  could  not  be  restored  again  in  the  same 
plight  and  condition  that  they  were  before  upon  a  replevin,  but 
most  n^essarily  be  damaged  by  being  removed." 

Alderson,  B.,  referred  to  1  EoU.  Abr.  666.  The  rule  is  plain  : 
what  is  true  of  corn,  is  true  of  the  flesh  of  pigs.) 

Crawd^r  and  Montagu  Smith,  in  support  of  the  rule,  were  not 
called  upon. 

Per  CuBiAM  (2) : 

Rule  absolute. 


LLOYD  V.  DAVIES.  iws. 

Feb.  11. 
(2  Ex.  103—104  ;  S.  C.  18  L.  J.  Ex.  80.)  

A  tenant  by  elegit  has  a  right  to  distrain  without  attornment.  L  ^^3  J 

The  first  count  of  the  declaration  in  case  was  for  an  excessive 
distress ;  the  second  count  was  in  trover.  Plea,  Not  guilty  ''  by 
stetate." 

At  the  trial,  before  Gresswell,  J.,  at  the  last  Cardigan  Summer 
Assizes,  the  plaintiff,  in  order  to  show  his  right  to  distrain,  put  in 
an  elegit,  but  did  not  prove  that  the  defendant  had  attorned  to  him. 
It  was  thereupon  contended  that  the  defendant  had  no  right  to 
distrain  without  attornment,  and  of  that  opinion  was  the  learned 
Jadge,  and  the  plaintiff  had  a  verdict. 

Lu$h,  in  Michaelmas  Term  last,  moved  for  a  rule  calling  on 
the  plaintiff  to  show  cause  why  there  should  not  be  a  new 
trial  on  the  ground  of  misdirection: 

There  was  no  need  of  attornment.  In  Rogers  v.  Pitcher  {z), 
GiBBS,  Ch.  J.,  says :  ''If  the  land  had  been  in  the  possession  of 
the  former  owner,  the  sheriff  might  have  delivered  actual  posses- 
siou :  where  it  is  in  the  possession  of  a  tenant,  the  sheriff  sets  it 

•;i>  Willea,  515.  (3)  6  Taunt.   207.      See  25  B.  B. 

•2}  Paaks,    B.,     Alderson,    B.,     582, 586. 
HoLFS,  B.,  and  Plait,  B. 
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Llotd  out  by  metes  and  bounds,  and  the  tenant  is  bound  thenceforth  to 
DAVIE8.  pay  rent  for  his  moiety  to  the  tenant  by  elegit.  This  is  a  case  in 
which  attornment  was  not  necessary  before  the  Statute  of  Attorn- 
ments, because  tenant  by  elegit  was  in  by  judgment  of  law,  to  whom 
attornment  was  not  necessary.**  In  Perkins (i)  it  is  said:  "But in 
cases  of  grants  of  reversions,  there  ought  to  be  attornments ;  other- 
wise they  shall  not  pass,  if  the  grant  be  not  by  matter  of  record," 
&c.  The  statute  of  4  Anne,  c.  16,  only  applies  to  the  acts  of  the 
parties.     (He  also  referred  to  Go.  Litt.  ss.  584,  585.) 

The  Court  granted  a  rule  nisi ;  against  which 

[  104  ]  Evans  {BramiveU  with  him)  now  showed  cause  : 

The  defendant  had  no  right  to  distrain  without  attornment. 
Hanis  v.  Booker  (2)  is  not  a  decision  upon  the  point;  but  Bbst,  Ch.  J., 
there  says,  in  delivering  the  judgment  of  the  Court,  "  We  do  not 
agree  that  an  attornment  would  have  been  unnecessary,  suppoging 
the  plaintiff  had  been  in  a  situation  to  call  for  it.  ...  In  the 
present  cause  the  property  is  claimed  under  a  judgment;  and 
even  if  the  tenant  by  elegit  had  a  right  to  enter,  we  think  he  coald 
not  have  proceeded  for  rent  without  an  attornment.** 

(Parke,  B.  :  There  are  three  authorities  in  the  Year  Books  against 
you,  cited  in  Boll.  Abr.,  tit.  "Attornment,**  (F),  37  Hen.  VI.  33; 
39  Hen.  VI.  24;  20  Hen.  VI.  7  b.  They  settle  this  point,  and 
decide  that  attornment  is  not  necessary  ;  where  the  reversion  was 
assigned  by  operation  of  law  it  was  not  requisite,  but  it  was  when 
assigned  by  the  act  of  the  parties.  If  a  party  gets  the  reversion,  he 
is  entitled  to  the  rent  which  is  attached  to  it. 

EoLFB,  B.,  referred  to  Roll.  Abr.,  tit.  "Execution  (B)*':  Sir 
Thomas  CamhelVs  case  (3). 

Parke,  B.  :  There  is  also  The  Bishop  of  Bristol's  case  (4).  The 
question  is  clear  upon  the  authorities.) 

Watson,  contra,  was  not  called  upon. 

Per  Curiam  (s)  : 


The  rule  must  be 


Absolute. 


(1)  Sect.  114.  -^.  G.  P. 

(2)  4  Bing.  96 ;  12  Moore,  233.  (4)  3  Leon.  113. 

(3)  tit,  "Execution—A  quel  temps  (6)  Parkb,     B.,    Aldbbson,     B., 
relatera  pur  chattels."    B.  5,  p.  894.  Bolfe,  B.,  and  Platt,  B. 
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YOUNG  AND  Another  v.  HOPE  and  Another.  i8*8. 

^                                                                                        Feb.  10. 
(2  Ex.  105— 110.)  

A  trader  took  possession  of  goods  under  an  agreement  with  the  owner  L  ^^^  J 
that  he  should  keep  possession  for  a  twelvemonth,  on  payment  of  a  certain 
sam,  hut  if  the  money  was  not  paid  on  a  certain  day,  the  owner  should  be 
at  liberty  to  retake  them.  The  goods  continued  in  the  possession  of  the 
trader  until  the  stipulated  time  for  payment,  when  the  money  not  having 
been  paid,  the  owner  sold  them,  after  an  act  of  bankruptcy  committed  by 
the  trader,  but  before  the^Sa^  issued :  Held,  that  this  was  a  "  transaction  " 
protected  by  the  2  &  3  Vict.  c.  29,  s.  1  (1). 

Tkovbr,  by  the  assignees  of  a  bankrupt,  for  certain  goods, 
chattels,  and  effects.  The  declaration  contained  a  count  on  the 
possession  of  the  bankrupt,  and  another  on  the. possession  of  the 
assignees.    Pleas,  Not  guilty  and  not  possessed. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  York  Summer 
Assizes,  1847,  it  appeared  that  the  goods  in  question,  which  con- 
sisted of  shop  fixtures  and  materials  of  trade,  belonged  to  the 
defendant,  and  that  one  Nortlett  came  into  possession  of  them 
QDder  an  agreement  that  he  should  keep  possession  for  a  twelve- 
month, upon  payment  of  a  certain  sum,  but  if  he  failed  to  pay  the 
money  on  the  16th  May,  1847,  the  'defendant  should  be  at  liberty 
to  retake  the  goods.  Nortlett  continued  in  possession  of  the  goods, 
treating  them  as  his  own,  until  the  16th  May,  1847,  when  the 
money  not  having  been  paid,  the  defendant,  on  the  following  day, 
^Id  them.  On  the  24th  May,  9^  fiat  issued  against  Nortlett,  on  an 
Act  of  bankruptcy  committed  on  the  14th  of  May.  It  was  sub- 
mitted that  the  plaintiffs  were  entitled  to  recover,  inasmuch  as  the 
?oods  were  in  the  *'  order  and  disposition  "  of  the  bankrupt,  within 
the  72nd  section  of  the  6  Geo.  IV.  c.  16.  On  the  part  of  the 
defendant,  it  was  contended,  that  this  was  a  ''  transaction  "  protected 
I'V  the  2  &  8  Vict.  c.  29,  s.  1.  The  learned  Judge  was  of  opinion, 
that  the  agreement  was  a  fraud  on  the  creditors,  and  directed  a 
verdict  for  the  plaintiffs,  reserving  leave  for  the  defendant  to  move 
to  enter  a  verdict  for  him. 

A  rule  mti  having  been  obtained  accordingly, 

H.  Hill  showed  cause : 
The  question  is,  whether  the  72nd  section  of  the  6  Geo.  IV.  c.  16, 
relating  to  goods  in  the  ^order  and  disposition  of  bankrupts,  is      [  ♦loe  ] 

n'f  Quoted  in  the  argument  of  H.  dealing  or  transaction  by  or  with  the 

Ht'i,  pfigt,  p.  512.    The  words  in  the  bankrupt  for  valuable  consideration" 

or>rr«eponding  section  of  the   Bank-  (46  &  47  Vict.  c.  52,  s.  49).--J.  G.  P. 
mptcy  Act,  1883,  are  "  any  contract, 
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Young  affected  by  the  2  &  8  Vict.  c.  29,  s.  1.  The  latter  statute  enacts, 
Hope.  ''that  all  contracts,  dealings,  and  transactions,  by  and  with  an? 
bankrupt,  really  and  bond  fide  entered  into  before  the  date  and 
issuing  of  the  Jiat,  shall  be  deemed  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  such  bankrupt  committed.*'  It  will  be 
argued  on  the  other  side,  that  the  effect  of  that  enactment  is,  to  do 
away  with  the  relation  to  the  act  of  bankruptcy,  and  to  substitute 
the  issuing  of  the  Jiat  for  the  act  of  bankruptcy,  in  all  cases  in 
which  the  party  had  not  notice  of  the  act  of  bankruptcy.  Such 
construction,  however,  cannot  be  supported.  The  case  of  Fawcett  v. 
Feame  (i)  shows  that  the  words  in  the  6  Geo.  IV.  c.  16,  s.  72,  "  at 
the  time  he  becomes  bankrupt,"  mean,  at  the  time  of  the  com- 
mitting of  the  act  of  bankruptcy,  and  not  the  time  when  the  fiai. 
issued,  the  statute  of  Victoria  having  made  no  alteration  in  this 
respect.  In  Load  v.  Oreen  (2),  Parke,  B.,  in  delivering  judgment, 
says:  **To  come  within  the  72nd  section  of  the  6  Geo.  IV.  c.  16, 
the  goods  must  have  been  in  the  bankrupt*s  possession  ''  at  the  time 
he  became  bankrupt ;  that  is,  at  the  time  of  the  act  of  bankruptcy." 

(Pahke,  B.  :  No  doubt  that  section  must  be  construed  so  as  to 
give  the  assignees  all  the  property  of  which  the  bankrupt  was  the 
apparent  owner  at  the  time  of  the  act  of  bankruptcy  ;  but  prior  to 
the  statute  of  Victoria,  if  the  real  owner  had  retaken  possession 
of  his  goods  before  the  act  of  bankruptcy,  he  would  have  been 
entitled  to  them  in  law.  The  question  then  is,  whether  the  statute 
of  Victoria  does  not  give  the  same  right,  if  he  retakes  them  before 
the  issuing  of  th^fiat.) 

The  object  of  that  statute  was,  to  protect  parties  having  hondjide 
dealings  with  the  bankrupt,  touching  his  property,  or  concerning 
payments  made  by  or  to  him  ;  but  the  statute  was  not  intended  to 
aid  persons  who  intrusted  their  goods  to  a  trader,  in  order  to 
[  •107  3  enable  him  to  obtain  a  false  credit.  The  *true  meaning  of  the 
statute  appears  from  the  preamble,  which  recites  the  82nd  section 
of  the  6  Geo.  IV.  c.  16,  relating  to  payments  made  by  and  to 
bankrupts  without  notice ;  but  it  makes  no  mention  of  the  81st 
section,  relating  to  conveyances,  contracts,  and  other  dealings  and 
transactions  by  and  with  bankrupts. 

(Parke,  B.  :  It  was  clearly  meant  to  alter  the  81st  section ;  and 
'the  omission  to  mention  it  shows  bow  imperfect  the  recital  is.) 
(1)  66  E.  B.  268  (6  Q.  B.  20).  (2)  71  E.  E.  627  (15  M.  &  W.  216). 
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[He  cited  In  re  Sty  an  (i)  and  Wright  v.  Fearnley  (2).]  Youwo 

HOPB. 

(Pabcb,  B.  :  All  that  the  Court  there  decided,  was,  that  a  pledge 
of  goods  was  not  a  payment  within  that  section.  In  the  case  of 
Pariente  v.  Penneli  (3),  Tindal,  Ch.  J.,  ruled,  that  goods  suffered 
by  the  true  owner  to  remain  in  the  possession  of  a  ^trader  till  [  *^^^  ] 
after  a  secret  act  of  bankruptcy,  but  taken  possession  of  before  the 
Mf  do  not,  since  the  statute  of  Victoria,  pass  to  the  assignees.) 

In  that  case  the  jury  found  that  the  plaintiff  had  notice  of  an  act 
of  bankruptcy,  and  a  verdict  was  given  for  the  assignees,  so  that 
there  was  no  opportunity  of  questioning  the  ruling  of  the  learned 
Jadge. 

Knowles  appeared  to  argue  in  support  of  the  rule,  but  was  not 
called  upon. 

Pawtb,  B.  : 

The  rule  must  be  absolute.  The  question  depends  upon  the 
trae  construction  of  the  statute  2  &  8  Vict.  c.  29,  s.  1.  Mr.  Hill 
says,  that  it  must  be  confined  to  cases  in  which  the  bankrupt 
transfers  the  right  of  property  in  his  own  goods.  I  cannot  collect, 
from  any  expression  in  the  preamble  of  the  statute,  that  such  con- 
struction is  to  be  put  upon  it.  After  reciting  the  6  Geo.  IV.  c.  16, 
and  the  2  Vict.  c.  11 ,  it  thus  proceeds:  "whereas  it  is  expedient 
that  farther  protection  should  be  given  to  persons  dealing  with 
bankrupts  before  the  issuing  of  any  fiat  against  them."  The 
object  of  the  enactment  was,  to  do  away  with  the  rule  of  relation 
to  the  act  of  bankruptcy,  which  was  considered  to  work  great 
injustice ;  and  I  see  no  reason  why,  if  it  were  intended  to  prevent 
•juch  rule  of  relation  in  the  transfer  of  the  bankrupt's  property,  it 
c^bould  not  also  apply  to  the  case  of  a  bankrupt  dealing  with  the 
property  of  others.  If  the  contract  had  been,  that,  for  an  antece- 
dent consideration,  the  bankrupt  would,  on  the  16th  of  March, 
deliver  up  certain  property  of  him  the  bankrupt,  and  if  he  failed 
to  do  so,  the  party  should  be  at  liberty  to  take  possession  of  the 
property ;  and  if  afterwards,  in  pursuance  of  that  agreement,  the 
j<arty  took  possession,  I  cannot  understand  why  that  transaction 
ehoald  be  protected,  and  the  transaction  of  a  bankrupt  returning 
another  person's  goods  should  not   also  be  protected.     In  the 

<])   1  Ph.  105.  446. 

i2)  b  Bing.  N.  C.  89;  6  Bing.  N.  C.  (3)  2  Moo.  &  Bob.  616. 
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YouNo  absence  of  authority,  I  should  have  thought  that  the  latter  case 
Hops.  ^ould  clearly  fall  within  the  description  of  a  **'  transaction  by  and 
[  *109  ]  \7ith  the  bankrupt/'  before  the  date  and  issuing  of  the  fiat.  There 
are,  however,  two  authorities,  one  of  which,  a  decision  of  Lord 
Chancellor  Lyndhurst,  In  the  Matter  of  Styan,  seems  to  me 
expressly  in  point.  There  a  policy  of  insurance  had  been  deposited 
as  security  for  a  debt ;  but  the  creditor  omitted  to  give  notice  to 
the  Insurance  Company,  before  the  commission  of  an  act  of  bank- 
ruptcy by  the  depositor,  the  effect  of  which  was,  to  leave  the  policy 
in  the  situation  of  goods  in  the  apparent  ownership  of  the  bank- 
rupt :  but  the  creditor  having  given  notice  before  the  issuing  of  the 
Aat,  and  having  no  knowledge  that  an  act  of  bankruptcy  had  been 
committed,  the  Lord  Chancellor  thought  the  transaction  protected 
by  the  2  &  S  Vict.  c.  29.  Besides  that  case,  there  is  the  opinion  of 
TiNDAL,  Ch.  J.,  in  the  case  of  Pariente  v.  PenneU{\),  It  is  true  that 
an  opinion  expressed  at  Nisi  Prius  is  not  entitled  to  the  same 
weight  as  if  expressed  after  solemn  argument,  but  the  opinion  is 
one  which  does  not  require  authority  to  support  it.  Upon  the 
true  construction  of  the  Act,  and  according  to  strict  justice^  this 
transaction  ought  to  be  protected. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  This  is  a  ''  transaction  "  which  takes 
place  between  the  time  of  the  committing  of  the  act  of  bankruptcy, 
and  the  issuing  of  the /at.  The  Act  of  Parliament  makes  valid  all 
such  transactions,  provided  the  party  dealing  with  the  bankrupt 
had  no  notice  at  the  time  of  an  act  of  bankruptcy.  As  to  those 
matters,  the  act  of  bankruptcy  and  the  issuing  of  the  fiat  are  to 
be  taken  as  one  and  the  same  day.  In  the  case  of  Faiccett  v. 
Feame  (2),  the  goods  came  into  the  possession  of  the  bankrupt  for 
the  first  time  after  the  act  of  bankruptcy  and  before  the  fiat ;  and 
it  was  argued  that  the  case  was  not  within  the  clause  of  the  statute 
which  makes  goods  in  the  possession  of  the  bankrupt  as  reputed 
[  •li^^  ]  owner  ***  at  the  time  he  becomes  bankrupt "  subject  to  ihe 
disposition  of  his  assignees.  That  case  is  relied  upon  as  an 
authority  to  show  that  the  6  Geo.  lY.  c.  16,  s.  72,  is  not  altered  by 
the  2  &  8  Vict.  c.  29,  s.  1 ;  but  the  answer  is,  that  the  latter  statute 
has  no  relation  to  such  matters,  inasmuch  as  it  only  renders  valid 
particular  transactions  before  invalidated  by  the  rule  of  relation  to 
the  act  of  bankruptcy.  In  truth  the  present  point  was  not  decided 
(1)  2  Moo.  &  Rob.  616.  (2)  66  R  R  258  (6  Q.  B.  20). 
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in  thai  case.     Here  the  goods  were  in  the  order  and  disposition       Youiro 
of  the  bankrupt  at  the  time  of  the  committing  of   the  act  of        hqpk. 
bankruptcy ;  and  if  the  true  owner  had  not  retaken  possession  of 
them,  might  have  been  disposed  of  by  the  assignees. 

BoLFBy  B. : 

I  am  of  the  same  opinion.    The  expression  in  the  statute  is,  "all 
contracts,  dealings,  and  transactions  by  and  with  any  bankrupt." 
Here  the  transaction  is  this — that,  before  the  committing  of  the  act 
of  bankruptcy,  certain  goods  are  deposited  with  the  bankrupt,  upon 
tenns  enabling  him  to  keep  possession  of  them  for  a  year  upon 
pajment  of  a  certain  sum;   and  enabling  the  owner  to  resume 
possession  in  case  the  money,  was  not  paid  at  the  stipulated  time. 
The  owner  takes  possession  after  the  act  of  bankruptcy,  and  before 
the  issuing  of  the  Jiat.     Such  a  case  seems  to  me  ta  come  within 
the  express  terms  of  the  Act  of  Parliament.     Was  it  not  a  "  deal- 
ing,*' was  it  not  a  ''  transaction  "   with  the   bankrupt  ?     It  was 
evidently  so.     Without  authority  I  should  have  thought  it  a  clear 
case,  and  I  am  not  able  to  distinguish  it  from  In  re  Styan. 

Platt,  B.  : 

It  is  clearly  a  **  dealing  "  or  ''  transaction  "  with  the  bankrupt 
before  the  issuing  of  the^ia^ 

Rule  absolute. 


SYEES  V.  JONAS.  ib48. 

Feb.  18. 
(2Ex.  Ill— 117.)  

In  an  action  for  the  price  of  tobacco  sold,  evidence  is  admissible  to  show         ^        -' 
that  by  the  eetablished  usage  of  the  tobacco  trade,  all  sales  are  by  sample, 
although  not  so  expressed  in  the  bought  and  sold  notes  (1). 

Assumpsit  for  goods  sold  and  delivered,  and  goods  bargained  and 
8old.    Plea,  non  ossumpnL 

At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer 
Assizes,  1847,  it  appeared  that  the  action  was  brought  to  recover 
222Z.  If.  2d.,  being  the  price  of  five  bales  of  La  Guayra  tobacco, 
K)Id  by  the  plaintiff  to  the  defendant  under  the  following  circum- 
stances :  The  plaintiff  was  a  general  merchant  at  Liverpool,  and 
engaged  in  the  La  Guayra  trade ;  the  defendants  were  cigar  manu- 
tiictarers  in  London.    On  the  19th  of  August,  1846,  oneSamuelson, 

;i;  See  the  Sale  of  Goods  Act,  1893  (66  &  57  Vict  o.  71),  s.  55.— J.  G.  P. 
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stbbs  of  Liverpool,  a  tobacco  broker,  who  had  occasionally  been  employed 
JoKAB.  both  by  plaintiff  and  defendants  in  the  sale  of  tobacco,  forwarded  to 
the  defendants  six  samples  of  fifty-one  bales  of  tobacco  then  in 
bond,  and  which  the  plaintiff  was  desirous  of  selling.  Samuelson 
represented  that  the  bulk  was  equal  to  the  sample.  Some  corre- 
spondence afterwards  took  place  between  the  defendants  and 
Samuelson  as  to  the  quality  and  price  of  the  tobacco ;  and  on  the 
14th  of  September,  Samuelson  being  in  London,  concluded  the 
bargain  with  the  defendants,  when  bought  and  sold  notes  agreeing 
with  each  other  were  delivered  to  the  plaintiff  and  defendants. 
The  following  is  the  form  of  the  sold  note : 

''  Messrs.  E.  Jonas  and  Bbothbbs,  London. 

**  LnrBRPOOL,  September  14, 1846. 
"  I  have  this  day  sold  you  on  account  Mr.  W.  H.  L.  Syers,  fifty- 
one  bales  tobacco  ex  Lucretia,  La  Guayra,  at  lid.  per  lb.  in  bond : 
customary  allowances :  payment  two  and  two  months. 

"Edward  Samublson." 

The  defendants'  case  was,  first,  that  Samuelson  was  appointed 
with  limited  authority  to  buy  by  sample  only,  and  that  the  defendants 
[  ♦112  ]  were  not  bound  by  the  contract :  *secondly,  that  the  bulk  did  not 
correspond  with  the  sample ;  and  evidence  was  tendered  to  show 
that  by  the  universal  usage  of  the  trade,  a  sale  of  tobacco  was 
understood  to  be  by  sample.  The  learned  Judge  offered  to  leave 
the  first  question  to  the  jury,  which  was  declined  by  the  defendants* 
counsel ;  and  as  to  the  other  point,  he  ruled  that  the  evidence  was 
inadmissible,  inasmuch  as  it  varied  the  written  contract,  which  was 
contained  in  the  bought  and  sold  notes  ;  and  under  his  Lordship's 
direction  a  verdict  was  found  for  the  plaintiff. 

A  rule  nisi  having  been  obtained  to  set  aside  the  verdict,  and  for 
a  new  trial,  on  the  ground  of  misdirection  and  the  rejection  of 
evidence, 

Tomlinson  showed  cause  (February  10): 

As  to  the  objection  that  the  broker  had  no  authority  to  buy 
otherwise  than  by  sample,  and  consequently  the  defendant  was  not 
bound  by  the  contract,  it  is  a  su£Bcient  answer  that  the  learned 
Judge  offered  to  leave  the  question  to  the  jury. 

The  only  point  then  is,  whether  evidence  was  admissible  of 
the  general  custom  in  the  tobacco  trade,  that  all  sales  were 
miderstood  to  be  by  sample,  though  not  so  mentioned  in  the 
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contract.      It   is   submitted   that  no  evidence  can  be  given  for        Stebs 
the  purpose  of  controlling  or  varying  the  specific  contract  entered       jokab. 
into.    [He  cited  Meyer  v.  Everth  (i)  and   Trueman  v.  Loder  (2).]        [  113  ] 
This  custom  of  trade,  which  amounts  to  an   implied  warranty, 
cannot  be  annexed  to  an  absolute  contract,  so  as  to  control  its 
provisions. 

The  Court  called  on, 

Watson  (with  whom  was  Hoggins)  to  support  the  rule : 

The  usage  of  trade  sought  to  be  proved  does  not  annex  any 
additional  term  to  the  contract,  but  only  explains  its  meaning.  It 
is  no  variance  to  say,  that,  according  to  the  usage  of  trade,  all 
contracts  of  this  kind  are  subject  to  a  condition,  that  the  bulk  shall 
correspond  with  the  sample.  The  evidence  of  this  usage  is  equally 
admissible  as  a  custom  for  a  way-going  crop  in  the  case  of  a  lease. 
It  adds  no  new  term  inconsistent  with  the  contract.  [They  cited 
Bayliffe  v.  Butterworth  (3)  and  Hutton  v.  Warren  {4k).']  Evidence  [li*l 
may  be  given  to  show  the  meaning  of  the  term  ''a month"  in 
commercial  transactions,  that  term  not  meaning  the  same  period 
in  law.  This  mercantile  instrument  must  be  construed  with 
reference  to  the  usage  of  trade,  which  annexes  this  condition  as 
incident  to  every  contract  for  the  sale  of  tobacco.  Trueman 
v.  Loder  (2)  was  decided  on  the  ground,  that  the  defendant 
was  sufficiently  proved  to  be  the  vendor  of  the  tallow,  and  that 
evidence  of  custom  for  the  purpose  of  shifting  his  liability  was 
inadmissible. 

(Parke,  B.  :  In  Parker  v.  Palmer  (5),  the  words  "  by  sample  "  are 
said  to  mean  a  mere  collateral  engagement,  on  the  part  of  the 
seller,  that  the  commodity  shall  be  of  a  particular  quality.  If  they 
merely  amount  to  a  warranty,  and  not  a  condition  of  sale,  there 
would  be  nothing  inconsistent  with  the  contract  in  admitting 
evidence  of  the  usage.) 

•     •     The  authority  given  by  the  defendant  to  the  broker  was  to       [  ii6  ] 
enter  into  the  contract  according  to  the  usage  of  trade ;  and,  as  the 
bulk  did  not  correspond  with  the  sample,  the  defendant  was  not 

(1)  15  B.  R.  722  (4  Camp.  22).        (4)  46  E.  B.  368  (1  M.  &  W.  466). 

(2)  52  B.  B.  451  (11  Ad.  &  El.  589).    (5)  23  B.  B.  313  (4  B.  &  Aid.  387). 

(3)  74  B.  B.  702  (1  Ex.  425). 
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Btsbs  bound  to  receive  the  goods :  Lorymer  v.  Smith  (i).  The  condition 
Jonas.  of  sale  not  having  been  complied  with,  the  property  in  the  com- 
modity did  not  pass  to  the  defendant:  Laidler  v.  Burlinson{i)^ 
Clarke  v.  Spence  (8).  To  an  action  for  not  accepting  the  tobacco,  it 
would  have  been  a  good  defence  that  the  bulk  did  not  correspond 
with  the  sample.. 

[He  also  cited  Hodgson  v.  Davis  (4),  Dickinson  v.  Lelwall{b)f 
and  Whittakei'  v.  Mason  (6).] 

Cur»  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

In  this  case  a  motion  was  made  for  a  new  trial,  and  a  role  nisi 
I  *116  ]  having  been  granted,  the  argument  *took  place  a  few  days  ago.  It 
was  an  action  for  tobacco  sold  and  delivered,  and  goods  bargained 
and  sold,  to  which  there  was  a  plea  of  the  general  issoe.  It 
appeared  on  the  trial,  before  my  brother  Wightman,  that  the 
contract  for  the  purchase  of  the  tobacco,  which  was  in  bond  in  Liver- 
pool, was  made  through  the  medium  of  a  broker  at  Liverpool,  who, 
having  authority  from  both  parties,  received  and  transmitted 
samples  to  the  defendant ;  and,  having  made  the  contract,  gave  the 
usual  bought  note  to  the  defendant,  and  sale  note  to  the  plaintiff. 
Both  notes  agreed.  The  contract  was  (his  Lordship  read  the 
bought  note).  The  tobacco  was  delivered  to  the  carrier  at  Liver- 
pool for  the  defendant,  and  carried  to  London  and  placed  in  bond. 
Mr.  Watson,  for  the  defendant,  made  two  points :  First,  that  the 
broker  was  appointed  with  limited  authority  to  buy  by  sample  only, 
and  that  the  defendant  was  not  bound  by  the  contract. 

It  appears,  however,  that  the  learned  Judge  offered  to  submit  this 
part  of  the  case  to  the  jury  upon  the  evidence,  and  the  objection 
cannot  now  avail. 

The  other  and  more  material  point  was  this:  He  offered 
evidence  of  the  universal  usage,  that  on  a  sale  of  tobacco,  it  was 
understood  to  be  by  sample,  though  not  mentioned  to  be  so  in  the 
contract ;  and  the  question  is,  whether  such  evidence  was  admis- 
sible? There  is  no  doubt  that  in  mercantile  transactions,  and 
others  of  ordinary  occurrence,  evidence  of  established  usage  is 
admissible,  not  merely  to  explain  the  terms  used,  but  to  annex 

(1)  1  B.  &  0.  1.  (4)  11  E.  B,  789  (2  Camp.  530). 

(2)  46  E.  E.  717  (2  M.  ft  W.  602).  (5)  4  Camp.  279. 

(3)  43  E.  E.  396  (4  Ad.  ft  El.  448).  (6)  2  Bing.  N.  C.  359. 
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costomary  incidents.  In  the  case  of  Huttan  y.  Wajren  (i),  the  law  Stbbs 
on  this  subject  was  laid  down  fully,  and  the  limitations  pointed  oat.  jonab. 
Sach  usage  is  admissible  when  it  is  not  expressly  or  impliedly 
excladed  by  the  tenor  of  the  written  instrument.  The  question 
then  is,  whether  by  implication  that  usage  is  excluded  in  this  case? 
For  the  purposes  of  the  argument,  it  *must  be  assumed,  that  in  [  *117  ] 
the  tobacco  trade,  whenever  a  sale  of  tobacco  took  place,  and  the 
bought  note  was  silent  on  that  subject,  and  when  samples  were 
deliyered,  it  was  the  prevailing  usage  that  the  vendor  was  under- 
stood to  agree  that  the  bulk  should  correspond  with  them.  This 
ondoubtedly  amounts  to  a  parol  warranty  or  agreement  that  the 
balk  should  correspond  with  the  sample.  If  the  goods  have  not 
been  delivered,  or  the  property  has  not  passed  by  the  bargain,  (a 
question  depending  upon  the  terms  of  the  bargain  for  a  specific 
chattel),  this  agreement  authorises  the  purchaser  to  refuse  to  receive 
the  article  sold,  or  complete  the  bargain.  If  he  does  receive  it, 
or  the  property  does  pass,  he  may  sue  on  the  agreement,  or  give  it 
in  evidence  in  mitigation  of  damages,  according  to  the  authority  of 
Street  v.  Blay  (2).  Now,  the  offer  in  this  case  was  to  prove  an 
usage  annexing  an  additional  term  to  the  contract  not  inconsistent 
with  it,  unless,  indeed,  the  term  '*  customary  allowances  "  excludes 
this  additional  term  on  the  principle  of  "  expressio  unius  est 
txduBto  aUeriu$.'^  But  it  seems  to  us  that  this  expression  was 
used  for  a  different  purpose,  alluding  probably  to  some  compen- 
sation for  trifling  damages,  and  that  it  has  not  the  effect  of 
excluding  evidence  of  an  implied  agreement  of  correspondence 
with  (he  sample. 

RtUe  absolute. 
(1)  46  B.  B.  368  (1  M.  &  W.  466).  (2)  36  B.  B.  626  (2  B.  ft  Ad.  456). 
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i84«.       The   NEWRY   and   ENNISKILLEN  RAILWAY  COM- 
A^ik  PANY  V.   EDMUNDS (1). 

|.~  ,  (2  Ex.  118—127  ;  S.  C.  17  L.  J.  Ex.  102 ;  12  Jur.  101.) 

Under  the  Companies  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  16)  a 
resolution  by  directors  to  make  **  a  call "  need  not  specify  either  the  time 
or  place  for  payment,  but  the  directors  must  appoint  a  time  and  plHc«, 
which  must  be  notified  to  the  shareholder  by  a  notice  allowing  twenly-i^De 
days  for  payment. 

A  purchaser  of  scrip  certificates  for  shares  in  a  Bailway  Company  is  not 
liable  for  caUs  until  his  name  is  entered  on  the  sealed  register  of  shares. 

Whether  an  original  aUottee  would  in  such  case  be  liable,  qucere. 

Debt  under  the  Companies  Clauses  Consolidation  Act,  8  &  9  Vict 
c.  16,  s.  26,  to  recover  the  amount  of  two  calls  on  fifty  shares  in  the 
Newry  and  Enniskillen  Railway  Company. 

The  defendant  pleaded  never  indebted,  and  also  pleas  denying 
that  the  defendant  was  the  holder  of  the  shares,  and  that  the  calls 
were  made.     Upon  which  issues  were  joined. 

At  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  Surrey  Spring 
Assizes,  1847,  the  following  facts  appeared :  The  Company  vas 
incorporated  by  the  8  &  9  Vict.  c.  cxxix.,  and  the  first  general  meeting 
was  held  on  the  20th  August,  1845.  The  defendant  was  not  an 
original  allottee  of  the  shares  in  question,  but  had  purchased  in  the 
market  the  scrip  certificates,  which  in  September,  1845,  and  before 
either  of  the  calls  were  made,  he  sent  to  the  Company,  and  claimed 
to  be  entered  in  their  books  as  the  proprietor  of  such  shares.  His 
name  was,  thereupon,  entered  on  a  draft  register  of  shares,  and  a 
receipt  for  the  scrip  sent  to  his  agent.  From  this  draft  **  the  alpha- 
betical numerical  and  sealed  register  of  the  Company  *'  was  made 
up,  and  the  corporate  seal  affixed  to  it  on  the  27th  of  February, 
1846,  at  the  second  meeting  of  the  directors,  and  after  the  making 
of  the  first  of  the  calls  for  which  this  action  was  brought.  On  the 
22nd  of  June,  1846,  there  was  a  meeting  of  the  directors,  at  which 
it  was  resolved,  that  the  second  call  be  made,  and  "that  one 
month's  notice  be  given  ; "  but  the  resolution  contained  no  time  or 
place  for  payment.  On  the  28th  of  June,  the  following  notice 
was  sent  to  the  defendant,  signed  by  the  secretary  of  the  Company : 

"  Sir, — The  directors  of  the  Newry  and  Enniskillen  Railway 

[  ^119  ]       ^Company  having  made  a  call  of  2i.  10«.  per  share,  payable  on  or 

before  the  8th  of  August  next,  you  are  requested  to  pay  the  sum  of 

(1)  Cited  in  Portal  Y.Emmm8{lS1 6)      LytHe's  Iron  Agency  (1877)  5  CL  D. 
1  0.  P.  Div.  201  (affirmed  ib.  664),  214,      687,  691,  46  L.  J.  Ch.  786.— J.  G.  P. 
46  L.  J.  C.  P.    179,  and  Johnson  v. 


▼oL.  Lxxvi,]  1848.    EX.    2  EX.  119—120.  621 

125/.,  being  the  amount  payable,  in  respect  of  such  call,  of  the   Nbwrt  and 
shares  held  by  you  in  this  Company,  to  any  of  the  undermentioned       killbn 
bankers,"    (then  followed  the  names  of  several  bankers).     "The  k^'I'^ayOo. 
hankers  have  instructions  to  charge  interest  at  the  rate  of  51.  per     Edmuitds. 
cent,  per  annum  on  all  sums  which  shall  be  tendered  after  the  said 
8th  day  of  August  next." 

On  the  part  of  the  defendant,  it  was  objected,  that  the  Company 
could  not  recover  the  first  call,  since,  at  the  time  it  was  made,  the 
defendant's  name  was  not  on  the  sealed  register  of  shareholders ; 
that  the  second  call  was  insufiScient,  inasmuch  as  the  resolution 
did  not  state  the  time  and  place  of  payment.  The  learned  Judge 
directed  a  verdict  for  the  plaintiff  for  the  amount  of  the  calls, 
reserving  leave  for  the  defendant  to  move  to  enter  a  verdict  for  him. 

Bramtcell  moved,  in  Easter  Term  (April  28rd) : 

The  second  call  was  insufficient,  and  the  notice  was  defective  for 
want  of  a  proper  call;  so  that  the  two  together  are  not  a  compliance 
with  the  requisites  of  the  8  &  9  Vict.  c.  16.  The  21st  section  of 
that  statute  enacts,  "  that  the  several  persons  who  have  subscribed 
any  money  towards  the  undertaking,  or  their  legal  representatives 
respectively,  shall  pay  the  sums  respectively  so  subscribed,  or  such 
}ortion8  thereof  as  shall  from  time  to  time  be  called  for  by  the 
Company,  at  such  times  and  places  as  shall  be  appointed  by  the 
Company."  The  following  section,  after  providing  for  twenty-one 
days*  notice,  enacts,  **  that  every  shareholder  shall  be  liable  to  pay 
ihe  amount  of  the  calls  so  made  in  respect  of  the  shares  held  by 
him,  to  the  persons  and  at  the  times  and  places  from  time  to  time 
appointed  by  the  Company."  The  expression  '*  on  the  day  appointed 
tor  payment"  is  also  found  in  the  28rd  section,  which  requires 
interest  to  be  paid  on  "  calls  "  unpaid.  By  the  25th  section  *"  if,  [  •i^o  ] 
at  the  time  appointed  by  the  Company  for  the  payment  of  any  call, 
any  shareholder  shall  fail  to  pay  the  amount  of  such  call,  it  shall 
be  lawful  for  the  Company  to  sue  such  shareholder,"  &c.  If  the 
22nd  section  had  not  contained  any  provision  as  to  notice,  it  is 
evident  that  the  resolution  of  a  call  must  have  appointed  a  time  and 
piace  for  payment.  It  will,  perhaps,  be  said,  that  the  provision 
&6  to  twenty-one  days'  notice  shows,  that  "  a  time  appointed  by  the 
Company  "  must  be  the  time  appointed  by  that  notice ;  for  as  the 
notice  might  be  given  after  the  day  appointed  by  the  resolution, 
and  as  the  shareholder  could  not  be  sued  until  twenty-one  days 
after  notice,  the  time  appointed  for  payment  must  be  a  time  after 
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Nbwrt  and   twenty-one  days'  notice.     That,  however,  is  not  the  true  construe- 
KiLLBN       tion ;  the  meaning  of  the  enactment  is,  that  no  action  shall  be 
Railway  Co.  brought  unless  notice  be  given. 
Edmunds. 

(Parkb,  B.  :  In  a  case  of  The  Great  North  of  England  Railway  v. 

Biddtdph  (i),  this  Court  held  that  the  resolution  need  not  specify 
the  place  for  payment.) 

The  object  of  the  28rd  and  25th  sections  were  not  to  give  the 
Company  a  right  of  action,  but  to  make  the  shareholder  liable 
to  interest,  if  he  failed,  after  notice,  to  pay  on  the  day  appointed. 

(Parkb,  B.  ;  Does  the  word  "  call "  mean  anything  more  than  a 
call  for  money;  and  is  not  a  call  for  money  an  application  for 
money  ?  If  so,  the  Legislature  says,  that  there  shall  be  an  applica- 
tion for  money  to  each  subscriber.  Your  argument  is,  not  that  the 
Company  shall  do  it  uniformly,  but  that  it  is  a  condition  precedent 
that  they  shall.) 

The  26th  section  uses  the  word  **  call "  in  a  different  sense,  and  as 
meaning  the  amount  to  be  paid.  When  the  call  is  made,  a  certain 
day  must  be  appointed  for  payment ;  and  before  a  shareholder  can 

•  be  sued,  twenty-one  days'   notice  must  be  given.     The  Act  of 

Parliament  becomes  consistent  if  read  in  this  way, — make  a  general 

[  •121  ]  call,  give  a  time  and  place  for  payment,  and  also  twenty-one  •days' 
notice,  and  then  you  may  maintain  an  action.  If  the  twenty-one 
days'  notice  be  given  prior  to  the  time  appointed  for  payment  by 
the  resolution  making  the  call,  then  you  are  entitled  to  interest. 

He  then  argued  that  the  defendant  was  not  liable  to  the  first  call. 
as  his  name  was  not  on  the  sealed  register  at  the  time  that  call 
was  made. 

Pollock,  C.  B.  : 

The  Court  think  you  are  entitled  to  a  rule  on  that  point.  With 
respect  to  the  other  objection,  it  appears  to  me  that  there  is  no 
foundation  for  it. 

Parkb,  B.  : 

I  am  of  the  same  opinion.    It  is  clear  that  the  word  "  call  **  is 

used  in  the  Act  in  two  different  senses.    In  one  part  it  means,  the 

applications  to  the  shareholders  to  pay ;  and  in  another,  the  amount 

to  be  paid.     The  sections  which  empower  the  Company  to  make 

(1)  56  E.  B.  699  (7  M.  &  W.  243). 
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calls  contain  no  express  direction  that  the  same  appUcation  shall  Nbwbt  and 
be  made  to  each  individual  for  the  same  portion  of  the  sum  originally  killwJ 
sabscribed.  Probably  the  directors  may  be  under  an  objection  to  ^^^^^^^  ^^ 
do  so,  but  I  am  certainly  of  opinion  that  it  is  not  a  condition  Edmukdb. 
precedent  to  their  right  to  recover  the  amount  of  the  call.  If  it 
were  so  held,  the  affairs  of  these  Companies  would  be  in  the  greatest 
confusion ;  for  suppose  a  notice  by  accident  mislaid,  the  consequence 
would  be,  that  the  shareholder  for  whom  it  was  intended  would  not 
be  bound  to  pay  his  call,  and  those  who  had  already  paid  on 
individual  notices,  and  who  might  be  supposed  to  have  paid  on  the 
f&ith  that  the  call  was  made  on  each  equally,  would  have  a  right 
to  claim  from  the  directors  the  money  they  had  paid,  on  the  ground 
that  it  was  paid  under  a  mistake  of  the  facts.  That  construction 
woald  be  fraught  with  such  evil  consequences,  that  I  think  it 
impossible,  (putting  a  reasonable  interpretation  on  the  Act  of 
Parliament)  to  say  that  the  Legislature  intended  that  what  they 
ha?e  not  expressly  declared,  but  which  is  only  implied,  should  amount 
to  a  condition  precedent.  I  *am  therefore  of  opinion,  that  it  is  not  [  *122  ] 
a  condition  precedent  that  each  party  should  have  notice  to  pay  the 
ajQount  of  his  call  at  the  same  time  and  place.  It  follows  that  the 
resolution  to  make  a  call  need  not  specify  either  the  time  or  place 
tor  payment ;  but  the  directors  must  appoint  a  time  and  place, 
which  must  be  notified  to  the  shareholder  by  a  notice,  allowing  him 
twenty-one  days  for  the  purpose  of  payment.  The  case  of  The  Great 
Stfrth  of  England  Railway  v.  Biddtdph  (i)  proves,  that  the  resolution 
oeed  not  contain  the  place  of  payment ;  and  I  think  that  by  impli- 
cation it  also  proves,  that  it  need  not  contain  the  time  of  payment. 
The  resolution  is  nothing  more  than  a  determination,  that  thereafter 
"  a  call "  shall  be  made,  that  is,  that  an  application  shall  be  made 
to  each  shareholder  for  a  proportion  of  his  share  ;  and  it  is  enough 
^  the  directors  appoint  a  time  or  place,  either  by  public  advertise- 
oient,  (where  such  a  mode  is  allowed  by  the  private  Act),  as  in  the 
case  referred  to,  or  under  the  general  Act,  by  an  individual  notice 
to  each  shareholder :  consequently  that  objection  cannot  prevail. 

Putt,  B.,  concurred. 

Rule  refused  as  to  tliat  point ;  granted  on  tlie  other. 

Shee,  Serjt.,  Petersdorff,  and  E.  James  now  showed  cause : 
The  defendant  was  liable  as  a  proprietor,  although  the  register 
(1)  56  B.  E.  699  (7  M.  &  W.  243). 
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upon  which  his  name  appears  was  not  sealed.  The  case  of  Thf 
Cheltenham  and  Great  Western  Union  Railway  Company  v.  Price  (l) 
will  probably  be  relied  upon  by  the  other  side.  There  the  Act 
incorporating  the  Company  (6  Will.  lY.  c.  77)  enacted,  that  in  an 
action  for  calls,  the  book  of  shares,  under  the  seal  of  the  Companr, 
should  be  piinid  facie  evidence  that  a  party  was  proprietor  of  shares. 
It  appeared  that  a  call  was  made  in  October,  1836,  and  that  *the 
book  of  shares,  which  contained  the  name  of  the  defendant  as  a 
shareholder,  was  made  up  before  the  end  of  September,  1886,  from 
claims  sent  in  by  different  parties,  but  the  seal  was  not  affixed  to  it 
till  November,  1886.  Under  those  circumstances,  Lord  Dknhas 
ruled  that  this  book  was  no  evidence  that  the  defendant  was  a 
proprietor  of  shares  at  the  time  of  the  call  in  October,  1886.  Bere, 
however,  there  is  other  evidence  to  show  that  the  defendant  was  a 
shareholder,  for  he  by  letter  declared  himself  the  owner  of  fifty 
shares,  and  claimed  to  have  his  name  entered  on  the  register  as 
such  owner.  The  sealing  of  the  register  is  not  essential  to  constitute 
a  shareholder,  but  is  merely  a  mode  of  authenticating  the  draft 
register ;  and  the  fact  of  proprietorship  may  be  proved  by  evidence 
aliunde.  By  the  6th  section  of  the  local  Act,  8  &  9  Vict.  c.  cxxii., 
the  Company  are  authorised  *'  to  make  on  the  shareholders  *'  calls 
to  a  certain  limited  amount;  and  the  defendant  was  a  "shareholder" 
within  the  meaning  of  that  section.  [They  referred  to  sects.  8, 9, 
18,  28,  and  88  of  the  Companies  Clauses  Act,  1845,  and  continued :] 
A  new  proprietor  has  no  means  of  compelling  the  Company  to  affix 
their  seal  to  the  register,  and  it  would  be  hard  if  his  privileges  or 
liabilities  depended  on  their  so  doing. 

(Parke,  B.  :  The  8th  section  of  the  8  &  9  Vict.  c.  16,  says,  that 
"  every  person  who  shall  have  subscribed  the  prescribed  sum,  &c.. 
or  shall  otherwise  have  become  entitled  to  a  share  in  the  Company, 
and  (not  or)  whose  name  shall  have  been  entered  on  the  register  of 
shareholders,  shall  be  deemed  a  shareholder.") 

That  is,  in  order  to  exercise  the  rights  of  a  shareholder.  The 
27th  section  says,  that  in  an  action  for  calls,  it  shall  be  sufficient 
to  prove  that  the  ^defendant  was  a  shareholder  at  the  time  the 
call  was  made ;  and  the  28th  section  makes  the  production  of  the 
register  prima  facie  evidence  of  that  fact  It  is  not  open  to 
the  defendant  to  say  that  his  name  is  not  on  the  register,  if  the 
Company  prove,  in  point  of  fact,  that  he  is  a  shareholder.    The 

(1)  9  Car.  &  P.  55. 
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interpretation  clause,  section  8,  declares  that  the  word  **  share-   New&t  akd 
holder"  shall  mean  "shareholder,  proprietor,  or  member  of  the       killkn 
Company,"  not  a  person  whose  name  is  on  the  register.  Railway  Co. 

Edmunds. 
(Purr,  B. :    The  8th  section  should  be  read  as  if  the  words 

•'shareholder,  proprietor,   or  member    of    the    Company,"   were 
introdaced  into  it) 

Montagu  Chambers  and  BramweU  appeared  to  support  the  rule, 
bat  were  not  called  upon. 

Parke,  B.: 

The  rule  must  be  absolute.  These  Companies  appear  perfectly 
satisfied  as  soon  as  they  have  obtained  their  Acts  of  Parliament, 
and  never  trouble  themselves  to  look  into  the  clauses  and  see  what 
is  required  to  be  done  by  them.  By  the  8th  section  of  the  general 
Act,  all  persons  who  have  subscribed  to  the  Company,  or  have 
otherwise  become  entitled  to  share  in  it,  are  to  be  deemed 
shareholders,  which  the  interpretation  clause  explains  to  mean 
''shareholders,  proprietors,  or  members  of  the  Company."  Then, 
by  the  9th  section,  the  Company  are  required  to  enter  in  a  book,  to 
be  called  '*  The  Register  of  Shareholders/'  the  names  of  all  persons 
entitled  to  shares,  with  the  number  of  shares  to  which  each  is 
entitled,  which  book  is  to  be  authenticated  by  the  seal  of  the 
Company.  By  the  28th  section,  this  register  is  made  prima  facie 
tvidence  of  a  party  therein  named  being  a  shareholder ;  it  is  not, 
bowever,  conclusive,  for  he  may,  notwithstanding,  show  that  his 
name  has  been  put  there  without  his  consent.  By  the  27th  section, 
the  Company,  in  actions  for  calls,  must  prove  that  the  defendant  was 
&  shareholder  in  the  undertaking  at  the  time  the  call  was  made ; 
that  is,  a  shareholder,  in  the  sense  of  the  8th  and  9th  sections. 
The  result  is,  that  there  is  no  *register  until  after  it  is  sealed ;  t  *^^^  ^ 
&nd  no  person  who  was  not  an  original  subscriber  can  be  liable  as 
a  liharebolder,  unless  his  name  is  on  a  sealed  register.  Probably 
that  is  required  both  in  the  case  of  an  original  subscriber  and  a 
transferee  of  scrip.  It  is  only  necessary,  in  this  case,  to  say  that 
a  transferee  is  not  liable  for  calls  until  after  his  name  is  entered  on 
ft  sealed  register.  That  was  not  done  here  until  after  the  first  call 
was  made ;  and  the  rule  must,  therefore,  be  absolute. 

Aldkbson,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 
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i8«.  WHITWELL   V.    HARRISON. 

Jan.  20. 

Feb,  18.  (2  Ex.  127—136;  S.  0.  18  L.  J.  Ex.  465.) 

-  A  vessel  was  insured  *  *  at  and  from  Liverpool  to  Quebec,  during  her  stay 

^         -'  there,  and  from  thence  back  to  her  discharging  port  in  the  United  Kingdom. 

and  until  she  had  moored  at  anchor  twenty- four  hours  in  good  safety." 
The  vessel  was  chartered  to  take  on  board  a  cargo  of  timber  at  Quebec,  and 
to  proceed  therewith  to  Wallasey  Pool,  in  the  river  Mersey,  or  as  near 
thereto  as  she  could  safely  get,  and  there  discharge  her  cargo.  The  vessel 
sailed  from  Quebec  on  the  23rd  July,  1845,  and  arrived  in  the  Mersey  on 
the  4th  September,  and  anchored  at  the  Bell  Buoy.  The  next  morning  she 
was  towed  up  by  a  steam-boat,  and  came  abreast  of  Wallasey  Pool;  but. 
being  unable  to  enter  the  pool  by  reason  of  her  too  great  draft  of  water,  the 
captain  anchored  and  proceeded  to  Liverpool  to  report  the  vessel,  and 
engaged  lumpers  to  discharge  the  cargo  at  a  fixed  rate  of  payment,  which 
was  to  include  the  expense  of  rafting  the  timber  from  the  vessel  into 
WaUasey  Pool,  and  discharged  his  crew,  as  was  usual  on  a  ship^s  arrival  at 
Liverpool.  He  then  proceeded  to  discharge  the  deck  cargo,  and  afterwards 
a  considerable  portion  of  the  other  cargo,  by  the  usual  mode,  at  the  stern 
port;  and  after  occupying  in  this  way  several  days,  the  ship,  on  the 
14th  September,  fell  over  and  sustained  damage.  The  captain  always 
intended  to  take  the  vessel  into  Wallasey  Pool  with  as  much  of  the  car^ro 
on  board  as  he  could  carry  with  safety :  Held,  that,  under  the  above  cir- 
cumstances, the  underwriters  were  not  liable,  the  vessel  having  been 
moored  in  safety  twenty-four  hours  after  her  arrival  at  her  port  of 
discharge. 

Assumpsit  on  a  policy  of  assurance  on  the  ship  Governor  Halket, 
at  and  from  Liverpool  to  Quebec,  during  her  stay  there,  and  from 
thence  back  to  her  discharging  port  in  the  United  Kingdom,  and 
until  she  had  moored  at  anchor  twenty-four  hours  in  good  safety.'* 
Averment,  ''  that  the  ship,  with  goods  on  board,  departed  and  set 
sail  on  her  voyage  back  from  Quebec  to  her  discharging  port  in  the 
United  Kingdom,  to  wit,  Wallasey  Pool ;  and  afterwards,  and  whils't 
the  ship  was  so  proceeding  on  her  voyage,  and  before  she  had 
arrived  at  her  discharging  port  in  the  United  Kingdom,  to  wit,  at 
[  ♦128  ]  Wallasey  Pool  aforesaid,  or  had  been  moored  *at  anchor  at  her 
said  discharging  port  twenty-four  hours  in  good  safety,"  she  was 
stranded,  bulged,  and  damaged. 

The  defendant  pleaded  (with  other  pleas)  a  plea,  traversing  in 
terms  the  averment  that  the  ship  was  lost  while  proceeding  on  her 
voyage,  and  before  she  had  arrived  back  to  her  discharging  port, 
and  had  moored  at  anchor  twenty-four  hours  in  good  safety.  Upon 
which  issue  was  joined. 

At  the  trial,  before  Bolfe,  B.,  at  the  Liverpool  Spring  Assises, 
1847,  it  appeared  that  the  vessel  was  chartered  to  take  on  board  at 
Quebec  a  cargo  of  timber,  and  to  proceed  therewith  to  Wallasey 
Pool,  in  the  river  Mersey,  or  as  near  thereto  as  she  coald  safely 
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get,  and  there  discharge  her  cargo.  On  the  28rd  of  July,  1845,  Whitwell 
the  vessel  sailed  from  Quebec  ;  on  the  Srd  of  September  she  made  habbihon. 
Point  Lynas,  and  on  the  following  day  anchored  oflf  the  Bell  Buoy, 
at  the  entrance  of  the  river  Mersey.  The  next  day  she  was  towed 
up  the  river  by  a  steam-tug,  and  came  abreast  of  Wallasey  Pool ; 
but,  not  being  able  to  enter  the  pool  for  want  of  suflScient  water, 
she  anchored  off  Seacombe.  The  captain  then  proceeded  to 
Liverpool  to  report  the  vessel ;  and  on  the  6th  he  discharged  all 
the  crew  but  eight  men.  He  then  commenced  lightening  the 
vessel  for  the  purpose  of  getting  into  the  pool,  and  engaged  lumpers 
to  discharge  the  cargo  at  a  fixed  rate  of  payment,  which  was  to 
include  the  expense  of  rafting  the  timber  from  the  vessel  into  the 
pool.  On  the  8th,  he  discharged  the  remainder  of  the  crew,  except 
the  mate  and  carpenter,  and  unloaded  all  the  deck  cargo.  The 
vessel  being  thus  lightened,  he  was  enabled  to  unload  a  consider- 
able part  of  the  cargo  by  the  stem  port;  and  he  continued  to 
discharge  the  cargo  and  raft  the  timber  into  the  pool  until  the 
14th  of  September,  when  she  fell  over  and  sustained  the  damage 
for  which  the  present  action  was  brought.  It  was  proved  that  the 
captain  always  intended  ultimately  to  take  the  vessel  into  Wallasey 
Pool,  with  as  much  of  the  cargo  on  board  as  he  could  carry  with 
safety.  On  the  opening  of  the  defendant's  *case,  the  learned  Judge  [  *129  ] 
ruled,  that,  under  the  above  circumstances,  the  underwriters  were 
not  liable,  inasmuch  as  the  vessel  had  moored  in  safety  twenty-four 
hours  after  her  arrival  at  her  port  of  discharge,  or  as  near  thereto 
as  she  could  safely  do,  and  that  the  captain  had  discharged  a 
substantial  part  of  the  cargo ;  and  his  Lordship  directed  a  verdict 
to  be  entered  for  the  defendant. 

A  role  nisi  having  been  obtained  to  set  aside  the  verdict,  and  for 
a  new  trial, 

Martin  and  Crompton  showed  cause  in  Hilary  Term  (January 
20): 
The  question  is,  at  what  time  did  the  risk  of  the  underwriters 
terminate?  If  the  vessel  had  arrived  at  Wallasey  Pool,  and  had 
there  remained,  with  her  crew  on  board,  waiting  to  proceed  to  her 
place  of  destination,  it  cannot  be  denied  that  the  policy  would  have 
been  in  force.  But  admitting  the  true  construction  of  the  policy  to 
be,  thai  the  risk  shall  continue  until  the  arrival  of  the  vessel  *'  at 
the  wharf  of  her  discharging  port,"  still  the  ruling  of  the  learned 
Judge  was  correct;  for  the  captain  had  discharged  his  crew  altogether. 
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Whitwbll  and  had  proceeded  to  discharge  part  of  the  cargo.  On  that  ground 
Harbison,     ^be  present  case   is   distinguishable   from   Samuel  v.   The  Royal 

[  130  ]  Exchange  Assurance  Company  (i).  *  *  The  correct  rule  on  this 
subject  is  laid  down  in  the  case  of  Lei{fh  v.  Mather  (2).  There  *  * 
Lord  Ebnyon  said,  "  that  where  a  ship  is  insured  to  any  particular 
port  of  delivery,  if  by  stress  of  weather  she  is  forced  into  a  different 
port,  and  there  discharges  part  of  her  cargo,  and  afterwards  proceeds 
to  her  port  of  delivery,  he  was  of  opinion  that  the  policy  remained 
good ;  but  that  where  a  ship,  under  a  general  policy  to  Jamaica,  and 
until  moored  twenty-four  hours,  came  to  any  port,  and  there 
voluntarily  remained,  and  discharged  part  of  her  cargo,  such,  in 
his  opinion,  put  an  end  to  the  policy,  after  remaining  there  twenty- 
four  hours,  whether  the  policy  was  on  the  ship  or  goods."    In 

[  131  ]  Dalgleish  v.  Brooke  (3)  [the  same  principle  was  applied].  So  here, 
'^  the  port  of  discharge  "  means  that  place  where  the  captain  thinks 
proper  to  commence  discharging  a  substantial  part  of  the  cargo. 
Suppose  the  intention  had  been  to  discharge  di£ferent  portions  of 
the  cargo  at  three  dififerent  docks;  is  the  policy  to  remain  in  force 
until  the  vessel  had  entered  every  one  of  the  docks  ?  It  is  clear, 
that  where  the  policy  is  on  a  voyage  to  an  island  or  district  com- 
prehending several  ports,  the  risk  on  the  outward  voyage  ceases 
after  she  has  been  moored  at  the  first  port :  Park  on  Insurance,  73 ; 
Camden  v.  Cowley  (4). 

Watson  and  J.  Henderson,  in  support  of  the  rule  : 

The  vessel's  place  of  destination  was  Wallasey  Pool,  and  the 
removal  of  part  of  the  cargo  was  merely  to  enable  the  vessel  to 
[  •132  1  reach  her  port  of  discharge.  The  case  of  Samuel  *v.  The  i?<>t/«i/ 
Exchange  Assurance  (i)  shows  that  the  port  of  discharge  "  means 
the  place  where  the  cargo  is  to  be  ultimately  discharged.  Here 
part  of  the  cargo  was  removed,  but  with  the  intention  of  lightening 
the  vessel,  not  of  discharging  the  cargo.  At  all  events,  the  question 
of  intention  should  have  been  left  to  the  jury.  [They  cited  WapUs 
V.  Eam^s  (5).]  A  similar  principle  of  construction  will  govern  this 
contract  as  that  relating  to  the  lay-days  allowed  by  a  charter-party 
for  a  ship's  discharge,  which  are  to  be  reckoned  from  the  time  of 
her  arrival  at  the  usual  place  of  discharge,  and  not  at  the  port 
merely,  though  she  should,  for  the  purposes  of  navigation,  discliarge 

(1)  32  R.  R.  352  (8  B.  &  C.  119).       (4)  1  W.  Bl.  417. 

(2)  6  R.  R.  740  (1  Eep.  411).         (5)  2  Stra.  1243. 

(3)  13  R.  R.  476  (15  East,  295). 
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some  of  her  cargo  at  the  entrance  to  the  port,  before  arriving  at  the    Whitwbll 

Qsoal  place  of  discharge:  Brereton  v.  Chapman (i).    The  cases  of    Harbison. 

Blaekenhagen  v.  The  London  Assurance  Company  (2),  and  *  Brown  v.       [  •iss  ] 

Y'vfne  (8),  show  that  the  trae  criterion  in  this  case  is,  what  was  the 

object  and  intention  of  the  captain  in  discharging  part  of  the  cargo  ? 

It  is  stated  in  a  note  to  Brown  v.  Vigne^  that  according  to  the 

report  of  the  case  of  Blackenhagen  v.  The  London  Assurance  Company^ 

by  Mr.  Park (4),  Lord  Ellenbobough  said,  ''that  though  a  ship, 

Irom  necessity,  might  be  allowed  to  take  a  circuitous  course,  yet  the 

ultimate  point  of  destination  must  ever  be  the  same."     Dalgleish  v. 

Bfvoke{6)  turned  upon  the  meaning  of  the  term  ''port  of  discharge," 

in  a  warranty  against  capture ;  in  which  case  the  term  has  been 

held  to  include  the  whole  circuit  of  the  sea  or  river  where  the  owner 

elected  to  discharge.    Jarman  v.  Coape  (6),  Keyset  v.  Scott  (7),  Levin 

V.  Sewnham  (s),  and  Raynor  v.  Pearson  (9),  decided,  that  where  the 

policy  contains  such  a  warranty,  it  is  a  question  of  fact  for  the  jury, 

whether  the  place  where  the  capture  was  made  was  the  port  where 

the  ship  meant  to  discharge.    In  the  present  case,  the  consideration 

of  that  question  was  wholly  withdrawn  from  the  jury.     They  also 

referred  to  Laurie  v.  Douglas  (lo). 

Cur.  adv.  vtdt. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Ali>KB80N,  B. : 

This  was  an  action  on  a  policy  of  assurance,  on  the  ship  Governor 
Ualkety  at  and  from  Quebec  to  her  port  of  discharge  in  the  United 
Kingdom. 

By  the  charter-party  of  the  vessel,  which  was  put  in,  the  vessel 
was  chartered  to  take  on  board  a  cargo  of  timber  "^at  Quebec,  and  to      [  *1S4  ] 
proceed  therewith  to  Wallasey  Pool,  in  the  river  Mersey,  or  as  near 
thereto  as  she  could  safely  get,  and  there  discharge  her  cargo. 

It  appeared  at  the  trial,  that  the  vessel  sailed  from  Quebec  on  the 
23rd  of  July,  1845,  and  arrived  in  the  Mersey  on  the  4th  of  September, 
and  came  to  an  anchor  at  the  Bell  Buoy  in  that  river.  The  next 
morning  she  was  towed  up  by  a  steam-boat,  and  came  abreast  of 
Wallasey  Pool ;  but  being  unable  to  get  into  Wallasey  Pool,  by  reason 

(1)  33  B.  B.  673  (7  Bing.  559).  (6)  12  B.  R  374  (13  East,  394). 

-it  1  Camp.  464.  (7)  13  B.  B.  721  (4  Taunt.  660). 

'3»  11  B.  B.  375  (12  Eaat,  283).  (8)  14  B.  B.  648  (4  Taunt.  722). 

4)  Park  on  Insurance,  383,  8th  ed.  (9)  4  Taunt.  662. 

15;  13  B.  B.  476  (16  East,  295).  (10)  71  B.  B.  820  (16  M.  A  W.  746). 
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whitwxll    of  her  too  great  draft  of  water,  the  captain  anchored  there,  and  pro- 
Harbison,     ceeded  to  Liverpool  to  report  the  vessel,  and  engaged  lompers  to 
discharge  the  cargo  at  a  fixed  rate  of  payment,  which  was  to  inclade 
the  expense  of  rafting  the  timber  from  the  vessel  into   Wallasey 
Pool,  and  discharged  his  crew,  as  was  usual  on  a  ship's  arrival  at 
Liverpool,  altogether.    He  then  proceeded  to  discharge  the  deck 
cargo,  and  afterwards  a  considerable  portion  of  the  other  cargo,  by 
the  usual  mode,  at  the  stern  port,  from  the  hold  of  the  vessel ;  and 
after  occupying  in  this  way  several  days,  the  ship  being  at  anchor, 
on  the  14th  of  September  fell  over  and  sustained  damage,  the  subject 
of  the  present  action  ;  and  the  question  is,  whether  the  underwriters 
were  at  the  time  of  this  accident  off  the  policy,  by  reason  of  the 
vessel  having  been  moored  in  safety  twenty-four  hours  after  her 
arrival  at  her  port  of  discharge.    It  appeared  in  evidence,  that  the 
captain  always  intended  ultimately  to  carry  the  vessel  into  Wallasej 
Pool,  with  as  much  of  the  cargo  on  board  as  she  could  carry  over  the 
shallow  part  intervening  between  his  original  anchorage  and  the 
pool.    But  it  was  also  clearly  established,  that  the  discharge  of  the 
cargo  was  going  on  in  due  course,  and  that  if  the  water  were  not 
sufficient,  and  no  accident  had  occurred,  the  whole  cargo  would  have 
been  discharged  in  the  place  where  the  vessel  was  moored. 
[  •isfi  ]  My  brother  Rolfb  held,  under  these  circumstances,  that  *the 

underwriters  were  not  liable,  and  we  think  he  was  right  in  so 
holding. 

Here  the  ship  was  bound  to  Wallasey  Pool,  or  as  near  thereto  as 
she  could  safely  get,  and  it  is  clear  that  that  was  the  intended  place 
for  the  discharge  of  her  cargo.  The  cases  on  this  subject  are  well 
collected  in  Mr.  Hildyard's  edition  of  Park  on  Lisurance,  vol.  i. 
p.  78.  We  were  referred  in  the  argument  to  Samuel  v.  The  Royal 
Exchange  Company  (i) ;  but  this  case  is  clearly  distinguishable  from 
it,  because  there  the  vessel  had  not  arrived  at  the  place  where  any 
part  of  her  cargo  was  ever  intended  to  be  discharged :  the  vessel 
here  had  on  the  5th  September  arrived  as  near  to  Wallasey  Pool 
as  she  could  safely  get,  and  did  actually  begin  to  discharge  her 
cargo  accordingly,  discharging  her  crew  altogether,  and  leaving 
none  of  them  on  board  for  the  purpose  of  further  navigation.  The 
case  of  Brereton  v.  Chapman  (2)  does  not  appear  to  us  at  all  to  affect 
this  question.  There  the  vessel  was  still  in  progress  to  the  ultimate  I 
place  for  the  discharge  of  her  whole  cargo,  and  all  that  was  done' 
was  to  put  on  board  lighters  a  portion  of  the  cargo,  in  order  that 
(1)  32  H.  R.  362  (8  B.  &  C.  119).  (2)  33  B.  B.  573  (7  Bing,  559). 
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the  vessel  might  be  enabled  thereby  without  delay  to  proceed  with    w^hitwbll 

them  to  the  nsnal  place  of  discharge.     There  the  whole  crew  remained    habbisoit. 

on  board,  and  the  vessel  was  in  all  respects  really  continuing  her 

voyage.  Keyset  v.  Scott  (i),  and  Dalgleish  v.  Brooke  (2).  are  authorities 

showing  rather  that  ''  the  port  of  discharge  "  includes  the  whole 

port  within  which  any  portion  of  the  cargo  is  usually,  according  to 

the  custom  of  such  port,   taken   out  of  the  vessel.    These  are 

aathorities  going  on  a  totally  differeiit  principle,  viz.,  that  of  the 

eonstraction  of  a  warranty  from  seizure  in  the  port  of  discharge  ; 

but,  if  at  all  applicable  to  the  present  question,  they  go  further  than 

this  case  requires  us  to  do. 

Upon  the  whole,  we  think  that  here  the  vessel  had  clearly  arrived        [  ^^^  ] 
at  her  port  of  discharge,  and  was  actually  in  the  course  of  dis- 
charging her  cargo,  and  had  moored  there  twenty-four  hours  in 
safety  before  the  accident  occurred.     The  rule  therefore  must  be 

discharged. 

Rvle  discharged. 


The  north  and  SOUTH  SHIELDS  FERKY  COMPANY        i848. 
V.  BARKER  AND  Others.  ^—' 

(2  Ex.  136—152.)  t  ^^^  3 

In  an  action  for  the  distarbanoe  of  a  ferry,  the  first  count  of  the  declara- 
tion stated,  that  the  plaintiffs  were  possessed  of  a  ferry  across  the  river 
Tjne,  between  North  Shields  and  South  Shields,  for  the  conveyance  of 
curUges,  Ac.,  and  passengers,  and  that  the  defendants  disturbed  this  ferry 
hy  carrying  passengers.  The  second  count  stated  a  right  to  an  ancient 
ferry.  The  defendants  pleaded  {inter  €Uia)  Not  guilty,  not  possessed,  and 
also  tliat  the  boat  used  by  the  defendants  was  of  less  than  four  tons  burthen. 
The  Company  was  incorporated  by  the  10  Geo.  lY.  c.  xcviii.,  for  establishing 
a  f&rry  across  the  river  Tyne,  witiiin  the  limits  of  Tynemouth  and  the  town- 
ships of  South  Shields  and  Westoe.  Section  85  enacts,  that,  after  the  ferry 
shall  be  established,  no  other  ferry  shall  be  set  up  and  used  hy  any  person 
acroee  the  river  Tjrne,  within  the  said  limits ;  and  if  any  person  (except  the 
Company,  or  persons  acting  under  their  authority)  shall  use  any  boat  or 
other  vessel  of  the  burthen  of  four  tons  or  upwards,  in  ferrying  for  hire 
across  the  river  within  the  limits  aforesaid,  every  person  so  offending  shall 
forfeit  5/.  At  the  time  the  above  statute  passed,  there  was  an  ancient  ferry 
ftcroas  the  river  within  the  same  limits,  which  the  Company,  under  the 
powers  of  their  Act,  purchased  of  the  owners :  Held,  first,  that  the  word 
-* burthen"  in  the  85th  section,  did  not  mean  **  register  admeasurement," 
bat  capacity  of  carrying.  Secondly,  that  the  latter  part  of  the  85th  section 
did  not  litoit  the  general  right  of  ferry,  but  only  added  a  cumulative 
remedy  by  way  of  penalty.  Thirdly,  that  there  was  no  variance  by  reason 
of  the  first  count  describing  the  ferry  generally  from  North  Shields  to  South 
Shields,  and  not  from  one  particular  terminus  to  another.     Fourthly,  that 

a)  13  B.  B.  371  (4  Taunt.  660).  (2)  13  B.  B.  476  (15  East,  299). 
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the  mere  act  of  ferrying  passengers  was  a  disturbance  of  the  franchise, 
although  the  franchise  was  not  of  a  prescriptive  ferry,  to  the  exclasion  of 
all  private  boats,  but  simply  of  a  ferry.  Fifthly,  that,  on  the  purchase  of 
the  ancient  ferry  and  completion  of  the  new  ferry,  the  former  became 
extinct  by  operation  of  the  Act  of  Parliament. 

Casb.    The  first  count  of  the  declaration  stated,  that  the  plaintiffs, 
before  and  at  the  time  of  the  committing  of  the  grievances,  &c., 
were  and  still  are  lawfully  possessed  of  a  certain  ferry,  with  the 
appurtenances,  upon  and  over  and  across  the  river  Tyne,  between 
the  towns  of  North  Shields,  in  the  county  of  Northumberland,  and 
South  Shields,  in  the  county  of  Durham,  for  the  carriage  and  cod- 
veyance  of  carriages,  horses,  cattle,  goods,  wares,  merchandise,  and 
other  portable  articles,  and  foot  passengers,  over  the  said  river  Tyne, 
in  boats  and  vessels  kept  by  and  by  the  authority  of  them,  the 
plaintiffs,  there  for  that  purpose,  taking  for  the  same  certain  reason- 
able tolls,  freights,  and  ferryages,  *to  the  plaintiffs  in  that  behalf 
due  and  of  right  payable.    Yet  the  defendants,  well  knowing  the 
premises,  but  contriving  to  disturb  and  injure  the  plaintiffs  in  the 
peaceable  and  lawful  enjoyment  of  their  said  ferry,  heretofore,  to 
wit,  on  the  24th  day  of  May,  a.d.  1847,  and  on  divers  other  days 
between  that  day  and  the  commencement  of  the  suit,  unlawfully, 
injuriously,  and  wrongfully,  against  the  will  of  the  plaintiffs,  carried 
and  conveyed  in  a  certain  boat  of  them,  the  said  defendants,  divers 
foot  passengers  for  hire,  over  and  across  the  said  river  Tyne,  and 
upon  the  said  part  of  the  said  river  where  the  plaintiffs  had  snch 
ferry  as  aforesaid,  and  upon  and  within  the  said  ferry  of  them,  the 
plaintiffs ;  by  reason  whereof  the  plaintiffs  have  lost  divers  great 
gains  and  profits,  which  would  otherwise  have  accrued  to  them  from 
the  said  ferry ;  and  have  been  disturbed  and   disquieted  in  the 
possession  thereof,  and  in  their  right  and  title  thereto. 

Second  count.  That  before  and  at  the  time  of  the  committing 
the  several  grievances,  &c.,  the  plaintiffs  were  and  still  are  possessed 
of  a  certain  ancient  ferry,  with  the  appurtenances,  upon  and  over  and 
across  the  river  Tyne,  between  the  towns  of  North  Shields,  in  the  coontr 
of  Northumberland,  and  South  Shields,  in  the  county  of  Durham, 
for  the  carriage  and  conveyance,  for  certain  reasonable  tolls,  freights, 
and  ferryages,  to  the  plaintiffs  in  that  behalf  due  and  of  right  pay- 
able, of  foot  passengers  over  the  said  river  Tyne,  to  the  exclusion  of 
all  other  persons  carrying  and  conveying  any  foot  passengers  for 
hire  over  and  across  the  said  river  Tyne,  upon  the  part  of  the  sai^t 
river  where  the  plaintiffs  had  and  have  such  ferry  as  last  aforesaid, 
save  and  except  certain  persons  called  scullermen,  carrying  m^ 
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conveying  such  passengers  as  aforesaid,  in  certain  boats  called  scuUer- 
boats.  Tet  the  defendants,  well  knowing  the  premises,  bat  contriving 
to  disturb  and  injure  the  plaintiffs  in  the  peaceable  and  lawfnl 
eDJoyment  of  the  said  ferry,  heretofore,  to  wit,  on  the  24th  day  of 
May,  in  the  year  of  *oar  Lord  1847,  and  on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  this  suit,  unlaw- 
folly,  injuriously,  and  wrongfully,  and  against  the  will  of  the 
plaintifib,  carried  and  conveyed,  in  a  certain  boat  of  them,  the  said 
defendants,  divers  foot  passengers  for  hire  over  and  across  the  said 
river  Tyne,  and  upon  the  said  part  of  the  said  river  where  the  plaintiffs 
had  and  have  such  ferry  as  aforesaid,  and  upon  and  within  the  said 
ierry  of  them,  the  plaintiffs ;  they,  the  defendants,  at  the  said  several 
times,  &c.,  not  being  such  scuUermen  as  aforesaid,  and  the  said  boat  in 
which  &c.  not  being  such  sculler-boat  as  aforesaid  ;  by  reason  where- 
of the  plaintiffs  have  lost  divers  great  gains  and  profits,  which  would 
otherwise  have  accrued  to  them  from  the  said  last-mentioned  ferry, 
and  have  been  disturbed  and  disquieted  in  the  possession  thereof, 
and  in  their  right  and  title  thereto. 

The  defendants  pleaded  {inter  alia),  first.  Not  guilty.  Secondly, 
to  the  first  count,  that  the  plaintiffs  were  not  possessed  of  the  ferry 
in  that  count  mentioned.  Thirdly,  a  similar  plea  to  the  second 
connt.  Fourthly,  to  the  first  count,  that  the  plaintiffs  are  the  body 
politic  and  corporate  called  the  North  and  South  Shields  Ferry 
Company,  mentioned  in  an  Act  of  Parliament  passed  in  the  reign 
of  his  late  Majesty  King  George  the  Fourth,  being  "  An  Act "  &c., 
and  that  the  ferry  in  that  count  mentioned  is  the  same  ferry  which 
in  and  by  the  said  Act  is  mentioned,  and  which  the  plaintiffs  are 
thereby  authorised  and  empowered  to  establish,  keep,  and  maintain ; 
and  that  at  the  said  several  times  when  &c.,  in  the  first  count  men- 
tioned, the  said  boat,  wherein  the  defendants  carried  and  conveyed 
the  foot  passengers,  was  a  boat  of  a  burthen  of  less  than  the  burthen  of 
four  tons,  to  wit,  of  the  burthen  of  three  and  a  half  tons ;  wherefore 
the  defendants,  at  the  time  when  &c.,  carried  and  conveyed  the  said 
foot  passengers,  for  hire,  &c.,  where  the  plaintiffs  had  such  ferry  as 
in  the  first  count  mentioned,  and  within  the  said  ferry  of  the 
plaintifiiB,  as  the  defendants  *then  lawfully  might,  for  the  cause  in 
this  plea  alleged.  Verification.  The  plaintiffs  joined  issue  on  the 
three  first  pleas ;  and  to  the  fourth  replied,  that  the  boat  in  which 
ic,  was  a  boat  of  a  burthen  not  less  than  four  tons,  to  wit,  of  the 
boTtben  of  four  tons,  concluding  to  the  country ;  and  upon  that 
replication  the  defendants  joined  issue. 
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At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer  Assises, 
1847,  it  appeared  that  the  Dean  and  Chapter  of  Darham,  from  time 
immemorial,  were  possessed  of  a  ferry  across  the  river  Tyne,  within 
the  limits  of  the  parish  of  Tynemouth,  on  the  north  side  of  the 
river,  and  the  townships  of  South  Shields  and  Westoe,  on  the 
south  side.  The  plaintiffs  were  incorporated  by  the  10  Geo.  I\'. 
c.  xcviii.,  intituled  ^*  An  Act  for  estabUshing  a  Ferry  across  the 
Biver  Tyne,  between  North  Shields,  in  the  county  of  Northumber- 
land, and  South  Shields,  in  the  county  of  Durham,"  &c.  (i).  *The 
second  section  (2)  empowers  the  Company  to  establish  *a  fenj. 


(1)  Sect.  1—"  Whereas  there  is  at 
present  no  convenient  means  of  con- 
veyance or  communication  across  the 
river  Tyne,  between  the  towns  of  North 
Shields,  in  the  county  of  Northumber- 
land, and  South  Shields,  in  the  county 
of  Durham :  And  whereas,  from  the 
greatly  increased  and  still  increasing 
population  of  the  said  two  towns  of 
North  and  South  Shields,  there  is 
much  necessity  for  convenient  means 
of  intercourse  between  the  inhabitants 
thereof;  and  it  would  greatly  con- 
tribute to  the  advantage,  accommoda- 
tion, and  safety  of  such  inhabitants, 
and  be  of  great  public  utility,  to  have 
a  convenient  ferry  established  for 
carriages,  horses,  cattle,  goods,  wares, 
merchandise,  and  other  portable 
articles,  and  foot  passengers,  over  the 
said  river  Tyne,  between  North  and 
South  Shields  aforesaid ;  and  to  have 
a  good  road,  avenue,  way,  or  passage 
for  such  ferry,  at  North  Shields  afore- 
said, to  and  into  the  main  street  of  the 
low  town  of  North  Shields,  called 
Duke  Street;  and,  also,  to  have  a 
good  road,  avenue,  way,  or  passage, 
from  such  ferry  at  South  Shields  afore- 
said, to  and  into  the  street  called 
Dean  Street,  communicating  with  the 
market-place  in  South  Shields  afore- 
said :  And  whereas  the  several  persons 
hereinafter  named  are  willing  and 
desirous  of  undertaking  the  execution 
of  the  purposes  aforesaid,  and  of  being 
imited  into  a  Company  for  that  pur- 
pose " — enacts,  that  certain  indi- 
viduals named,  and  other  persons 
from  time  to  time  proprietors,  '  *  their 
respective     successors,        executors, 


administrators,  and  assigns,  shall  be, 
and  they  are  hereby  'Hinited  into  a 
Ck)mpany,  for  making,  establishing, 
and  maintaining  a  ferry  across  the 
river  Tyne,  between  North  and  South 
Shields  aforesaid,  for  carriages,  hones, 
cattle,  goods,  wares,  merchandise, 
and  other  portable  articles,  and  foot 
passengers,  with  proper  roads,  avenues, 
ways,  or  passages,  to  and  from  such 
ferry,  aScording  to  or  consisteDtlr 
with  the  rules,  orders,  and  directions 
hereinafter  contained;  and  for  that 
purpose  shall  be  one  body  politic  and 
corporate,  by  the  name  and  style  of 
*  The  North  and  South  Shields  Ferry 
Company; '  and  by  that  name  shall 
have  perpetual  sucoession  and  a  com- 
mon seal ;  and  by  that  name  shall  and 
may  sue  and  be  sued,  plead  and  be 
impleaded,  at  law  or  in  equity,  and 
shall  and  may  prefer  and  prosecute 
any  bill  or  bills  of  indictment  against 
any  person  or  persons  who  shall 
commit  any  felony,  misdemeanor,  or 
any  offence  indictable  by  the  laws  of 
this  realm ;  and  shall  and  may  hare 
power  and  authority,  from  time  to 
time  and  at  all  times,  to  purchase  and 
hold  to  them  and  their  successors  and 
assigns,  any  lands,  tenements,  and 
hereditaments,  for  the  use  of  the  said 
undertaking,  in  manner  by  this  Act 
directed,  without  incurring  any  of  the 
penalties  or  forfeitures  of  the  Statutes 
of  Mortmain;  and  also  to  sell  and 
convey  any  of  the  lands,  tenements, 
and  hereditaments  so  purchased  in 
manner  by  this  Act  directed.*' 

(2)  Enacts,  "that  it  shall  and  may 
be  lawful  for  the  said  Company,  and 
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The  9th  section  (i)  enables  the  Company  to  treat  with  the  owners 
for  the  purchase  of  houses  and  land,  or  of  any  ferry  or  ferries 
across  the  river  Tyne.  The  85th  section  enacts,  "  that  from  and 
after  the  said  ferry,  to  be  established  by  virtue  of  this  Act,  shall 
be  made  fit  for  carriages,  horses,  cattle,  and  foot  passengers,  no 
other  ferry  shall  be  set  up  and  used,  by  any  person  or  persons, 
across  the  said  river  Tyne,  within  the  limits  of  the  parish  of  Tyne- 
moath,  in  the  said  county  of  Northumberland,  and  within  the 
limits  of  the  townships  of  South  Shields,  and  Westoe  otherwise 
Wivestoe,  in  the  parish  of  Jarrow,  in  the  said  county  of  Durham ; 
and  if  any  person  or  persons  (except  the  said  Company,  or  other 
person  or  persons  acting  under  their  authority)  shall  use  any  boat, 
barge,  float,  draft,  or  other  vessel,  of  the  burthen  of  four  tons  or 
upwards,  in  ferrying  or  carrying  any  horse,  cattle,  or  foot  passenger, 
for  hire,  across  the  said  river,  within  the  limits  aforesaid,  every 
such  person  or  persons  so  offending  shall,  for  every  such  offence, 
forfeit  and  pay  any  sum  not  exceeding  five  pounds,  to  be  recovered 
in  manner  hereinafter  mentioned."  By  indenture  of  the  20th 
December,  1829,  the  Dean  and  Chapter  of  Durham,  in  consideration 


ther  are  hereby  authorised  and  em- 
powered, to  establish,  keep,  and  main- 
tain a  feny,  consisting  of  one  or  more 
■team  or  other  boat  or  boats,  barge  or 
barges,  float  or  floats,  raft  or  rafts,  or 
such  other  vessel  or  vessels  as  shall  be 
sufficient  and  proper  for  the  convey- 
ADce  and  passage  of  horses,  carriages, 
cattle,  goods,  wares,  merchandise,  and 
other  portable  articles,  and  foot  pas- 
•engers,  orer  and  across  the  said  river 
Tyne,  between  North  Shields  and 
^oath  Shields  aforesaid ;  and  to  erect 
and  build  ferry-houses  and  proper 
offices  on  each  side  of  the  said  river, 
for  the  habitation  and  use  of  the  ferry- 
men having  the  care  and  management 
of  the  said  ferry  so  to  be  established  as 
aforesaid,  and  for  the  convenience  of 
persone  using  the  same ;  and  to  make 
and  keep  in  repair  proper  causeways, 
at  the  landing-pUcee  of  the  said  ferry  so 
Vi  be  established  as  aforesaid,  on  each 
tide  of  the  said  river ;  and  from  time 
to  time  to  do,  or  cause  to  be  done,  all 
other  things  necessary  and  convenient 
for  establishing,  maintaining,  regu- 
Uting,  and  managing  the  said  common 
ferry,  and  making  the  same  as  useful 


and  advantageous  as  may  be ;  and  all 
persons  with  carriages,  horses,  cattle, 
goods,  wares,  merchandises,  and  other 
portable  articles,  and  all  foot  pas- 
sengers, shall  have  free  liberty  to  pass 
over  the  said  ferry  so  to  be  established 
as  aforesaid,  (upon  payment  of  the 
respective  tolls  hereinafter  granted,) 
without  any  hindrance  or  interruption 
♦of  or  by  any  person  or  persons  whom- 
soever." 

(1)  Enacts,  *'  That  it  shall  be  lawful 
for  the  said  Company  to  treat,  con- 
tract, and  agree  with  such  person  or 
persons,  or  body  or  bodies  politic, 
corporate  or  collegiate,  spiritual  or 
lay,  respectively,  as  shall  be  or  be 
deemed  to  be  the  owner  or  owners  of 
or  interested  in  any  houses,  buildings, 
lands,  tenements,  or  hereditaments, 
which  may  be  necessary  for  the  pur- 
poses of  this  Act,  or  of  or  in  any  ferry 
or  ferries  across  the  river  Tyne,  for 
the  purchase  thereof  respectively,  or 
for  any  loss  or  damage  such  owner  or 
owners,  or  any  of  them,  or  any  other 
person  or  persons,  shall  or  may  sustain 
by  reason  of  the  execution  of  any  of 
the  purposes  of  this  Act." 
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NoBTH  AMD  of  ono-fifteenth  share  of  the  net  annual  profits  to  arise  from  the 
ferry  about  to  be  established  by  the  Company,  ''  granted,  released, 
assigned,  and  confirmed,  to  the  Company  and  their  sQccessors/' 
the  ancient  ferry,  "to  hold  the  said  ferry,  ferry- barge,  andpremifles, 
with  the  appurtenances,  *unto  and  to  the  use  of  the  Company  and 
their  successors  for  ever."  In  May,  1847,  the  defendants,  who 
were  the  promoters  of  an  undertaking  provisionally  registered,  and 
called  "  The  Tyne  Direct  Ferry  Company,"  commenced  carrying 
passengers,  for  hire,  across  the  river  Tyne,  within  the  limits  of 
the  plaintiffs'  ferry,  by  means  of  a  steam-boat  of  less  than  four 
tons  burthen,  register  admeasurement,  but  capable  of  carrying 
about  forty  tons  weight.  It  appeared  that  the  sculler-boats  had 
constantly  plied  for  hire  within  the  limits  of  the  ancient  ferry, 
without  interference  from  the  Dean  and  Chapter.  On  the  part  of 
the  defendants  it  was  submitted,  first,  that  the  word  "  burthen,"  in 
the  86th  section,  meant  "register  admeasurement,"  and  not 
"capability  of  carrying," and  consequently  the  defendants  had  not 
disturbed  the  plaintiffs'  right  of  ferry,  by  plying  with  a  boat  of  leas 
than  four  tons  burthen.  Secondly,  that  the  right  of  ferry  was 
improperly  described  in  the  first  count,  inasmuch  as,  by  the  85tb 
section,  the  plaintiffs  had  only  a  limited  right,  to  the  exclusion  of 
boats  of  four  tons  burthen  and  upwards.  Thirdly,  that  the  ancient 
ferry  described  in  the  second  count  had  merged  in  the  Parliamentary 
ferry.  The  learned  Judge  directed  a  verdict  for  the  plaintiffs, 
reserving  leave  for  the  defendants  to  move  to  enter  a  verdict  for 
them. 


L  •!«  1 


Knowles,  in  last  Michaelmas  Term,  moved  to  enter  a  verdict 
for  the  defendants,  or  to  arrest  the  judgment  on  the  second 
count : 

The  defendants  are  entitled  to  have  the  verdict  entered  for  them 
upon  the  issue  to  the  fourth  plea,  which  is  pleaded  under  the 
authority  of  the  85th  section.  The  boat  used  by  the  defendants 
was  a  vessel  under  four  tons,  according  to  the  ordinary  method  of 
measurement.  By  that  mode  vessels  must  contain  a  certain 
number  of  cubic  feet  per  ton.  The  word  "  ton,"  which  was 
formerly  spelt  "tun,"  seems  to  be  derived  from  the  vessels  in 
which  wine  used  to  be  carried,  and  formerly  a  duty  was  payable  by 
importing  vessels  in  a  certain  number  of  tons  *of  wine  :  1  Blae.  315. 
The  defendants'  vessel  did  not  contain  the  number  of  cubic  feet 
requisite  to  make  a  vessel   of  four  tons'   burthen.    The  Pilot 
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lY.  c.  125,  was  in  force  when  the  present  Act  was 


(Pollock,  G.  B.  :  The  words  of  the  85th  section  of  this  Act  are, 
''  any  boat,  barge,  float-raft,  or  other  vessel  of  the  burthen  of  four 
tons."  The  word  used  is  "burthen,"  and  not  "measurement." 
In  ordinary  language,  "  tonnage  "  is  with  reference  to  the  number 
of  tons  a  vessel  is  capable  of  carrying. 

Aldebson,  B.  :  If  the  position  for  which  you  contend  were 
correct,  floats  and  rafts  would  be  unprovided  for  by  the  Act,  as  they 
have  no  depth,  and  consequently  are  not  capable  of  that  sort  of 
measurement. 

Parks,  B.  :  The  Act  clearly  means,  by  "  burthen,"  capacity  to 
carry;  and  by  such  a  construction  it  applies  to  all  the  vessels 
enumerated,  which  it  would  not  upon  the  other  construction. 
Upon  this  point,  therefore,  there  will  be  no  rule.) 

He  thecn  urged  the  objections  taken  at  the  trial,  and  also  that  there 
was  a  variance  between  the  first  count  and  the  evidence,  because 
the  statute  granted  a  ferry  across  the  river  Tyne,  within  the  limits 
of  the  parish  of  Tynemouth  on  the  one  side,  and  the  limits  of  the 
townships  of  South  Shields  and  Westoe  on  the  other  side ;  whereas 
the  first  count  alleged  a  right  of  ferry  between  North  Shields  and 
South  Shields. 

A  rule  nisi  having  been  granted  on  these  latter  points, 

Martifif  S.  Temple^  and  Heath  showed  cause  (Feb.  12) : 

The  first  question  is,  whether  the  ferry  is  properly  described  in 
the  first  count.  That  count  is  framed  on  the  10  Geo.  IV.  c.  xcviii. ; 
and  it  is  said  that,  under  the  85th  section  of  that  Act,  the  Company 
have  a  limited  right  of  ferry  only,  that  is,  to  the  exclusion  only  of 
boats  of  four  tons  burthen  and  upwards,  and  that  the  first  count 
should  have  so  described  it.  That,  however,  is  not  the  true  con- 
struction of  the  Act.  The  second  section  gives  the  Company  an 
absolute  right  of  ferry ;  the  86th  section  *only  exempts  scullermen 
from  the  penalty  imposed  on  persons  disturbing  the  ferry.  The 
term  "  ferry "  implies  an  exclusive  right  of  conveyance.  The 
definition  given  in  the  Termes  de  la  Ley  is — *'  A  liberty,  by  pre- 
Bcription  or  the  King's  grant,  to  have  a  boat  for  passage  upon  a 
great  stream,  for  carriage  of  horses  and  men,  for  reasonable  toll." 
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(Alderson,  B.,  referred  to  Huzzey  v.  FiM  (i).) 

The  Company  having,  by  the  second  section,  an  exclusive  right  of 
conveying  passengers,  &c.,  across  the  river  from  one  district  to 
another,  are  at  common  law  entitled  to  bring  an  action  for  the 
infringement  of  that  right.  The  meaning  of  the  85th  section  is, 
not  that  persons  shall  be  at  liberty  to  use  boats  under  four  tons* 
burthen,  but  the  object  of  that  enactment  is  to  provide  a  summary 
remedy  against  persons  using  boats  of  that  burthen  and  apwards. 
If  the  latter  part  of  the  clause  had  been  omitted,  the  statute  would 
clearly  have  operated  as  an  absolute  grant  of  the  ferry.  Then  how 
can  the  mere  imposition  of  a  penalty  on  a  particular  class  of 
persons  restrain  the  general  right  ?  The  former  part  of  the  section 
prohibits  all  persons  from  setting  up  another  ferry ;  the  latter  part 
is  cumulative  on  the  former.  In  any  other  view  the  86th  section, 
which  enables  persons  to  use  boats  to  go  to  vessels,  would  be 
unnecessary.  A  similar  instance  of  a  cumulative  penalty  will  be 
found  in  the  case  of  Beckford  v.  Hood  (2),  which  arose  on  the  Copy- 
right Act.  (They  also  cited  The  Bailiffs  of  Tewkesbury  v.  BrickneU  (z) 
Hinks  V.  Clerk  (4).) 

Then  as  to  the  second  count.  The  ancient  ferry  b  not  merged 
or  extinguished  by  the  grant  of  the  Parliamentary  ferry.  By  the 
second  section  of  the  10  Geo.  IV.  c.  xcviii.,  power  is  given  to  the 
Company  to  establish  a  ferry  within  certain  limits.  The  9th 
section  enables  the  Company  to  purchase  land,  or  ''  any  ferry  or 
ferries  across  the  river  Tyne."  The  18th  section  provides,  that,  on 
payment  of  the  purchase-money,  the  land,  ''ferry  or  ferries, 
together  with  *the  yearly  profits  thereof,  and  all  the  estate,  use, 
trust,  and  interest  of  any  person  or  persons  therein,  shall  from 
thenceforth  be  vested  in  and  become  the  sole  property  of  the 
Company  for  the  purposes  of  the  Act,  for  ever."  The  case  of 
The  Kingston-upon-HuU  Dock  Company  v.  La  Marche  (5)  is  relied 
upon  by  the  other  side.  That  case  decided,  that  where  premises 
vested  in  a  Company  for  the  purposes  of  a  particular  statute,  their 
rights  depend  upon  the  statute,  and  must  be  limited  by  it.  That 
principle  is  not  denied,  but  it  has  no  application  to  the  present 
case.  A  ferry  is  publicis  juris.  It  is  a  franchise  which  no  one  can 
erect  without  licence  from  the  Crown ;  and  when  one  is  erected, 
another  cannot  be  erected  without  an  ad  quod  damnum:  Blisnt 

(1)  41  R.  R.  766  (2  Or.  M.  &  R.  432).  (4)  2  Lev.  252. 

(2)  4  B.  R.  627  (7  T.  R.  620).  (6)  32  R.  R.  337  (8  B.  A  C.  42). 

(3)  1  Taunt.  143. 
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V.  Hart  (1).  Non-user  is  no  answer  to  an  action  for  disturbance  of 
a  right  of  ferry ;  but  if  there  be  a  neglect  of  duty  on  the  part  of 
the  owner,  the  Crown  may  on  that  ground  repeal  the  grant  by  scire 
ficias  or  quo  warranto:  Peter  v.  Kendall  {2).  If  the  grant  of  the 
Parliamentary  ferry  caused  a  merger  of  the  ancient  ferry,  the  latter 
might  have  been  altogether  lost ;  for,  by  the  31st  section,  the  powers 
of  the  Company  cease  if  their  ferry  be  not  completed  within  five  years. 

Knowles  and  Unthank,  in  support  of  the  rule : 

The  ferry  is  misdescribed  in  the  first  count.  It  is  true  that  the 
2nd  section  gives  the  Company  a  right  to  establish  a  ferry,  but  the 
8oth  section  explains  the  nature  of  the  right.  The  grant  is  in 
derc^tion  of  the  common-law  right  of  all  persons  to  use  a  navi- 
^ble  river,  and  ought  to  be  construed  strictly.  The  2nd  and  85th 
sections,  taken  together,  render  it  lawful  for  any  person  to  use  the 
feny,  provided  he  does  so  with  boats  of  less  than  four  tons  burthen. 
If  any  ambiguity  exists,  the  construction  must  be  in  favour  of  the 
public :  Waterhouse  v.  Keen  (3).  The  present  case  is  governed  by 
*the  principle  laid  down  in  The  Kingaton-upon-Hvll  Dock  Conipany  v. 
La  Marcke ;  namely,  that  where  a  person  takes  a  beneficial  grant 
ander  an  Act  of  Parliament,  he  only  takes  such  right  as  is  clearly 
and  unambiguously  granted.  A  Parliamentary  grant  of  a  ferry 
does  not  of  itself  exclude  any  other  ferry ;  such  right  can  exist  only 
by  immemorial  custom.  It  is  analogous  to  the  grant  of  a  port  or 
of  a  market :  Hale,  De  Portibus  Maris ;  The  Mayor  of  Macclesfield 
V.  Chapman  (4).  The  precedents  of  an  exclusive  right  of  ferry, 
allege  a  right  to  carry  "  all "  passengers :  that  word  is  not  found  in 
this  Act  of  Parliament.  But  even  assuming  that  the  Company  are 
entitled  to  an  exclusive  right  of  ferry,  there  is  nevertheless  a 
variance  between  the  first  count  and  the  proof ;  for  the  statute  only 
gives  a  right  of  ferry  between  certain  termini,  which  are  specifically 
defined,  and  not  from  North  Shields  to  South  Shields.  All  persons 
would  have  a  right  to  use  the  river  as  a  public  highway,  from  or  to 
all  places  on  its  banks,  not  in  the  line  leading  from  one  terminus 
to  another  :  Huzzey  v.  Field  (6). 

They  then  argued  that  the  ancient  ferry  was  not  extinct,  and 

relied  upon  the  recital  of  the  statute,  and  also  the  language  of  the 

'Jth,  ISIh,  and  85th  sections. 

Cur,  adv.  vxdt. 


a)  Will68,  508. 

VI)  30  B.  B.  504  (6  B.  &  C.  703). 

(3;  40  B.  B.  858  (4  B.  ik.  C.  208). 


(4)  67  B.  B.  240  (12  M.  &  W.  18). 

(5)  41  B.  B.  755  (2  Cr.  M.  &  B.  432). 
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The  judgment  of  the  Court  was  now  delivered  by 

Fabke,  B.  : 

In  this  case,  which  was  argaed  before  us  a  few  days  ago,  on 
showing  cause  against  a  rule  to  enter  a  verdict  for  the  defendantB 
upon  some  points  reserved  at  the  trial,  several  quesdons  were 
discussed. 

The  declaration  contained  two  counts,  one  stating  the  plaintifis 
to  be  possessed  of  a  ferry  across  the  Tyne,  between  North  Shields 
and  South  Shields,  for  the  conveyance  of  'carriages,  &c.,  and 
passengers ;  and  tihat  the  defendants  disturbed  this  ferry  by  carry- 
ing passengers.  The  second  count  stated  an  ancient  right  of  ferry, 
to  the  exclusion  of  all  other  persons  carrying  foot-passengers  for 
hire  over  the  river  on  that  part  where  the  plaintiffs  had  a  feny, 
save  and  except  scuUermen  carrying  in  sculler -boats. 

Not  guilty  was  pleaded,  and  possession  of  the  ferries  traversed. 

One  objection  was  made,  which  may  be  immediately  disposed  of, 
viz.  that  there  was  a  variance  between  the  allegation  in  the  first 
count  and  the  evidence,  because  by  the  Act  of  Parliament  the  ferry 
was  granted  from  a  particular  terminus  to  another,  and  not  gene- 
rally from  North  Shields  to  South  Shields ;  but  this  objection  was 
not  taken  at  the  trial,  and  therefore  it  is  unnecessary  to  consider 
whether  it  is  a  variance  or  not,  though  it  really  is  not,  as  the  point 
was  decided  in  Pint  v.  Curell{i). 

The  more  important  objection  was,  that  there  was  a  misdescription 
of  the  ferry,  as  the  Act  of  Parliament,  (10  Geo.  IV.  c.  xcviii.),  look- 
ing at  the  whole  of  its  provisions,  granted  to  the  Company  a  limited 
right  of  ferry  only,  that  is,  to  the  exclusion  only  of  boats  of  four 
tons  burthen  and  upwards,  and  that  the  declaration  did  not  allege 
that  the  defendants'  boat  was  of  that  burden  or  upwards. 

It  was  urged  by  Mr.  Knowlea,  and  properly,  that  this  Company^ 
taking  a  beneficial  grant  under  an  Act  of  Parliament,  took  only 
such  right  as  was  clearly  and  unambiguously  granted,  according 
to  the  principle  laid  down  in  The  Hull  Dock  Company  v.  Lfl 
Marche  (2)  and  other  cases. 

Now,  under  the  1st  section,  the  plaintiffs  were  erected  into  a 
corporation  for  establishing,  and  by  the  2nd  section  had  the  power 
of  establishing  a  ferry ;  and  by  this  section  they  would  have  the 
same  right  as  under  a  Boyal  grant  of  the  franchise  of  a  ferry,  which 
would  entitle  them  *to  bring  an  action  against  any  one  who 
(1)  55  B.  B.  600  (6  M.  &  W.  249).  (2)  32  E.  E.  337  (S  B.  &  C.  42). 
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intringed  their  right,  which  is  in  the  nature  of  a  monopoly,  by 
eanjing  persons  from  or  to  the  same  place,  who  otherwise,  pre- 
somedly,  would  have  gone  by  the  ferry. 

But  it  is  insisted  that  the  85th  section  qualifies  that  right,  and 
limits  it  [to]  a  right  of  ferry  not  by  any  boats,  but  by  boats  of  four  tons 
burthen  and  upwards,  to  the  exclusion  of  all  boats  of  that  burthen, 
and  no  other.  We  do  not  think  that  this  is  the  proper  construction 
of  the  85th  section.  The  latter  part  does  not  appear  to  us  to  limit 
the  general  right  of  ferry  given  by  the  1st  and  2nd  sections,  but 
odIt  to  add  a  cumulative  remedy  by  way  of  penalty,  which  is  per- 
fectly consistent  with  the  existence  of  a  general  right.  This  view 
of  the  case  is  somewhat  assisted  by  the  consideration  that  the 
86th  section  would  have  been  unnecessary,  if  the  intention  of  the 
Legislature  had  been  that  all  boats  under  four  tons  burthen  should 
be  onaffected  by  the  grant  of  ferry :  in  that  case  there  would  have 
been  no  occasion  for  such  a  provision  by  way  of  greater  caution. 
The  argument,  however,  is  not  of  much  weight,  because  in  any 
view  of  the  case  the  clause  was  superfluous ;  but,  unless  on  the 
supposition  that  all  boats  were  meant  to  be  excluded  from  the  privi- 
lege of  carrying  over  passengers,  the  necessity  of  this  cautionary 
provision  respecting  all  boats  would  not  have  occurred  to  the 
framers  of  the  Act. 

Upon  the  ground,  however,  that  the  general  right  of  ferry,  clearly 
given  by  the  1st  and  2nd  sections,  is  not  qualified  by  the  85th 
seetion,  we  think  there  is  no  misdescription  of  the  right  of  ferry  in 
the  first  coant. 

Another  objection  was  made  by  Mr.  Unthank,  that  the  mere  act 
of  ferrying  a  passenger  across  was  no  disturbance  of  the  franchise, 
unless  the  franchise  was  not  simply  of  a  ferry,  but  of  a  prescriptive 
ferry  to  the  exclusion  of  all  private  boats ;  and  he  likened  it  to  the 
case  of  a  market,  the  grant  of  which  franchise  does  not  of  itself 
imply  a  right  to  prohibit  the  selling  in  shops  on  a  market  day, 
Mayor  of  ^Macclesfield  v.  Chapman  (i),  that  right  belonging  only  to 
immemorial  markets,  to  which  a  special  custom  to  exclude  such 
Bales  belongs :  Mosley  v.  Walker  (2).  We  do  not  assent  to  this  dis- 
tinction. In  the  case  of  a  ferry,  the  act  of  taking  across  a  person 
who  woold  otherwise  have  gone  by  it  is  actionable,  as  the  prevent- 
ing a  person  from  coming  to  a  market  to  buy  or  sell  there  woald  be 
in  the  case  of  a  market ;  and  many  instances  are  found,  in  the 
reported  cases,  of  such  infringements.  The  setting  up  a  ferry  is 
(l)  67  B.  E.  MO  (12  M.  &  W.  18).         (2)  31  R.  B.  146  (7  B.  &  0.  40). 
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not  the  only  infringement.  A  ferry  is  a  highway  for  all  the 
Queen's  subjects  paying  the  toll ;  and  whether  it  is  described  in 
the  declaration,  as  it  is  in  most  cases,  as  a  ferry  for  all  persoDS 
having  occasion  to  use  it,  or,  as  it  is  in  some,  for  persons  having 
occasion  to  use  it,  the  right  is  the  same. 

The  counsel  for  the  defendants  then  objected  to  the  second  count, 
that  the  ferry  described  in  it  was  extinct.  That  is  a  question  of 
some  nicety.  This  ferry  was  one  which  had  belonged  to  the  Bean 
and  Chapter  of  Durham,  and  had  been  purchased  by  the  plaintifiiB 
from  them  soon  after  the  Act  of  Parliament  was  passed ;  and  it 
was  contended  that  this  was  extinguished  not  by  the  Act  of  Parlia- 
ment itself,  for  it  is  clear  this  ferry  was  meant  to  continue  afterwards, 
and  to  be  the  subject  of  purchase  or  compensation  by  the  Company, 
but  that  the  meaning  of  the  Act  was,  that  when  bought,  and  the 
new  ferry  completed,  the  old  ferry  should  cease  to  exist ;  the  inten- 
tion  being,  that  one  ferry  only  should  at  any  time  exist,  and  be 
under  the  control  and  direction  of  the  plaintiffs. 

Upon  full  consideration  of  all  the  clauses  in  the  Act  of  Parliament 
bearing  upon  this  question,  we  are  led  to  the  conclusion  that  this 
view  of  the  case  is  correct,  and  that  it  is  inconsistent  with  the  whole 
scope  of  the  Act,  that  the  Company  should  carry  on  more  than  one 
ferry ;  though  they  are  empowered  to  purchase  other  ferries  for  the 
purpose  of  ^preventing  the  necessity  of  compensation  from  time  to 
time,  or  at  once,  for  the  injury  done  to  them.  The  result  will  be, 
that,  in  order  to  carry  the  intention  of  the  Legislature  into  effect, 
the  ferry,  when  purchased,  and  when  the  new  ferry  was  finished, 
became  extinct  by  the  operation  of  the  Act. 

The  recital  in  the  Act  is,  that  it  would  be  of  great  public  utility 
to  have  a  convenient  ferry  established  with  certain  communications, 
which  clearly  indicate  that  it  was  meant  to  be  on  one  particular 
spot.  The  individuals  named  are  then  incorporated  for  making, 
establishing,  and  maintaining  a  ferry,  according  to,  or  consistently 
with,  the  rules,  orders,  and  directions  thereinafter  contained ;  and 
the  4th  and  5th  sections  show  that  this  is  to  be  a  ferry  in  a  parti- 
cular place,  and  according  to  a  map  or  plan ;  and  for  the  use  of 
this  undertaking  the  power  is  given  to  purchase  lands,  tenements, 
and  hereditaments,  without  incurring  the  penalties  of  the  Statute:) 
of  Mortmain.  The  2nd  section  empowers  the  Company,  so  incor- 
porated, to  establish,  keep,  and  maintain  a  ferry,  that  is,  one  ferry 
only,  and  provide  boats,  build  ferry-houses,  and  make,  and  keep, 
and  repair  proper  landing-places  and  causeways  to  that  ferry.    The 
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d6th  section,  enabling  the  Company  to  mortgage,  gives  a  form 
which  mortgages  one  ferry  only.  The  45th  section  enables  the 
Company  to  make  bye-laws  for  the  regulation  of  that  ferry,  and 
the  eondact  of  the  persons  employed  in  it,  or  making  use  of  it :  the 
5l8t  section,  to  make  contracts  with  engineers,  &c.,  for  maintaining 
and  improving  the  said  ferry.  The  69th  section  imposes  a  penalty 
for  obstructing  the  ferry.  The  70th  empowers  the  Ck>mpany  to 
demand  tolls  within  certain  limits,  for  passing  the  said  ferry.  The 
75th  prevents  collectors  of  those  tolls  from  taking  undue  tolls,  or 
misbehaving  themselves.  The  82nd  imposes  penalties  for  evading 
the  tolls. 

Now,  it  does  appear  to  us  to  be  unreasonable  to  suppose  that  the 
LegisUture  meant  the  purchased  ferry  to  continue  *and  be  managed 
br  the  Company  without  any  express  powers  to  maintain  it,  to 
repair  the  ferry-houses  and  landing-places,  or  provide  boats,  or 
regulate  the  use  of  it,  without  imposing  any  limit  upon  the  tolls  to 
be  collected  or  penalties  upon  the  obstruction  of  it.  It  is  also  an 
observation  worthy  of  remark,  in  confirmation  of  this  view  of  the 
case,  that  the  28th  section,  which  enables  the  Company  to  re-sell, 
does  not  expressly  authorise  the  re-sale  of  ferries. 

Considering  all  these  provisions,  and  looking  at  the  express 
object  of  the  incorporation  of  the  Company,  the  making  and  main- 
taining a  ferry,  we  think  that  the  powers  of  the  Company  are 
confined  to  one  ferry,  and  consequently  the  authority  to  purchase 
ferries  must  be  construed  to  mean  an  authority  to  acquire  them  for 
the  purpose  of  preventing  competition,  and  at  once  satisfying  the 
claims  of  the  proprietors  for  compensation. 

There  is  one  section  only  which  has  a  different  aspect.  The  18th 
section  provides,  that  on  payment  or  tender  of  the  purchase-money, 
Qot  merely  the  land,  but  the  ferry  or  ferries,  together  with  the 
yearly  profits  thereof,  and  all  the  estate,  &c.,  shall  thenceforth  be 
rested  in  the  Company,  for  the  purposes  of  the  Act,  for  ever.  This 
expression,  as  to  the  yearly  profits,  which  is  not  confined  to  lands, 
affords  an  argument  that  the  ferry,  or  ferries,  were  intended  to  be 
kept  up.  The  words,  however,  may  be  explained  as  meant  to  apply 
to  the  intermediate  profits,  after  the  purchase,  and  before  the  ferry 
which  the  Company  were  to  set  up  was  completed,  until  which 
time  the  old  ferry  would  not  cease.  At  any  rate,  this  expression 
does  not  appear  to  us  to  avail  against  the  very  strong  inference  to 
be  derived  from  the  other  clauses  of  the  Act,  and  its  general  scope, 
that  only  one  ferry  was  to  belong  to  the  plaintiffs  at  one  time.    We 
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denyiDg  the  plaintiffs'  possession  of  the  ancient  ferry,  must  be 
found  for  the  defendants. 


Barksb. 
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NoBTHAND    therefore  think,  that  the  issue  on  the  last  count,  on  the  plea 
South  *^ 
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t. 

The  question  of  variance  on  this  plea  it  is  therefore  ^onneces* 
sary  to  consider ;  on  the  authority  of  the  case  of  The  BaUiff$  of 
Tewkesbury  v.  BicknelHi),  we  should  probably  hold  the  coont  to 
be  proved. 

The  rule  must  therefore  be  discharged  as  to  the  first  count,  and 
absolute  to  enter  a  verdict  for  the  defendants  on  the  issue  on  "not 
to  the  second  count. 

Rule  accordingly. 


1848. 
Jan.  27. 
I'tb.  9. 
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BATES  V.   TOWNLEY  and  Another  (e). 

(2  Ex.  152—166 ;  S.  C.  12  Jur.  606.) 

An  award  is  not  eyidenoe  of  an  account  stated  between  the  parties  to  the 
submission. 

By  articles  of  agreement  between  the  plaintiff  of  the  one  part,  and  the 
defendants  of  the  other  part,  certain  differences  between  them  were  referred 
to  arbitration,  the  costs  of  the  reference  and  award  to  be  in  the  diBcretion 
of  the  arbitrators.  The  arbitrators,  after  finding  a  sum  due  from  the 
defendants  to  the  plaintiff,  awarded  that  the  costs  of  the  referenoe  and 
award,  including  compensation  to  the  arbitrators,  should  be  borne  hs 
follows ;  that  is  to  say,  one  moiety  thereof  by  the  plaintiff,  and  the  other 
moiety  by  the  defendants.  The  plaintiff  took  up  the  award,  and  paid  the 
whole  costs  of  it :  Held,  that  he  could  not  recover  a  moiety  of  the  costs  u 
money  paid  for  the  use  of  the  defendants. 

Assumpsit  for  money  paid  by  the  plaintiff  for  the  use  of  the 
defendants,  and  for  money  due  on  an  account  stated  between  them. 
Plea,  Non  assumpsiU 

At  the  trial,  before  Goltman,  J.,  at  the  Chester  Spring  Assizes, 
1847,  it  appeared  that  the  plaintiff  and  defendants  were  stock- 
brokers, the  former  residing  at  Leeds,  the  latter  at  Liverpool ;  and 
that  the  plaintiff  having  claims  against  the  defendants  for  money 
due  in  respect  of  dealings  in  railway  shares,  it  was  agreed  that  the 
matter  should  be  referred  to  arbitration.  Accordingly,  on  the  5th 
February,  1847,  articles  of  agreement  were  entered  into  between 
the  plaintiff  of  the  one  part,  and  the  defendants  of  the  other  part, 
whereby,  after  reciting  that ''  differences  and  disputes  had  arisen 
and  were  pending  between  the  parties  thereto,  touching,  or  con- 
cerning, or  arising  out  of  certain  dealings  or  transactions  in  railway 
shares,"  &c.,  it  was  witnessed  *that  the  parties  thereto  respectively 


(1)  11  R.  R.  537  (2  Taunt.  120). 

(2)  See     CrampUm    and     Holt 


V. 


Ridley  &  Co.  (1887)  2  a  B.  D.  4S,  19 
L.  J.  Ex.  399. 
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agreed  to  refer  the  same  to,  and  "  abide  by,  the  award,  arbitrament,       Batsb 
finftl  end  and  determination  of  J.  Head,  of  &c.,  a  person  chosen  by     towhlst. 
or  on  behalf  of  the  plaintiff,  and  J.  Mills,  of  Sec.,  a  person  chosen 
by  or  on  behalf  of  defendants,  and  of  such  third  person  as  should, 
before  they  should  proceed  on  the  said  reference,  be  chosen  by 
them,  and  appointed  by  writing  under  their  hands,  to  be  indorsed 
CD  those  presents,"  &c.     And  it  was  further  agreed,  "that  the 
costs  of  the  reference  and  of  the  award  to  be  made  in  pursuance 
thereof,  including  a  reasonable  compensation  to  the  said  arbitrators 
for  their  trouble,  should  be  in  the  discretion  of  the  said  arbitrators, 
or  any  two  of  them,  who  should  by  their  said  award  order  and 
direct  by  whom,  and   to  whom,  and   in   what   proportions    and 
manner,  the  same  should  be  paid;  and,  for  the  better  enforcing 
performance  of  the  award,  either  party  should  be  at  liberty  to  make 
the  submission  a  rule  of  the  Court  of  Common  Pleas."    The  two 
arbitrators  proceeded  with  the  reference,  and  appointed  a  third,  but 
his  appointment  was  not  indorsed  on  the  submission,  as  required 
by  it.    On  the  18th  February,  1847,  the  three  arbitrators  made 
their  award,  whereby  they  "  did  award,  find,  and  determine,  that 
there  was  due  from  the  defendants  to  the  plaintiff  in  respect  of  the 
matters  of  difference  referred  to  them  the  said  arbitrators  as  afore- 
said, the  sum  of  2,089Z.  10«.  3d.,  which  sum  they  did  thereby 
award  and  direct  that  the  defendants  should  pay  to  the  plaintiff  at 
the  oflSce  of  Mr.  R.  Norris,  solicitor,  North  John  Street,  Liverpool, 
on  Monday,  the  1st  day  of  March  then  next,  at  twelve  o'clock  at 
no'^n,  in  full  satisfaction  of  the  matters  in  difference.'*    And  they 
"  did  further  award,  that  the  costs  of  the  said  reference,  and  of  that 
their  award,  including  the  compensation  to  them  the  said  arbi- 
trators for  their  trouble,  should  be  paid  and  borne  as  follows ;  that  is 
to  say,  one  moiety  thereof  should  be  paid  and  borne  by  the  plaintiff, 
and  the  other  moiety  thereof  by  the  defendants."    On  the  22nd 
February  the  plaintiff  took  *up  the  award,  and  paid  the  whole  costs       [  *ioi  ] 
of  it,  amounting  to  252.  8«.  9^.,  and  on  the  following  day  served  the 
defendants  with  notice  thereof,  but  there  was  no  express  request  to 
pay.     The  plaintiff  now  sought  to  recover  12Z.  14«.  9d.,  the  moiety 
f)f  those  costs,  as  money  paid  for  the  defendants'  use.    The  declara- 
lioii  contained  a  count  on  the  award,  which  had  been  demurred  to, 
and  judgment  given  for  the  defendants  (i) ;  so  the  plaintiff  now 
relied  upon  the  award  itself  as  evidence  of  an  account  stated.    On 
the  part  of  the  defendants,  it  was  objected  that  the  plaintiff  was  not 
(1)  74  R.  E.  772  (1  Ex.  672). 
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BATB8  entitled  to  recover  the  moiety  of  the  costs  as  money  paid  for  the 
TowNLBY.  defendants'  use,  on  the  ground,  first,  that  the  award  was  not 
binding,  the  appointment  of  the  third  arbitrator  not  having  been 
indorsed  on  the  submission ;  secondly,  that  the  costs  of  the  refer- 
ence was  not  ascertained,  either  by  the  award  or  by  the  taxation  of 
the  Court.  In  answer  to  the  first  objection,  evidence  was  given  of 
a  waiver  of  the  condition.  It  was  also  objected,  that  the  award  was 
not  evidence  of  an  account  stated.  The  learned  Judge  directed  a 
verdict  for  the  defendants  on  the  count  for  money  paid,  and  for  the 
plaintiff  on  the  account  stated,  reserving  leave  for  each  party  to 
move  to  enter  a  verdict. 

Gross  rules  having  been  obtained  accordingly. 

Cowling,  Towmend,  Egerton^  and  Bumie,  in  Hilary  Term, 
(January  27),  showed  cause  against  the  defendants*  role  to 
enter  a  verdict  for  them  on  the  account  stated : 

It  is  conceded,  that  an  award  is  not  in  every  case  evidence  of  an 
account  stated  ;  if,  for  instance,  it  directs  a  mere  collateral  matter, 
such  as  the  building  of  a  house,  or  if  it  be  made  respecting  a  claim 
for  unliquidated  damage,  as  in  trespass  for  assault  and  batterj. 
But  where  the  submission  is  in  respect  of  a  debt,  or  a  claim  in  the 
[  *165  ]  nature  of  a  debt,  the  ^parties  must  be  taken  to  have  appointed  the 
arbitrator  as  their  agent  to  settle  the  account. 

(Parke,  B.  :  If  the  arbitrator  is  an  agent,  the  principal  might 
maintain  an  action  against  him,  should  he,  through  neglect,  find  a 
sum  to  be  due  which  was  not  due.  Is  it  not  an  abuse  of  the  term, 
to  say  that  an  arbitrator  who  is  to  exercise  his  own  judgment,  is  an 
agent  ?) 

An  arbitrator  has  no  discretionary  power  to  award  any  sum  he  maj 
think  fit,  but  only  to  find  what  is  in  point  of  fact  due. 

(Pollock,  C  B.  :  An  arbitrator  is  not  an  agent;  his  award  is  a 
judicial  act.) 

In  Keen  v.  BaUhore  (i),  where  matters  of  account  in  dispute  were 
submitted  to  arbitration,  but  not  by  bond,  and  the  arbitrator 
awarded  a  certain  sum  to  be  due  to  the  plaintiff,  Etrb,  Ch.  J., 
ruled  that  the  sum  awarded  might  be  given  in  evidence  under 

(1)  1  Eap.  195. 
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the  common  counts  in  assumpsit,  and  particularly  as  an  account       batks 


V. 
TOWNLBT. 


stated. 

(PiRKE,  B. :  That  case  proceeded  on  the  ground  that  there  were 
DO  arbitration  bonds,  and  therefore  it  could  not  be  treated  as  a 
reference.) 

The  doctrine  does  not  seem  intended  to  be  confined  to  such  a  case ; 
indeed,  if  it  be  correct  with  respect  to  a  verbal  submission,  it  is 
equally  so  where  the  submission  is  in  writing.     *     *     * 

(Platt,  B.  :  How  can  a  party  be  charged  with  an  account  stated, 
unless  he  agrees  to  the  su^count  ?) 

*    *    But  if  an  award  is  not  of  itself  an  account  stated,  it  may       [  is^  ] 
at  all  events  be  used  as  proving  a  prior  account  stated ;  for  an 
admission  by  a  party,  of  anything  due,  is  an  admission  of   an 
aecoont  stated. 

(Parke,  B.  :  It  is  settled,  that  there  cannot  be  an  account  stated 
by  a  defendant,  except  with  the  plaintiff  or  his  agent.  It  would  not 
do  to  say,  that  defendant  was  heard  to  tell  a  stranger  that  he 
owed  the  plaintiff  a  certain  sum  of  money.) 

The  object  of  stating  an  account  is,  to  enable  the  creditor  to  recover 
the  debt,  without  proof  of  the  consideration. 

(Pollock,  C.  B.  :  The  count  is  on  an  account  stated  between 
the  parlies ;  then  how  can  you  infer  privity  from  a  statement  to  a 
third  person?) 

In  the  ordinary  case  of  an  account  stated,  the  plaintiff  does  not 
prove  a  prior  debt,  but  only  an  admission  of  a  debt  due. 

(Pabke,  B.  :  It  is  distinctly  laid  down  in  Brekon  v.  Sinith  (i),  that 
the  admission  must  be  made  to  the  opposite  party  or  his  agent. 
Some  five-and-twenty  or  thirty  years  ago,  very  loose  expressions 
might  have  done,  but  in  more  recent  decisions  the  good  sense  of 
the  matter  prevails.  The  difficulty  here  is,  to  see  how  the  inde- 
pendent act  of  a  Judge,  ^generally  given  against  the  consent  of  the  [  *167  ] 
party  who  is  to  pay,  can  be  used  as  an  account  stated  between  the 
parties.) 

(1)  1  Ad.  &  El.  488. 
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Bates       An  award,  by  which  parties  agree  to  abide,  cannot  be  considered  as 
TowNLEY.     A  decision  in  hivitum.     This  case  comes  within  the  principle  of 
Freeman  v.  Bernard  (i). 

(Parke,  B.  :  The  distinction  there  pointed  out  by  Lord  Holt 
makes  the  matter  clear ;  he  says,  *'  Where  an  award  creates  a  new 
duty,  instead  of  that  which  was  in  controversy,  the  party  has 
remedy  for  it  upon  the  award  ;  and,  therefore,  if  the  party  resorts 
to  demand  that  which  was  referred  and  submitted,  the  arbitrament 
is  a  good  bar  against  such  action.  Contra^  where  the  award  does 
not  create  a  new  duty,  but  the  old  duty,  by  a  release  of  the  action/') 

In  Porter  v.  Cooper  (2),  Parke,  B.,  says :  "  I  take  the  rule  to  be 
this,  that  if  there  is  an  admission  of  a  sum  of  money  being  due,  for 
which  an  action  would  lie,  that  will  be  evidence  to  go  to  the  jury  on 
the  count  for  an  account  stated." 

(Alderson,  B.  :  That  must  mean  an  admission  to  the  creditor 
himself.) 

In  Slack  v.  Buchannan  (s),  Lord  Ebnyon  ruled,  that  admissions 
made  by  a  party  at  a  reference,  which  proved  abortive,  were 
receivable  in  evidence,  provided  they  were  such  as  the  defendant 
would  be  obliged  to  make  in  his  answer  to  a  bill  of  equity. 

(Alderson,  B.  :  Those  are  clearly  admissions  to  the  party:  an 
answer  in  equity,  is  an  answer  to  the  plaintiff.) 

They  also  cited  Kingston  v.  Phelps  (4,),  Whitehead  v.  TattenaUih), 
[Sabuon  v.  Watson  («),  and  Allen  v.  Milner  (7).] 

Welsby  and  Davison  appeared  to  support  this  rule,  but  were  not 
called  upon.  * 

Pollock,  C.  B.  : 

The  rule  must  be  absolute.     The  point  is  shortly  this — ^whether 

an  arbitrator  is  an  agent  for  the  parties  to  the  submission  so  as  to 

[  *158  ]      bind  them  by  his  award,  *as  on  account  stated  between  them  ?    I 

am  clearly  of  opinion  that  he  is  not.     Suppose  a  reference  to  two 

persons,  or  an  umpire  chosen  by  them,  how  could  the  umpire  be 

(1)  1  Ld.  Eay.  247.  (d)  40  R.  B.  342  (1  Ad.  &  EL  491). 

(2)  1  Cr.  M.  &  B.  387.  (6)  4  Moore,  73. 

(3)  1  Peake,  N.  P.  6.  (7)  2  Cr.  &  J.  47. 

(4)  1  Peake,  N.  P.  299. 
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eonsidered  as  the  agent  of  the  parties  ?  Or,  suppose  a  reference  to  batbs 
one  person,  could  he  be  deemed  the  agent  of  the  parties,  so  that  a  townlet. 
decision  in  his  own  mind  is  to  be  considered  as  a  settlement  of 
aecoonts  between  them.  The  cases  cited  are  essentially  different. 
In  Keen  v.  Batshore  (i),  the  reference  went  on  without  bonds,  and 
Eire,  Ch.  J.,  thought  it  reasonable  that  the  parties  should  have 
intended  to  do  something  by  the  reference ;  and,  as  bonds  were  not 
executed  so  as  to  make  the  person  who  acted  an  arbitrator,  he  told 
the  jury  that  he  was  the  agent  of  the  parties,  and  therefore  the 
consent  to  the  reference  bound  them  in  the  same  way  as  if  an 
account  had  been  stated  between  their  agents.  That  does  not  go 
the  length  of  the  present  case,  nor  can  I  find  in  the  text-books  any 
authority  which  does.  On  the  contrary,  Mr.  Watson,  in  his  book 
on  Awards,  cautiously  puts  the  decision  exactly  as  it  was,  namely, 
that  an  award,  under  the  circumstances  of  that  case,  was  allowed  to 
be  given  in  evidence  as  an  account  stated.  The  other  cases  cited 
do  not  in  any  degree  show  that  an  arbitrator  has  authority  as  agent 
of  the  parties.  It  would  be  confounding  matters  essentially  different, 
if  we  were  to  hold  that  an  arbitrator,  who  is  a  Judge  to  decide 
between  two  parties,  is  an  agent  so  as  to  make  his  award  evidence 
of  an  account  stated. 

Paub,  B.  : 

I  concur  in  thinking,  that  there  is  no  room  for  any  doubt.  The 
counsel  for  the  plaintiff  began  their  argument  by  assuming  that 
this  is  a  submission  to  settle  items  of  a  pecuniary  demand.  They 
acknowledge  that,  if  the  claim  were  for  unliquidated  damages,  the 
position  contended  for  could  not  be  supported.  Their  argument 
then  *failB  in  UnUne,  because  it  is  a  submission  in  respect  of  [  *159  ] 
onliquidated  damages,  namely,  a  claim  arising  from  the  non- 
delivery of  railway  shares.  Even  if  the  submission  were  in  respect 
of  pecuniary  matters  only,  the  award  could  not  be  given  in  evidence 
ander  an  account  stated,  because  an  arbitrator  is  not  the  agent  of 
the  parties  to  settle  their  accounts,  in  which  case  the  act  of  the 
agent  would  be  the  act  of  the  principal,  and  the  principal  would 
have  his  remedy  over  against  the  agent,  if  he  settled  them  impro- 
perly ;  but  an  arbitrator  is  a  Judge  constituted  by  the  parties,  and 
who  is  to  form  his  own  judgment  on  the  facts,  and  make  an  award 
binding  on  each  party.  In  the  absence  of  all  authority,  it  seems  to 
me  that  this  award  is  not  evidence  of  an  account  stated.    It  is  not 

(1)  1  Esp.  195. 
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batbs  at  all  like  the  case  where  two  persons  meet  together  and  agree  upon 
TowMLST.  ^^6  ^^^  due  from  the  one  to  the  other,  which  is  a  statement  of 
account.  If  there  were  any  authorities  in  point,  we  should  be 
bomid  by  them,  however  much  we  might  regret  that  the  canses  and 
forms  of  action  should  be  so  confounded.  But  the  only  case  bear- 
ing on  the  subject  is  that  of  Keen  v.  Batshore  (i),  which  is  a  short 
iiote  of  a  Nisi  Prius  decision ;  from  which,  however,  it  is  perfectly 
clear  that  Chief  Justice  Eyre,  a  very  eminent  Judge,  thought  that, 
as  there  was  no  regular  agreement  to  refer,  constituting  the  arbi- 
trator a  Judge,  he  must  be  considered  as  a  delegate  or  agent  for  the 
parties ;  and  his  decision  proceeds  solely  on  the  ground  that  the 
award  in  that  particular  case  must  be  considered  as  a  settlement  of 
account  by  an  agent  appointed  by  each  party ;  and  it  is  clear  that, 
if  regular  bonds  of  submission,  or  a  regular  submission  to  arbitra- 
tion, had  been  entered  into,  he  would  not  have  admitted  the  award 
as  evidence  of  an  account  stated.  It  therefore  appears  to  me  that 
there  is  no  foundation  for  saying  that  this  award,  which  must  be 
taken  as  regularly  drawn  up,  and  which  is  a  settlement  of  all 
[  *160  J  demands,  both  "^liquidated  and  unliquidated,  can  possibly  be  said  to 
be  an  account  stated.  The  authorities  cited  are  not  sufficient  to 
support  such  a  proposition.  The  one  mainly  relied  on,  that  of 
Keen  v.  Batshore,  is  (as  already  stated  by  the  Lord  Chibf  Babok)  a 
case  to  which  Mr.  Watson  does  not  appear  to  have  attached  much 
weight,  as  he  merely  states  that  it  was  so  laid  down. 

Alderson,  B.  : 

I  am  of  the  same  opinion. 

Platt,  B.  : 

An  account  stated  is  a  settlement  of  account,  in  which  both 

parties,  or  their  agents,  agree  upon  the  amount  due  from  the  one 

to  the  other.    Is,  then,  an  arbitrator  the  agent  of  the  parties  for 

the  purpose  of  stating  an  account  ?    It  seems  to  me  that  he  acts 

not  as  agent,  but  as  a  Judge ;  for,  in  many  points,  his  decision 

would  be  adverse  to  the  consent  of  either  party. 

Rule  absoluU. 

Welshy  and  Davison  then  showed  cause  against  the  plaintif  s 
rule  to  enter  a  verdict  on  the  count  for  money  paid : 
The  law  will  not  imply  a  promise  to  repay  the  plaintiff  the  moiety 
of  fees  paid  by  him  on  taking  up  the  award.    Before  the  case  of 

(1)  1  Esp.  195. 
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Brittain  v.  Lloyd  (i),  a  notion  prevailed,  that,  in  order  to  support  a       Bates 
count  for  money  paid,  the  effect  of  the  payment  must  have  been     towvlet. 
to  relieve  the  defendant  from  some  liability.    It  is  now,  however, 
settled  that  the  action  is  maintainable  in  every  case  in  which  the 
plaintiff  has  paid  money  to  a  third  party,  at  the  request,  either 
express  or  implied,  of  the  defendant,  with  an  understanding,  either 
express  or  implied,  to  repay  it.     The  request  to  pay  and  the  pay- 
ment constitute  the  debt.    But  in   this  case  there  has  been  no 
request  either  express  or  implied,  nor  has  the  payment  been  made 
in  consequence  of  any  liability  *which  the  defendant  was  under.       [  «i6i  ] 
The  money  is  ordered  to  be  paid  by  each  of  the  litigant  parties  in 
moieties,  and  there  was  no  duty  on  either  to  pay  more  than  his 
proportion.     And  as  the  misconduct  of  the  arbitrators  disentitles 
them  to  sue  for  their  fees,  in  point  of  law  it  is  not  money  payable 
stall. 

(Pa&ke,  B.  :  The  plaintiff  might  not  have  been  able  to  get  the 
award  without  paying  the  whole  of  the  fees.) 

The  Court  will  not  assume  that  each  party,  upon  notice,  would  not 
perform  his  duty  and  pay  a  moiety  of  the  fees.  *  *  No  implied 
request  could  arise  before  payment,  and  that  is  made  under  an 
award  which  is  void.  *  *  Either  the  award  is  void  as  leaving 
undecided  a  matter  submitted  to  the  arbitrators,  namely,  the 
amount  of  their  compensation  ;  *or  if  the  award  be  good,  it  must  [  *162  ] 
be  so  on  one  of  these  two  grounds,  viz.  that  the  arbitrators  must  be 
considered  to  have  waived  their  fees,  or  that  the  amount  is  ascer- 
tainable by  the  Master  on  taxation  of  costs.  If  the  fees  are  waived, 
the  plaintiff  has  clearly  made  a  voluntary  payment  in  his  own 
wrong ;  if  the  fees  are  not  waived,  they  cannot  be  ascertained  by 
reference  to  the  Master.  [They  cited  Dosaett  v.  QingeU  (2),  Swinfm-d 
V.  Bunt  (3),  Hicks  v.  Richardson  (4),  and  Stokes  v.  Lewis  {&).'] 

Cowling,  Townsend,  Egerton,  and  Bumie,  contra  :  [  1*8  j 

By  the  terms  of  the  submission  the  parties  agree  to  be  bound  by 
the  award,  and  no  notice  was  given  that  the  defendant  intended  to 
object  to  it  until  two  days  after  the  plaintiff  had  taken  it  up.  The 
arbitrators  direct,  that,  as  between  the  parties,  the  amount  of  costs 
shall  be  paid  in  moieties — not  that  each  party  shall  pay  to  the 

(1)  09  B.  B.  816  (14  M.  ft  W.  762).  (4)  4  B.  E.  768  (1  Boa.  &  P.  93). 

(2)  68  B.  B.  593  (2  Man.  &  Q.  870).  (5)  1  T.  B.  20. 

(3)  Qow,  N.  P.  7. 
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Batrb       arbitrators  a  moiety ;  that  they  leave  to  be  understood  according  to 
TowNLET.     the  usual  practice,  which  is  for  the  one  party  to  pay  the  whole  and 
recover  from  the  other  his  moiety.     The  language  used  is  with 
reference  to  the  ordinary  mode  of  proceeding. 

(Pabke,  B.  :  The  question  is,  whether  the  plaintiff,  by  taking  up 
the  award,  does  not  stand  in  the  same  situation  as  the  arbitrators, 
and  acquire  all  the  rights  which  they  possessed  of  enforcing  pay- 
ment of  their  fees.  In  the  case  of  Hicks  v.  Richardson  (i),  it  was 
considered  by  Etbe,  Gh.  J.,  that  an  arbitrator  might  recover  his 
fees  by  attachment ;  and  that  case  seems  to  explain  how  the  party 
taking  up  the  award  can  be  reimbursed,  namely,  by  getting  an 
attachment  and  standing  in  the  place  of  the  arbitrator.  There  is 
no  difficulty  in  saying  that  these  arbitrators  are  entitled  to  com- 
pensation, because  there  is  an  agreement  that  they  shall  have  it; 
the  only  question  is,  how  that  is  to  be  enforced.  Can  an  action  be 
maintained  the  moment  the  money  is  paid  ?  if  so,  it  would  be  a 
great  hardship  on  the  other  side). 

The  case  of  Hicks  v.  Richardson  was  approved  of  by  Lord 
Ellenborough  in  Stokes  v.  Leivis  (2).  Swinford  v.  Bum  (3) 
shows  that  Dallas,  Gh.  J.,  thought  the  action  woald  lie. 
[  *164  J  The  present  case  is  not  unlike  that  of  a  bill  of  'exchange 
upon  which  two  persons  are  jointly  liable,  and  where,  if  one  has 
paid  the  whole  amount,  he  may  recover  a  moiety  from  the  other. 
Assuming,  then,  that  the  plaintiff  might  have  recovered  if  the 
award  had  been  valid  and  had  mentioned  the  amount  of  com- 
pensation, the  non-existence  of  those  circumstances  makes  no 
difference.  Until  the  plaintiff  took  up  the  award,  he  had  no  means 
of  knowing  in  what  proportions  the  costs  were  to  be  paid.  Imme- 
diately the  money  is  paid  he  is  entitled  to  contribution,  and  the 
common  count  is  applicable.  (They  also  cited  Kemp  v.  Findcn  (4), 
Otvynne  v.  Burncll  (6),  Pitt  v.  Purssord  (6),  Davies  v.  Humphreys  (7), 

Hoggins  v.  Gordon  (8),  Pi^ior  v.  Hembrow  (9).) 

Cur.  adv.  rulL 

The  judgment  of  the  Gourt  was  now  delivered  by 

Pabee,  £. : 

The  only  question  remaining  for  consideration  in  this  case  was, 

(1)  4  R.  R.  768  (1  Bos.  &  P.  93).  (6)  8  M.  &  W.  o'SH. 

(*2)  2  Smith,  12.  (7)  55  R.  R.  547  (6  M.  A  W.  153). 

(3)  Gow,  N.  P.  7.  (8)  61  R.  R.  257  (3  a  B.  466). 

(4)  67  R.  R.  384  (12  M.  &  W.  421).  (9)  58  R.  R.  891  (8  M.  &  W.  878). 

(5)  6  Ring.  N.  C.  453. 
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whether  the  plaintiff  was  entitled  to  recover  122.  14«.  9i.,  a  moiety  batbs 
of  the  Bmn  paid  by  him  in  taking  up  the  award,  as  money  paid,  townlet. 
There  waa  no  pretence  to  say  that  the  defendant  requested  the 
plaintiff  to  pay  for  him,  so  as  to  render  himself  liable  on  that 
account.  The  ground  on  which  the  plaintiff  must  recover,  if  at  all, 
is  that  the  defendant  had  consented  that  he  should  be  in  a  situation 
in  which  he  might  be  compelled  to  pay  the  money  on  the  defen- 
dant's account ;  that  he  was  compelled,  and  so  made  the  payment 
bj  the  implied  request  of  the  defendant.  In  order  to  prove  this 
case,  the  plaintiff  must  show,  that  both  the  parties  became  jointly 
liable  to  the  arbitrators  for  the  sum  that  was  paid  to  them,,  that  it 
was  due  at  the  time  it  was  paid,  and  that  the  defendant  is  bound, 
as  between  'themselves,  to  pay  a  part.  Whether  the  liability  was  [  *165  ] 
to  both  the  arbitrators  jointly,  or  to  each  for  his  portion,  (which 
would  have  been  very  material  if  they  brought  an  action),  is  now 
immaterial,  as  the  payment  has  been  made  to  both. 

The  first  point  to  be  considered  is,  whether  both  the  parties  were 
jointly  liable  to  the  arbitrators  to  pay  them  for  their  trouble.  This 
depends  upon  the  question,  whether  the  arbitrators  were  parties  to 
the  submission,  and  agreed  to  be  paid  on  the  terms  contained  in  it 
only.  If  they  were,  then  they  had  a  remedy  only  against  each  for 
the  part  which  they  by  their  award  should  direct  each  to  pay,  and 
so  this  action  could  not  be  maintained.  It  seems  to  us,  however, 
that  the  arbitrators  were  not  employed  on  those  terms,  though  my 
Lord  Chief  Babon  has  a  doubt  on  this  point.  We  think,  the  sub- 
mission being  expressly  by  agreement  between  the  plaintiff  and 
defendant,  they  only  are  parties  to  the  instrument,  and  there  is  no 
contract  by  it  with  the  arbitrators ;  and  the  effect  of  the  agreement 
is  to  give  power  to  the  arbitrators  to  decide,  inter  ae,  in  what  pro- 
portions each  party  is  to  be  liable  to  pay  the  expenses  of  the 
reference,  including,  inter  alia,  the  recompense  to  the  arbitrators. 
This  contract  of  the  two  parties  is  evidence  by  their  own  admission 
that  the  arbitrators  were  to  be  paid  for  their  trouble,  and  might  be 
used  for  that  purpose,  if  the  arbitrators  had  to  sue  the  parties  for 
their  services ;  but  it  is  no  agreement  between  the  employers  and 
the  employed,  binding  the  latter  to  this  mode  of  payment. 

This  being  so,  both  the  parties,  having  jointly  employed  the 
arbitrators,  would,  as  between  them  and  the  arbitrators,  be  jointly 
liable  to  pay  a  reasonable  compensation,  and  when  it  should  become 
doe  :  but  neither  of  them  would  be  bound  to  pay,  unless  both  these 
dreaznstances  should  concur ;  and,  in  order  to  recover  contribution. 
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Bates       the  plaintiff  must  show,  that  by  the  award  a  definite  portion  of  this 
TowMLBT.     sum  was  to  be  paid  by  the  defendant,  for  the  award  regulates  the 
proportion  ititer  se. 

[  166  ]  Now,  on  referring  to  my  brother  Coltman's  notes,  we  find  that 

Mr.    Welshy  objected  thfit  some  of  these    conditions   were  not 
complied  with. 

First,  that  the  award  was  not  binding,  as  the  condition  of  the 
submission  was  not  performed ;  and  if  so,  the  arbitrators  would  not 
be  entitled  to  recover,  and  the  plaintiff  not  bound  to  pay,  for  they 
could  be  entitled  only  if  they  made  a  valid  award.  This  objection 
appears,  to  have  been  answered  by  evidence  of  the  waiver  of  that 
condition;  and  unless  the  jury  had  been  satisfied  of  that,  the 
verdict  would  not  have  been  found  on  the  account  stated.  He 
objected,  in  the  next  place,  that  the  costs  of  the  reference  were  not 
ascertained  by  the  award,  or  by  the  taxation  of  the  Court,  the 
reference  being  capable  of  being  made  a  rule  of  Court.  Now  this 
we  think  a  fatal  objection. 

Without  saying  whether  the  remuneration  to  the  arbitrators  lor 
their  trouble  ought  to  have  been  ascertained,  either  by  the  award 
or  by  taxation,  the  residue  of  the  costs  of  the  reference  ought  to 
have  been  ascertained  in  one  of  these  ways,  before  the  amount 
payable  by  the  defendant  could  be  ascertained.  All  the  costs  of 
both  sides,  as  well  as  the  costs  of  and  recompense  to  the  arbitrators, 
are  to  be  divided  by  the  terms  of  this  award  ;  for  the  award  is  not 
that  each  party  is  to  pay  his  own  costs  of  the  reference,  and  one 
moiety  of  those  of  the  arbitrators,  but  one  moiety  of  all  brought  into 
hotchpot ;  so  that  whether  the  defendant  would  have  anything  to  pay, 
or  how  much,  to  the  plaintiff,  could  not  be  ascertained  until  then. 

Rule  dischargtd, 

1848.  BURON  r.  DENMAN(l). 

-^'Vo*'*"'  (2  Ex.  167-190.) 

The  defendant,  a  naval  commander,  stationed  on  the  coast  of  AMca,  vith 

L  ^^^  -1  instruction B  to  supprees  the  slave  trade,  'was  requested  by  the  GoTemor  oi 

Sierra  Leone  to  obtain  the  liberation  of  two  British  subjects  detained  as 
slaves  at  the  Qallinas  by  the  son  of  the  £ing  of  that  country,  and  m 
effecting  that  object  to  use  force,  if  necessary.  He  accordingly  piuoeeded 
to  the  Gallinas  with  an  armed  force,  and,  having  landed  at  Dombooom>, 
took  military  possession  of  a  barracoon  belonging  to  the  plaintiff,  who  was 
a  Spaniard,  carrying  on  the  slave  trade  at  the  Gallinas.  He  thm  com- 
muuicated  with  the  King  of  the  country,  and  the  two  British  sabjects 

(1)  Cited  by  Malixs,  V.-C,  Dose  v.  Secretary  of  State /or  India  in  C^mndl 
(1875)  L.  H.  19  Eq.  609,  532. 
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liaying  been  released,  the  defendant  concluded  a  treaty  for  the  abolition  of        Boron 
the  dave  trade  in  that  country.    In  execution  of  this  treaty,  the  defendant  v. 

fired  the  barracoons  of  the  plaintiff,  and  carried  away  his  slaves  to  Sierra  Dbnman. 
Leone,  where  they  were  liberated.  Some  of  the  plaintiff's  goods,  used  in 
the  slave  traffic,  were  claimed  by  the  King  as  forfeited,  and  delivered  up  to 
him;  other  goods  were  destroyed.  These  proceedings  having  been  com- 
municated to  the  Lords  of  the  Admiralty,  and  the  Secretaries  of  State  for 
the  foreign  and  colonial  departments,  they  respectively,  by  letter,  adopted 
and  ratified  the  act  of  the  defendant :  Held,  first,  that  the  plaintiff  had  a 
property  in  his  slaves,  and  might  maintain  trespass  for  their  seizure,  the 
slave  trade  not  being  piratical  by  the  law  of  nations,  and  it  not  appearing 
that  Spain  had  passed  any  law  abolishing  the  slave  trade  pursuant  to  the 
treaty  embodied  in  the  6  A  7  Will.  IV.  c.  6. 

Secondly,  that  the  ratification  of  the  defendant's  act  by  the  ministers  of 
State  was  equivalent  to  a  prior  command,  and  rendered  it  an  act  of  State, 
for  which  the  Grown  was  alone  responsible,  (Parke,  B.,  dubitante) :  and 
that  such  defence  was  open  under  the  general  issue. 

Trespass.  The  first  count  of  the  declaration  stated,  that  the 
plaintiff,  during  all  or  any  of  the  time  in  that  count  mentioned,  was 
not  a  subject  of  the  Sovereign  of  these  realms,  and  so  not  being 
such  subject  as  aforesaid,  heretofore,  to  wit,  on  &c.,  was  lawfully 
possessed  of  certain  slaves,  goods,  chattels,  effects.  See.,  then  being 
without  the  dominions  of  the  Sovereign  of  these  realms,  (that  is  to 
say),  of  divers,  to  wit,  4,000  slaves,  of  great  value,  to  wit,  of  the 
value  of  100,0002.,  and  of  divers  goods,  chattels,  effects,  (that  is  to 
6a j),  &Cm  and  continued  so  possessed  until  the  defendant  after- 
wards, and  whilst  the  said  slaves,  goods,  chattels,  effects,  &c.  were 
so  respectively  without  the  dominions  aforesaid,  and  whilst  the 
plaintiff  was  so  possessed  and  was  not  subject  as  aforesaid,  to  wit, 
on  Scc^  with  force  and  arms,  seized,  took,  and  carried  away  the  said 
slaves,  goods,  chattels,  effects,  &c.,  whereby  the  same  became  and 
were  wholly  lost  to  the  plaintiff.  The  second  ^count  stated,  that  [  *168  ] 
the  defendant,  on  &c.,  with  force  and  arms,  and  against  the  peace 
of  oar  lady  the  Queen,  burnt,  damaged,  and  destroyed  divers  other 
goods,  chattels,  and  effects  of  the  plaintiff,  &c. 

The  defendant  pleaded  numerous  pleas,  of  which  the  following 
only  are  material  for  the  present  questions  : 

Firstt  Not  guilty. 

Second,  to  the  first  count,  that  the  plaintiff  was  not  lawfully 
possessed  of  the  said  slaves,  goods,  chattels,  effects,  &c.,  or  of  any 
or  either  of  them,  modo  etfoi-vid. 

Fourth,  to  so  much  of  the  first  count  as  relates  to  the  seizing, 
taking,  and  carrying  away  the  slaves  therein  mentioned,  that, 
before  the  time  of  the  committing  of  the  supposed  trespasses,  to 
wit,  on  &c.,  a  treaty  was  entered  into  and  concluded  between  our 
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BtJBON  late  lord  the  King,  William  the  Fourth,  and  the  Queen  Regent  of 
DBMif  AN.  Spain,  during  the  minority  of  her  daughter,  Donna  Isabella  the 
Second,  Queen  of  Spain,  the  said  parties  then  having  full  power  to 
enter  into  and  conclude  the  said  treaty  on  the  part  of  this  kingdom 
and  the  kingdom  of  Spain  respectively ;  and  that  the  said  treaty 
was  and  is  the  treaty  mentioned  and  set  forth  in  an  Act  of  Parlia- 
ment passed  in  the  Session  of  Parliament  holden  in  the  sixth  and 
seventh  years  of  the  reign  of  his  said  late  Majesty  King  William 
the  Fourth,  intituled  '*  An  Act  for  carrying  into  effect  a  treaty  made 
between  his  Majesty  and  the  Queen  Regent  of  Spain,  for  the 
abolition  of  the  slave  trade,"  and  was  of  the  tenor  and  effect  in  the 
recital  of  the  said  Act  set  forth  ;  and  that  afterwards,  to  wit,  on  &c.. 
the  said  treaty  was  duly  ratified,  and  the  ratification  thereof 
exchanged ;  and  that  the  said  treaty,  from  thence  until  and  at  the 
time  when  &c.,  continued,  and  was  and  still  is  in  full  force  and 
effect,  and  a-much  longer  time  than  two  months,  to  wit,  five  years, 
from  the  time  of  ratifying  and  exchanging  the  ratifications  of  the 
[  *169  ]  said  treaty,  had  elapsed,  and  the  said  Act  *of  Parliament  had  been 
passed  and  in  force,  before  the  said  time  when  &c.  And  the 
defendant  says,  that  the  plaintiff,  at  the  time  of  the  making  and 
ratifying  of  the  said  treaty,  and  from  thence  until  and  at  the  time 
when  &c.,  was  a  subject  of  and  owed  allegiance  to  the  kingdom  of 
Spain,  and  obedience  to  the  laws  of  that  kingdom,  and  that  the 
slaves  in  the  declaration  mentioned  were  natives  of  Africa,  bom 
free,  and  reduced  to  slavery  by  force  and  duress,  and  that  the 
plaintiff,  after  the  said  two  months  had  elapsed,  and  the  said  Act 
had  been  passed,  and  before  the  said  time  when  (be,  to  wit,  on  &c., 
and  on  divers  days  between  that  day  and  the  said  time  when  &c., 
though  well  knowing  the  premises,  had  procured,  and  at  the  said 
time  when  &c.  was  possessed  of  the  said  slaves,  against  their  wUl, 
on  the  coast  of  Africa  north  of  the  Equator,  for  the  purpose  of 
carrying  on  the  slave  trade  therewith,  by  transporting  them  from 
Africa,  where,  at  the  said  time  when  &c.,  they  were,  and  where 
the  supposed  trespasses  were  committed,  to  certain  other  places 
beyond  the  seas,  to  wit,  the  West  Indies,  to  be  there  sold  and  used 
as  slaves,  contrary  to  the  provisions  of  the  said  treaty  and  in 
violation  thereof ;  and  the  plaintiff,  at  the  said  time  when  &c.,  was 
about  to  and  would  have  caused  the  said  slaves  to  be  so  transported, 
sold,  and  used  as  slaves,  had  not  the  defendant  set  them  free,  hs 
hereinafter  mentioned :  whereupon  the  defendant,  being  a  subject 
of  this  kingdom,  and  holding  the  rank  of  commander  in  the  Royal 
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Navy  thereof,  and  being  a  commander  of  a  vessel  of  war,  to  wit,  the       Bubok 
WtuidereVy  in  the  naval  service  thereof,  and  duly  authorised  and      dbnman. 
instracted  to  carry  into  efifect  the  provisions  of  the  said  treaty,  in 
the  manner  therein  provided,  as  the  servant  of  her  Majesty  Queen 
Victoria,  then  and  still  being  the  Queen  of  this  kingdom,  and  by 
her  command,  did,  at  the  said  time  when  &c.,  seize,  take,  and  carry 
away  the  said  slaves,  for  the  purpose  of  setting  them  free,  and  pre- 
venting the  plaintiff  from  acting  as  aforesaid,  and  violating  the 
said  treaty,  and  did  then  set  them  free,  using  *no  unnecessary      [  •i^o  ] 
Tiolence,  and  doing  no  more  than  was  necessary  for  that  purpose  : 
qua  sunt  eadem,  &c.     Verification. 

Ninth,  to  the  first  count,  except  as  to  seizing  the  slaves,  (after 
stating  the  treaty,  and  that  the  plaintiff  was  a  subject  of  Spain,  in 
the  same  terms  as  in  the  above  plea),  that  the  plaintiff,  at  the  said 
time  when  &c.,  though  well  knowing  the  premises,  was  concerned 
and  employed  in  carrying  on,  and  did  during  and  at  that  time 
carry  on  the  said  trade  or  traffic,  contrary  to  the  provisions  of  the 
said  treaty  and  in  violation  thereof,  at  a  certain  place  on  the 
western  coast  of  Africa  north  of  the  Equator,  and  that  in  the  course 
of  his  carrying  on  the  said  trade  or  traffic,  and  for  the  purpose 
thereof,  the  plaintiff,  before  the  said  time  when  &c.,  to  wit,  on  &c., 
and  on  divers  days  and  times  between  that  day  and  the  said  time 
when  &€.,  had  caused  and  procured  the  said  goods,  chattels,  effects, 
kc.  in  the  first  count  to  be  imported  to  the  said  place  on  the  west 
coast  of  Africa,  for  the  purpose  and  with  the  intent  of  using  the 
same  in  carrying  on  the  said  trade  or  traffic,  contrary  to  the  pro- 
visions of  the  said  treaty  and  in  violation  thereof,  to  wit,  by  the 
exchanging  the  said  goods,  chattels,  effects,  &c.  respectively  for 
human  beings,  and  obtaining  such  human  beings  in  exchange  for 
the  same  respectively,  and  of  thereupon  transporting  them,  the 
said  human  beings  so  obtained,  to  certain  other  parts  beyond  the 
seas,  to  wit,  the  West  Indies,  to  be  there  sold  and  used  as  slaves, 
contrary  to  the  provisions  of  the  said  treaty  and  in  violation 
thereof ;  and  that  the  plaintiff,  at  the  said  time  when  &c.,  was 
possessed  of  the  said  goods,  chattels,  effects,  &c.  at  the  said  place, 
for  the  sole  purpose  of  being  so  used  in  carrying  on  the  same  trade 
or  traffic,  to  wit,  in  manner  aforesaid ;  and  that  the  plaintiff  was 
then  aboat  and  intended  to  use,  and  would  then  have  used,  the 
eaid  goods,  chattels,  effects,  &c.,  in  manner  and  for  the  purpose 
aforesaid,  in  carrying  on  the  said  trade  or  traffic,  *contrary  to  the  [  •iTl  ] 
provisions  of  the  said  treaty  and  in  violation  thereof,  had  not  the 
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BuBON  defendant  seized,  taken,  and  carried  away  the  same,  as  hereinafter 
Dbkuan.  mentioned :  whereupon  the  defendant,  then  being  a  subject  of  thi^ 
kingdom,  and  holding  the  rank  of  commander  in  the  Boyal  Navy 
thereof,  and  being  the  commander  of  a  vessel  of  war,  to  wit,  the 
Wanderer,  in  the  naval  service  thereof,  and  duly  authorised  and 
instructed  to  carry  into  effect  the  provisions  of  the  said  treaty  in  the 
manner  therein  provided,  in  order  to  prevent  the  plaintiff  from  so 
using  the  said  goods,  chattels,  effects,  &c.,  and  from  violating  the 
treaty  aforesaid,  and  as  servant  of  her  Majesty  Queen  Yietoria, 
then  and  still  being  the  Queen  of  this  kingdom,  and  by  her  com* 
mand,  did,  to  wit,  at  the  said  time  when  &c.,  seize,  take,  and  carry 
away  the  said  goods,  chattels,  effects,  &c.,  using  no  more  force  and 
doing  no  more  than  was  necessary  for  the  purpose  of  preventing 
the  plaintiff  from  so  using  the  said  goods,  chattels,  effects,  <&c., 
contrary  to  the  said  treaty,  and  in  violation  thereof:  qua  $unt 
eadem  &c.    Verification. 

Fourteenth,  to  the  second  count,  that  the  goods,  chattels,  effects, 
&c.  in  that  count  mentioned  were  not  the  goods,  chattels,  &c.  of  the 
plaintiff,  nwdo  et  forma. 

Sixteenth,  to  the  second  count,  a  similar  plea  to  the  ninth. 

The  plaintiff  joined  issue  on  the  first,  second,  and  fourteenth 

l[  *172  ]      pleas,  and  to  the  fourth  replied  (i),  that,  though  true  *it  is  that  the 

said  treaty  was  entered  into  and  concluded  as  in  that  plea  men- 

tioned,  and  that  the  said  treaty  was  so  ratified  and  the  ratifications 

(1)  The  replications  to  the  4tli,  9th,  any  voyage,  neither  had  any  ship  or 

and    16th    pleafl    were  originally   as  vessel  having  the  said  slaves,  or  any 

follows :  That,  at  the  said  time  when  or  either  of  them,  on  board  thereof,  or 

Ac,  the  said  slaves  were  on  land,  and  intended  to  receive  the  same,  or  any  or 

at  the  said  place  in   the  said  pleas  either  of  them,  on  board  thereof,  or 

mentioned,   being  a  certain  place  or  from  which  the  same,  or  any  or  either 

country  called  Gallinas,  and  not  parcel  of  them,  had  been  disembarked,  been 

or  within  the  dominions  of  the  Queen  met  with  or  found  by  the  defendant 

of  Oreat  Britain  or  of  the  Queen  of  or  by  the  said  ship  of  war  whereof  he 

Spain,  or  subject  to  the  laws,  treaties,  was  such  commander,  or  by  any  ship 

or  regulations  either  of  Great  Britain  of  war  or  cruiser  of  her  Majesty  the 

or  of  Spain,  to  wit,  on  the  continent  Queen  of  Great  Britain  or  of  the  Quef^n 

of  Africa,  and  were  not,  nor  were  nor  of  Spain,  upon  or  during  any  voya^, 

was  any  or  either  of  them,  on  board  nor   taken    or    detained,    viaited  or 

any  ships  or  vessels,  nor  had  the  same,  searched,  by  the  defendant  or  by  any 

or  any  or  either  of  them,  been  at  any  officer  commanding  any  ship  of  either 

time  met  with  or  found  by  the  defen-  of  their  said   MajestieB,    under  the 

[  *172,  n.  ]     dant,   or  by  *the  said  ship  of   war  provisions  of  the  said  treaty.    Veiifi- 

whereof  he  was  such  commander,  or  cation. 

by  any  ship  of  war  or  cruiser  of  her         To  these  replications  the  defendant 

Majesty  the  Queen  of  Great  Britain  demurred;  and  his  point  for  aigmnent 

or  tiie  Queen  of  Spain,  upon  or  during  was,  that  the  xeplioatioDB  admitted  an 
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thereof  so  exchanged  as  therein  mentioned,  and  that  the  said  Act  of       Buboit 
Parliament  was  so  passed  as  therein  mentioned,  and  that  the  defen-      dbnm an. 
dant  was  so  holding  such  rank  and  was  such  commander,  and  duly 
aathorised  and  instructed,  as  in  that  plea  mentioned,  to  carry  into 
effect  the  provisions  of  the  said  treaty  in  the  manner  in  the  said 
treaty  provided,  for  replication  nevertheless  the  plaintiff  saith,  that 
^he  defendant,  at  the  said  time  when  (fee,  seized,  took,  and  carried      [  *^^^  ] 
away  the  said  slaves  without  the  command  of  her  Majesty  Queen 
Victoria,  and  not  by  the  command  of  her  said  Majesty,  rnodo  et 
umnd^  conclnding  to  the  country. 
There  were  similar  replications  to  the  ninth  and  sixteenth  pleas. 

M.  Z>.  HiU  (1)  opened  the  case  on  behalf  of  the  plaintiff,  and, 
after  adverting  to  the  statutes  58  Geo.  III.  sess.  1,  c.  86,  and  6  &  7 
Will.  IV,  c.  6,  relied  upon  the  case  of  Madrazo  v.  Willes  (2)  as  an 
express  authority  to  show  that  a  foreigner,  who  is  not  prohibited 
from  carrying  on  the  slave  trade  by  the  laws  of  his  own  country, 
may,  in  a  British  court  of  justice,  recover  damages  sustained  by 
him  in  respect  of  the  wrongful  seizure,  by  a  British  subject,  of  a 
cargo  of  slaves  on  board  a  ship  then  employed  by  him  in  carrying 
on  the  African  slave  trade. 

The  following  facts  were  proved  in  evidence  :  The  plaintiff  was  a 
Spaniard,  who  carried  on  the  slave  trade  at  the  Gallinas,  on  the 
western  coast  of  Africa,  north  of  the  Equator.  He  possessed 
barraeoons  or  factories  at  Eamasura,  Ghicore,  Dombocorro,  Etaro, 
and  other  places  in  the  Gallinas.  The  defendant  held  the  rank  of 
commander  in  the  Boyal  Navy,  and  in  March,  1840,  had  been 
placed,  as  senior  o£Scer,  in  charge  of  a  part  of  the  coast  of  Africa 
lying  between  Capes  Verde  and  Palmas,  with  instructions  to  sup- 
press the  slave  trade.  Whilst  so  engaged,  he  received  a  letter  dated 
the  80th  of  October,  1840,  from  Colonel  Sir  Richard  Doherty,  the 
then  Grovemor  of  Sierra  Leone,  requesting  him  to  take  measures 
for  the  immediate  liberation  of  a  negro  woman  named  Fry  Norman, 

intended  vioUtion  of  the  treaty,  which  The  Court  suggested  that  the 
the  defendftnt  was  justified  in  pre-  replications  should  be  amended  by 
▼eotmg.  traversing  the  command  of  the  Queen, 

which  was  accordingly  done. 
Sir  T.  Wtide  argued  in  support  of  (1)  M.  D,  Hilly  Martin  and  F.  Robin- 

the  demurrers  (5th  June  and  13th  %on,  for  the  plaintiff.  The  Attorney - 
Nor.,  1844).     ♦    ♦    ♦  •  General,  Ood$on,  Cockburn,  and  Willes, 

for  the  defendant. 
air    F.    KeUy   argued    for    the  (2)  22  B.  B.  422  (3  B.  &  Aid.  353). 

pHntiff     ♦    ♦    ♦ 
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BuBON  and  her  child,  British  subjecte  belonging  to  Sierra  Leone,  who  were 
Denman.     detained  ^as  slaves  at  the  Gallinas  by  Prince  Manna,  the  eldest  son 

[  *174  ]  of  King  Siacca,  the  negro  Sovereign  of  that  country.  This  letter 
contained  the  following  passage :  "  But  should  it  be  found  impos- 
sible to  effect  this  object  without  resorting  to  force,  you  will 
employ  force  as  far  as  may  be  necessary,  and  as  your  orders  and 
the  rules  of  your  service  may  permit.  Should  circumstances 
require  it,  I  shall  be  prepared  to  assist  you,  to  the  extent  of  mj 
ability,  with  a  military  party  from  this  garrison,  or  in  such  other 
manner  as  may  appear  to  you  advisable."  Accordingly,  on  the 
19th  of  November,  1840,  the  defendant,  having  previously  issued  a 
''general  order''  respecting  the  expedition,  entered  the  Gallinas 
river  with  the  British  vessels  Wanderer,  RoUa,  and  Saracen,  and  an 
armed  force  of  about  120  men.  Observing  that  the  Spaniards  were 
carrying  off  in  their  canoes  a  number  of  slaves,  the  defendant 
chased  them,  and  succeeded  in  capturing  about  ninety,  amongst 
whom  were  two  British  subjects,  named  John  Eraser  and  John 
Parker.  The  defendant  landed  at  Dombocorro,  and,  having  taken 
possession  of  the  plaintiff's  barracoons,  spiked  the  guns  and  placed 
sentinels  at  the  doors.  At  this  time  the  Government  of  the  Gallinas 
consisted  of  King  Siacca,  his  eldest  son  Prince  Manna,  and  three 
chiefs  of  the  name  of  Rogers.  The  defendant  wrote  to  King  Siacca, 
demanding  the  liberation  of  Fry  Norman  and  her  child,  and  com- 
plaining of  the  conduct  of  the  Spaniards  in  carrying  on  the  slave 
trade.  Several  letters  having  passed,  the  woman,  Fry  Norman,  and 
her  child  were  delivered  up ;  and  on  the  21st  of  November,  1840, 
the  following  treaty  was  concluded  and  signed  by  the  defendant, 
and  Prince  Manna  on  behalf  of  King  Siacca  (who  was  bedridden 
from  old  age),  and  the  chiefs  of  the  country: 

''In  consequence  of  the  white  slave-dealers  settled  in  the  river 
[  •ITS  ]  Gallinas  having  prevented  the  boats  of  her  Britannic  *Maje8ty'8 
ships  from  receiving  the  common  rights  of  humanity  when  in 
distress  and  seeking  refuge  in  King  Siacca's  waters,  in  violation 
of  his  dignity  and  of  his  rights,  thus  exposing  him  to  differences 
with  the  Queen  of  England ;  and  also  in  consequence  of  a  Sierra 
Leone  boy  having  been  made  a  slave  of  by  these  men  at  the  river 
Gallinas,  who  was  discovered  and  released  by  Commander  Denman 
on  the  19th  inst. 

"1st.  King  Siacca  engages  totally  to  destroy  the  factories 
belonging  to  these  white  men  without  delay. 
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"  2nd.  King  Siacca  engages  to  give  up  to  Commander  Denman       bubok 
all  the  slaves  who  were  in  the   barracoons  of  the  white  slave-      dbnman. 
dealers  when  he  entered  the  river,  and  have  been  carried  off  into 
the  bush. 

"  Srd.  King  Siacca  engages  to  send  these  bad  white  men  out  of 
his  country  by  the  first  opportunity,  and  within  one  month  from 
this  date. 

"  4th.  King  Siacca  binds  himself  ia  the  most  solemn  manner  that 
DO  white  men  shall  ever  for  the  future  settle  in  his  country  for  the 
purpose  of  slave  trading. 

'*5th.  Commander  Denman,  upon  the  part  of  her  Britannic 
Majesty,  promises  never  to  molest  any  of  the  legitimate  commerce 
of  the  Gallinas ;  but  that,  on  the  contrary,  her  ships  shall  afford 
every  assistance  to  King  Siacca's  subjects,  and  take  every  opportunity 
of  promoting  his  commerce. 

"  6th.  The  Governor  of  Sierra  Leone  will  use  his  influence  to 
get  the  Sierra  Leone  people  to  open  the  trade  with  King  Siacca's 
country. 

"7th.  No  white  men  from  Sierra  Leone  shall  settle  down  in 
King  Siacca's  country  without  his  full  permission  and  consent. 

"  8th.  All  complaints  that  King  Siacca  may  have  to  make  here- 
after eonceming  any  of  her  Majesty's  ships,  he  is  requested  to 
forward  at  once  to  Sierra  Leone ;  and  a  full  investigation,  and  such 
redress  as  the  occasion  may  require,  *is  solemnly  promised  by       [  *176  ] 
Commander  Denman  on  the  part  of  her  Britannic  Majesty. 

'*  Done  at  Dombocorro,  in  the  river  Gallinas,  this  2l8t  day  of 

November,  1840. 

"  Prince  Manna  X  (mark). 

"  LicoMi  BooEBS  X  (mark). 

*'  John  Siliphi  Bogbbs  X  (mark). 

'*  Signed,  Jos.  Denman,  Commander  and  Senior 

Of&cer  on  the  Sierra  Leone  station." 

"  On  the  2Srd  of  November,  the  defendant,  in  tbe  execution  of 
this  treaty,  commenced  burning  the  plaintiff'et  barracoons.  On  one 
occasion,  at  the  request  of  Prince  Manna,  the  defendant  with  his 
own  band  fired  two  rockets,  which  burnt  the  barracoons  at 
Eamasora.  The  defendant  also  set  fire  to  the  village  of  Ghicore, 
br  which  the  plaintiff's  barracoons  in  that  place  were  destroyed. 
Before  the  expedition  landed,  there  were  about  800  slaves  in  these 
barracoons,  besides  great  quantities  of  cotton  and  woollen  goods, 
gunpowder,  spirits,  and  goods  of  various  descriptions  adapted  for 
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BuRON  slave  traffic.  On  the  approach  of  the  expedition,  the  slave-dealers 
Dbnmak.  deserted  the  factories,  and  let  loose  the  slaves,  who  were  driven  up 
the  country.  Great  numbers  of  these  slaves  were  afterwards  taken 
by  the  defendant  and  carried  to  Sierra  Leone,  where  they  were 
emancipated.  The  goods  were  claimed  by  King  Siacca,  as  forfeited 
in  consequence  of  the  owner  having  acted  in  defiance  of  his  law, 
and  were  delivered  up  to  him ;  the  gunpowder  was  thrown  into  the 
river;  and  the  casks  of  spirits  were  broken  in,  and  the  spirits 
allowed  to  flow  away  on  the  sand,  it  being  suggested  that  they  were 
poisoned.  The  defendant  continued  to  fire  the  barracoons  ontil 
the  26th,  (that  at  Dombocorro  being  the  last  destroyed),  when  he 
re-embarked  and  proceeded  to  Sierra  Leone,  having  succeeded  in 
liberating  841  slaves.  On  the  28th  the  defendant  wrote  to  the 
Governor  of  Sierra  Leone  a  detailed  account  of  these  proceedings 

[  "177  ]  at  the  Gallinas.  *The  Governor  of  Sierra  Leone  forwarded  to  Lord 
John  Russell,  then  being  her  Majesty's  principal  Secretary  of  State 
for  the  Colonial  Department,  a  despatch  dated  the  7th  of  December, 
1840,  inclosing  the  defendant's  account  of  these  proceedings.  A 
report  was  also  sent  by  the  defendant  to  Captain  Tucker,  the  senior 
officer  of  her  Majesty's  ships  and  vessels  on  the  western  coast  of 
Africa,  who  forwarded  the  same  to  the  Lords  Commissioners  of  the 
Admiralty.  On  the  17th  of  March,  1841,  the  following  letter,  signed 
by  the  Under-Secretary  of  the  Colonial  Department,  was  sent,  by 
the  direction  of  Lord  John  Bussell,  to  the  Foreign  Office,  addressed 
to  one  of  the  Under-Secretaries,  Viscount  Falmerston  then  being 
her  Majesty's  principal  Secretary  of  State  for  the  Foreign 
Department : 

"Downing  Stbeet. 
''  Sm, — I  am  directed  by  Lord  John  Bussell  to  transmit  to  jon 
herewith,  for  the  information  of  Viscount  Falmerston,  copies  of  two 
despatches,  and  of  their  inclosures,  which  have  been  received  from 
the  preceding  and  present  Governors  of  Sierra  Leone :  the  former 
reporting  the  proceedings  of  Commander  the  Honourable  Joseph 
Denman,  in  the  Gallinas,  by  which  that  officer  has  effected  the 
recovery  of  two  of  her  Majesty's  subjects  from  captivity,  the 
destruction  of  eight  slave  factories,  and  the  liberation  of  841  slaves : 
and  the  latter  despatch  reporting  the  circumstances  under  which 
a  slave-dealer  named  Canot  has  surrendered  himself  and  104  slaves. 
I  am  to  request,  that,  in  laying  these  papers  before  Viscount 
Falmerston,  you  will  state  to  his  Lordship  that  Lord  John  Bussell 
proposes  to  present  them  to  Farliament,  by  command  of  her  Majesty, 
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omitting  only  certain  passages  relating  to  Canot ;  and  that,  with       Bubok 
his  Lordship's  concurrence,  Lord  John  Bussell  farther  proposes  to      dbtmav. 
convey  to  the  Governor  of  Sierra  Leone  his  entire  approbation  of 
Colonel   Doherty's  conduct  in  urging  the   interposition    of    her 
Majesty's  naval  officers  on  behalf  *of  the  woman  and  child  who       [  *178  ] 
were  detained  in  the  Gallinas ;   and,  secondly,  to  represent  to  the 
Lords  Commissioners  of  the  Admiralty,  that  her  Majesty's  Govern- 
ment entertain  a  high  sense  of  the  very  spirited  and  able  conduct 
of  Commander  Denman,  and  its  important  results  to  the  interests 
of  humanity.    I  am.  Sir,  &c., 
"  J.  Backhouse,  Esq.  "  James  Stephen." 

On  the  28rd  March,  1841,  Sir  John  Barrow,  one  of  the  Secretaries 
of  the  Admiralty,  by  command  of  the  Lords  Commissioners, 
transmitted  to  the  Foreign  Office  a  copy  of  the  defendant's  letter  to 
the  senior  officer  of  her  Majesty's  ships  on  the  western  coast  of 
Africa,  to  which  the  following  reply  was  sent,  signed  by  one  of  the 
Under-Secretaries  of  the  Foreign  Department : 

"  (Slave  Trade.) 

"  Foreign  Office,  April  6, 1841. 
"  SiB, — ^I  am  directed  by  Viscount  Palmerston  to  acknowledge 
the  receipt  of  your  letter  of  the  28rd  ult.,  inclosing  a  copy  of  a  letter 
from  Commander  the  Honourable  Joseph  Denman,  reporting  his 
proceedings  on  the  coast  of  Africa  in  putting  down  the  slave  trade. 
I  am  to  request  that  you  will  state  to  the  Lords  Commissioners  of  the 
Admiralty,  that  Lord  Palmerston  is  of  opinion  that  the  conduct  of 
Commander  Denman,  in  his  proceedings  against  the  slave  factories 
at  the  Gallinas,  ought  to  be  approved.    And  I  am  to  add,  that  Lord 
Pahnerston  would  recommend  that  similar  operations  should  be 
executed  against  all  the  piratical  slave  trade  establishments  which 
may  be  met  with  on  parts  of  the  coast  not  belonging  to  any  civilised 
Power.     The  course  pursued  by  Captain  Denman  seems  to  be  the 
best  adapted  for  the  attainment  of  the  object  in  view;  and  the 
commanding  officers  of  such  of  her  Majesty's  cruisers  as  may  be 
employed  in  such  duties  should  endeavour  to  obtain  the  formal  per- 
mission of  the  native  chiefs  for  the  destruction  *of  the  slave  factories       [  *179  ] 
within  their  territories,  leaving  to  those  chiefs  all  the  merchandize 
which  may  be  stored  up  in  those  factories,  the  British  officers  con- 
ienting  themselves  with  destroying  the  factories,  and  conveying  to 
Sierra  Leone  any  slaves  that  may  be  found  in  them.    I  am,  &c., 

"J.  Backhouse." 
86—2 
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BuBON  On  the  7th  April,  1841,  the  following  letter  was  sent  from  the 

Dbnman.     Colonial  Office  to  the  Admiralty,  addreseed  to  one  of  the  Under- 
Secretaries  : 

"Downing  Street. 

"  Sir, — I  am  directed  by  Lord  John  Russell  to  transmit  to  you 
herewith  inclosed  copies  of  one  despatch,  and  of  its  indosores,  and 
an  extract  of  another  despatch,  with  copy  of  its  inclosure,  which 
have  been  received  from  the  preceding  and  present  Governors 
of  Sierra  Leone,  reporting  the  proceedings  of  Commander  the 
Honourable  Joseph  Denman  at  the  Gallinas,  by  which  that  officer 
has  effected  the  recovery  of  two  of  her  Majesty's  subjects,  the 
destruction  of  eight  slave  factories,  and  the  liberation  of  841  slaves ; 
and  I  am  to  request  that  you  will  lay  these  papers  before  the  Lords 
Commissioners,  and  move  their  Lordships  to  express  to  Commander 
Denman  the  high  sense  which  her  Majesty's  Government  entertain 
of  his  very  spirited  and  able  conduct  at  the  Gallinas,  and  of  its 
important  results  to  the  interests  of  humanity. 

'^  I  am  further  directed  to  request  that  you  will  move  the  Lords 

Commissioners  to  instruct  the  officers  commanding  her  Majesty^s 

ships  and  vessels  on  the  western  coast  of  Africa,  that  it  is  the  opinion 

of  her  Majesty's  Government,   that  operations  similar  to  those 

undertaken  by  Commander  Denman  at  the  Gallinas  should  be 

executed  against  all  the  piratical  slave  trade  establishments  which 

may  be  met  with  on  parts  of  the  coast  not  belonging  to  any  ciTiUsed 

Power.     I  am,  &c., 

"James  Stephen. 
"  R.  More  OTerrall,  Esq.,  M.P." 

[  180  ]  On  the  28th  July,  1841,  the  following  letter  was  sent  from  the 

Foreign  Office  to  the  Admiralty,  addressed  to  one  of  the  Under- 
Secretaries  : 

"  Sir, — I  am  directed  by  Viscount  Palmerston  to  acknowledge  the 
receipt  of  your  letter  of  the  14th  instant,  transmitting  copy  of 
Commander  Denman's  report  of  his  proceedings  at  the  Gallinas  in 
November  last. 

'*  I  am  to  request  that  you  will  state  to  the  Lords  Commissioners 
of  the  Admiralty,  that  Lord  Palmerston  is  of  opinion  that  the 
proceedings  of  Commander  Denman  on  the  occasion  in  question 
were  highly  meritorious,  and  that  it  is  extremely  desirable  that  a 
similar  course  should  be  pursued  in  other  places  along  the  coast  of 
Africa,  not  being  possessions  of  any  European  Power,  at  which 
slave  trade  factories  have  been  established. 
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''  Lord  Falmerston  conceives  there  can  be  little  doubt,  that,  in  Bubom 
all  Bach  cases,  an  agreement  might  be  made  with  the  native  chiefs  dicnman. 
similar  to  that  which  was  made  by  Commander  Denman  with 
the  Gallinas  chiefs ;  bat  if  such  an  agreement  should  in  any  case 
be  found  impossible,  the  commanders  of  her  Majesty's  cruisers 
would  be  perfectly  justified  in  considering  European  slave  traders 
established  in  the  territory  of  the  native  chiefs  as  persons  engaged 
in  a  piratical  undertaking;  and  the  British  commander  would 
be  warranted  in  landing  and  destroying  the  barracoons,  and  the 
goods  contained  in  them,  and  in  liberating  and  carrying  off  to 
Sierra  Lieone  the  slaves  whom  they  might  find  therein. 

'^Lord  Falmerston  is  of  opinion,  however,  that  it  would  be 
necessary,  in  such  cases,  that  full  and  complete  proof  should  be 
recorded  that  the  buildings  and  property  destroyed  were  employed 
for  slave  trade,  in  order  that  her  Majesty's  Government  might 
be  able  to  give  an  indisputable  answer  to  any  application  which 
might  at  any  time  be  made  on  behalf  of  the  slave  traders,  upon  the 
false  pretence  that  they  were  men  engaged  in  legal  commerce. 

"  I  am,  &c.,  **  Lbvbson." 

The  above  letters  were  referred  to  in  the  margin  as  annexes  to       [  181  ] 
the  following  letter  from  Lord  Aberdeen,  then  Secretary  of  State 
for  Foreign  Affairs,  to  the  Lords  of  the  Admiralty,  and  were  read, 
together  with  that  letter,  as  part  of  the  plaintiff's  evidence : 

"  FoRBiON  Oppicb,  May  20,  1842. 
"  Mt  Lords, — I  beg  to  call  your  attention  to  the  subject  of  the 
instmctions  given  to  her  Majesty's  naval  of&cers  employed  in 
suppressing  slave  trade  on  the  coast  of  Africa,  and  to  the  proceedings 
which  have  taken  place  with  reference  thereto,  as  detailed  in  the 
papers  named  in  the  margin  of  this  letter.  Her  Majesty's  Advocate- 
General,  to  whom  these  papers  have  been  submitted,  has  reported 
that  he  cannot  take  upon  himself  to  advise  that  all  the  proceedings 
described  as  having  taken  place  at  Gallinas,  New  Gestos,  and  Sea 
Bar»  are  strictly  justifiable,  or  that  the  instructions  of  her  Majesty's 
naval  officers,  as  referred  to  in  these  papers,  are  such  as  can  with 
perfect  legality  be  carried  into  execution.  The  Queen's  Advocate 
is  of  opinion,  that  the  blockading  rivers,  landing  and  destroying 
boifdings,  and  carrying  off  persons  held  in  slavery  in  countries 
with  which  Great  Britain  is  not  at  war,  cannot  be  considered  as 
sanctioned  by  the  law  of  nations  or  by  the  provisions  of  any  existing 
treaties ;  and  that,  however  desirable  it  may  be  to  put  an  end  to  the 
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BuROK  slave  trade,  a  good,  however  eminent,  should  not  be  obtained  other- 
Dbnman.  ^^^^  ^^^^  ^y  lawful  means.  Accordingly,  and  with  reference  to 
the  proceedings  of  Capt.  Nurse  at  Bio  Pengas,  on  the  28th  April, 
1841,  as  well  as  to  letters  addressed  from  this  department  to  the 
Admiralty  on  the  6th  April,  the  1st  and  17th  June,  and  the  28th 
of  July  of  last  year,  I  would  submit  to  the  consideration  of  your 
Lordships,  that  it  is  desirable  that  her  Majesty's  naval  officers 
employed  in  suppressing  the  slave  trade  should  be  instructed  to 
abstain  from  destroying  slave  factories  and  carrying  off  persons 
[  •182  ]  held  in  slavery,  unless  the  Power,  upon  *whose  territory  or  within 
whose  jurisdiction  the  factories  or  the  slaves  are  found,  should,  by 
treaty  with  Great  Britain  or  by  formal  written  agreement  with 
British  officers,  have  employed  her  Majesty's  naval  forces  to  take 
these  steps  for  the  suppression  of  the  slave  trade ;  and  that  if,  in 
proceeding  to  destroy  any  factory,  it  should  be  found  to  contain 
merchandise  or  other  property  which  there  may  be  reason  to  suppose 
to  belong  to  foreign  traders,  care  should  be  taken  not  to  include 
such  property  in  the  destruction  of  the  factory.  With  respect  to 
that,  the  terms  '  blockade '  and  '  blockading '  have  been  used  by 
British  naval  officers  when  adverting  to  the  laudable  practice 
of  stationing  cruisers  off  the  slave-factory  stations,  with  a  view  the 
better  to  intercept  vessels  carrying  on  slave  trade,  contrary  to  treaties 
between  Great  Britain  and  the  Powers  to  which  such  vessels  belong ; 
but  as  the  term  '  blockade,'  properly  used,  extends  to  an  interdiction 
of  all  trade,  and  indeed  all  communication,  with  the  place  blockaded, 
I  beg  leave  to  submit  for  your  Lordships'  consideration  whether  it  wiU 
not  be  proper  to  caution  her  Majesty's  naval  officers  upon  this  head, 
lest,  by  the  inadvertent  and  repeated  use  of  the  term  '  blockade,' 
the  exercise  of  the  duty  confided  to  British  officers  in  suppressing 
slave  trade  might  by  any  one  be  confounded  with  the  very  different 
one  of  actual  blockade.  **  I  have,  &c., 

**  Aberdbbn." 

The  correspondence  relating  to  these  proceedings  was  laid  before 
Parliament,  and  by  the  10  &  11  Vict.  c.  107,  a  sum  of  7,500/.  was 
appropriated  for  the  suppression  of  the  slave  trade  on  the  coast  of 
Africa,  4,0002.  of  which  was  voted  to  the  defendant  and  his  men 
for  their  services  at  the  Gallinas.  The  present  action  was  com- 
menced in  the  year  1842. 

The  Attortiey-Oeneral  : 
With  respect  to  the  plea  denying  the  plaintiff's  property  in  the 
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slaTes,  it  is  submitted  *that  the  plaintiff  is  bound  to  prove  his  right.  Bubok 
It  is  irue,  that,  by  the  municipal  law,  persons  may  have  a  property  psinf ak. 
in  slaves ;  but  every  one  being  of  natural  right  free,  the  onus  of  [  *i^  ] 
showing  such  a  property  is  cast  on  the  party  who  claims  it.  This 
subject  is  fully  discussed  by  Chancellor  Kent  in  his  Commentaries  (i), 
where,  after  adverting,  amongst  other  cases,  to  that  of  Tlie  Ante- 
lope (2),  decided  in  the  Supreme  Court  of  the  United  States  in  the 
year  1825,  he  thus  states  the  result :  **  The  doctrine  in  the  case  of 
The  Antelope  and  in  the  English  cases  therein  referred  to,  is,  that 
a  right  of  bringing  in  for  adjudication  in  time  of  peace  foreign 
vessels  engaged  in  the  slave  trade  and  captured  on  the  high  seas 
for  that  cause,  did  not  exist ;  and  vessels  so  captured  would  be 
restored,  unless  the  trade  was  also  unlawful  and  prohibited  by  the 
country  to  which  the  vessel  belonged ;  and  if  a  claim  be  put  in  for 
Africans  as  slaves  and  property,  the  onus  probandi  is  thrown  upon 
the  claimant  to  make  specific  proof  of  the  individual  proprietary 
interest,  according  to  the  laws  of  the  country  to  which  the  vessel 
belongs."  At  one  time,  indeed,  it  was  supposed  that  the  slave  trade 
was  piratical  and  illegal  by  the  common  law  of  nations;  that 
doctrine,  however,  was  qualified  in  the  case  of  Le  Ixmis  (3).  The 
decision  in  Madrazo  v.  WiUes  (4),  which  is  relied  upon  by  the  plaintiff, 
turned  on  the  words  of  the  treaty  of  1817,  by  which  Spain  declared 
the  slave  trade  illegal,  but  at  the  same  time  reserved  to  herself  the 
right  of  trafficking  in  slaves  within  her  own  dominions.  That  is 
provided  against  by  the  treaty  of  the  28th  June,  1885,  embodied 
in  the  6  &  7  Will.  IV.  c.  6 ;  by  the  first  article  of  which  "  the 
slave  trade  is  again  declared  on  the  part  of  Spain  to  be  thence- 
forward totally  and  finally  abolished  in  all  parts  of  the  world.''  By 
Article  II.,  "  her  Majesty  the  Queen-Regent  *of  Spain,  during  the  [  'is*  ] 
minority  of  her  daughter,  Donna  Isabella  the  Second,  engages  that, 
immediately  after  the  exchange  of  the  ratifications  of  the  present 
treaty,  and  from  time  to  time  afterwards  as  it  may  become  needful, 
her  Majesty  will  take  the  most  effectual  measures  for  preventing 
the  subjects  of  her  Catholic  Majesty  from  being  concerned,  and  her 
flag  from  being  used,  in  carrying  on  in  any  way  the  trade  in  slaves ; 
and  especially  that,  within  two  months  after  the  said  exchange,  she 
will  promulgate  throughout  the  dominions  of  her. Catholic  Majesty 
a  penal  law,  inflicting  a  severe  punishment  on  all  those  her  Catholic 
Majesty's  subjects  who  shall,  under  any  pretext  whatsoever,  take 

(1)  Vol.  1,  pp.  191,  200,  4tli  ed.  (3)  2  Dod.  210. 

(2)  10  WheatoQ  Bep.  U.  S.  66.  (4)  22  B.  B.  422  (3  B.  &  Aid.  353). 
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BuRON  any  part  whatever  in  the  traffic  in  slaves.'*  It  is  said  that  the 
DiEMUAir.  defendant  must  prove  an  act  of  State  carrying  oat  the  treaty ;  bat 
that  is  not  necessary.  If  the  Crown,  acting  on  behalf  of  the  people, 
makes  a  treaty,  no  subject  has  a  right  to  bring  an  action  for  anything 
done  in  pursuance  of  that  treaty,  whether  sanctioned  by  the 
municipal  law  or  not ;  for  his  assent  is  virtually  implied  to  eveiy 
act  of  his  own  Government :  Conway  v.  Gray  (i). 

Secondly.  The  documents  adduced  in  evidence 'prove  the  issues 
raised  on  the  fourth,  ninth,  and  sixteenth  pleas.  On  the  6th  and 
7th  of  April  and  28th  of  July,  1841,  two  of  the  principal  Secretaries 
of  State  expressed  their  approval  of  the  defendant's  conduct ;  and, 
as  the  Crown  can  do  no  act  except  through  its  responsible  advisers, 
their  approval  is  equivalent  to  the  Queen's  command.  It  is  not 
necessary  that  the  command  should  be  antecedent  to  the  act  done. 
In  the  case  of  The  RoUa  (2),  where  an  American  ship  and  cargo 
were  proceeded  against  for  a  breach  of  the  blockade  of  Monte 
Video  imposed  by  the  British  commander  Sir  Home  Popham, 
without  any  communication  with  his  Government,  Lord  Stowbll, 
[  *186  ]  in  delivering  judgment,  says :  **  However  irregularly  he  may  have 
acted  towards  his  own  Government,  the  subsequent  conduct  of 
Government,  in  adopting  that  enterprise,  by  directing  a  further 
extension  of  that  conquest,  will  have  the  effect  of  legitimating  the 
acts  done  by  him,  so  far  at  least  as  the  subjects  of  other  countries 
are  concerned."  In  Best  on  Presumptions  of  Law  and  Fact  (3),  it 
is  stated  to  be  '^  a  fixed  principle,  that  every  ratification  has  relation 
back  to  the  time  of  the  act  done — Omnis  ratihahitio  retrotrahitur  et 
mandato  aquiparatur.'*  Many  authorities  to  the  same  effect  are 
collected  in  a  note  to  the  case  of  Potter  v.  North  (4),  where,  treating 
of  the  authority  of  a  bailiff  to  distrain,  it  is  said  :  "  It  is  sufficient 
for  the  defendant  in  his  cognizance  to  say  generally  'as  bailiff  of 
J.  S.,'  without  showing  his  authority ;  and  a  subsequent  agreement 
by  J.  S.  to  the  distress  amounts  to  an  authority,  as  much  as  if  be 
had  previously  directed  the  defendant  to  distrain :  Bro.  Traverse, 
8;  4  Mod.  878,  Lamb  v.  Mills;  11  Mod.  112,  TreviUian  y.  Pim. 
Therefore,  if  he  makes  cognizance  as  bailiff  to  the  King,  be  need 
not  allege  a  patent :  Bro.  Bailiff,  2 ;  or  to  a  corporation,  he  need  not 
allege  a  deed,  or  say  it  was  by  their  command :  3  Lev.  107,  Manby 
V.  Long.**    The  effect  of  this  ratification  by  the  Crown  was  to  render 

(1)  15    B.    R.   615,   ».    (10    East,  (3)  Page  28. 
536).                                                                   (4)  1  Saund.  347  c. 

(2)  6  Bob.  364. 
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the  defendant's  act  an  act  of  State,  in  respect  of  which  no  action       Buron 
can  be  maintained :  ElphinsUme  v.  Bedreechund  (i).  Dbnman. 

M.D.HiU: 

Assuming  that  there  was  a  ratification,  it  will  not  support  the 
issues  raised  on  the  Queen's  command.  The  principle  on  which  the 
"  ratikabitio  **  has  proceeded  is,  that  it  is  part  of  the  law  of  principal 
and  agent,  and  it  has  never  been  used  for  the  protection  or  justifi- 
cation of  the  agent,  but  where  the  act  done  is  founded  on  a  right 
existing  in  the  principal,  and  not  in  the  agent  except  as  ^authorised  [  *186  ] 
by  the  principal.  The  fiction  which  carries  back  the  ratification, 
and  gives  it  the  force  and  operation  of  a  prior  command,  is,  like 
other  legal  fictions,  in  favour  of  justice.  The  question  between  the 
parties  is  not  whether  the  agent  had  a  right  to  do  the  act,  but 
whether  it  ought  to  have  been  done  at  all ;  and,  therefore,  if  the 
principal  had  a  right  to  do  it,  the  agent  is  empowered  to  vouch 
his  subsequent  ratification.  That  principle  is  now  attempted  to  be 
osed  in  a  manner  which  neither  reason,  justice,  nor  analogy  drawn 
from  authority  can  justify.  It  is  not  for  the  purpose  of  showing 
that  the  act  was  justifiable,  but  for  the  purpose  of  protecting  the 
party  conGimitting  it  against  examination  as  to  whether  it  was  right 
or  wrong.  It  is  said  that  this  is  an  act  of  State,  for  which  the  Crown 
is  alone  responsible,  and  not  a  matter  to  be  tried  by  the  municipal 
law.  Bat  there  has  been  no  publication  of  the  act  in  the  Gazette, 
by  which  the  Queen  of  Spain  could  be  informed  of  the  proper  mode 
of  seeking  redress  for  this  injury  to  one  of  her  subjects. 

Secondly.  There  has  been  no  ratification.  It  does  not  appear 
that  the  letters  of  the  Secretaries  of  State  were  written  by  authority 
onder  the  Great  Seal,  which  is  necessary  to  render  the  Crown 
responsible  for  an  act  like  the  present,  which  gives  a  castis  belli  to 
the  Queen  of  Spain.  Indeed,  it  does  not  appear  that  the  matter 
was  in  any  way  submitted  to  the  Queen.  The  Court  will  not 
preeome  a  ratification,  the  effect  of  which  would  be  to  make  the 
Crown  responsible  for  a  violation  of  the  law  of  nations  towards  a 
friendly  Power. 

Pa&ks,  B.,  (in  summing  up) : 

With  respect  to  the  issue,  whether  the  plaintiff  was  possessed  of 
these  slaves,  your  verdict  must  be  for  the  plaintiff.    The  law  on  the 
subject  of  slaves  has  been  settled  by  the  case  of  Le  Louis  (2),  which 
(1)  1  Knapp,  316.  (2)  2  Dod.  210. 
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BuROK  has  been  referred  to.  That  case  was  decided,  in  the  *year  1817,  by 
Dbnu AK.  S^^  William  Scott,  who  went  fully  into  the  question  of  the  legality 
[  *187  ]  of  the  slave  trade,  and  laid  down  certain  positions,  which  have  since 
been  acquiesced  in  both  in  this  country  and  abroad.  Those  positions 
are,  first,  that  dealers  in  slaves  are  not  pirates  by  the  law  of  nations, 
and  can  only  be  made  so  by  and  according  to  the  terms  of  a  treaty 
with  the  country  to  which  they  belong  prohibiting  the  slave  trade ; 
secondly,  that  trading  in  slaves  is  not  a  crime  by  the  law  of  nations; 
thirdly,  that  the  right  of  stopping  and  searching  ships  in  time  of 
peace  is  not  a  right  which  can  belong  to  any  nation  except  by  con- 
tract with  the  nation  to  which  such  ships  belong ;  and,  fourthly, 
that  if  there  be  a  law  in  a  particular  country  prohibiting  the  slave 
trade,  it  is  not  open  to  every  one  to  punish  the  offender  against 
that  law,  but  proceedings  must  be  taken  in  the  tribunals  of  his  own 
country.  Those  propositions  being  clear,  a  question  arises,  whether 
the  plaintiff  can  maintain  this  action  for  taking  away  his  slaves. 
It  is  not  necessary  to  decide  whether,  if  he  had  been  simply  in  the 
actual  possession  of  slaves,  using  them  as  slaves,  he  could  have 
recovered  against  any  person  who  took  them  away  :  on  that  point 
it  is  not  necessary  to  give  an  opinion,  because,  according  to  the 
evidence  on  both  sides,  he  was  living  at  Gallinas,  where  it  was  lawful 
to  possess  slaves.  It  is  contended  that,  by  the  law  of  Spain,  the 
plaintiff  cannot  possess  a  property  in  slaves  for  the  purpose  of 
exporting  them,  as  slaves,  to  the  West  Indies.  However,  there  is 
no  evidence  of  such  law,  and  we  are  all,  therefore,  of  opinion  that 
the  second  and  fourteenth  issues,  both  as  to  the  slaves  and  the 
goods,  must  be  found  for  the  plaintiff. 

The  principal  question  is,  whether  the  conduct  of  the  defendant, 
in  carrying  away  the  slaves,  and  committing  the  other  alleged 
trespasses,  can  be  justified  as  an  act  of  State,  done  by  authority  of 
the  Grown.  It  is  not  contended  that  there  was  any  previous 
authority.  If  the  defendant  had  merely  instructions  according  to 
[  •188  ]  the  terms  of  the  treaty  set  *out  in  the  Act  of  Parliament,  those 
instructions  would  only  have  extended  to  the  stopping  of  ships  in 
the  high  seas,  within  the  limits  agreed  to  by  the  treaty  with  the 
Spanish  Grown.  Therefore,  the  justification  of  the  defendant  depends 
upon  the  subsequent  ratification  of  his  acts.  A  well-known  maxim 
of  the  law  between  private  individuals  is,  '*  OninU  ratihabitio 
retrotrahitur  et  mandato  cequiparatur.''  If,  for  instance,  a  bailif 
distrains  goods,  he  may  justify  the  act  either  by  a  previous  or 
subsequent  authority  from  the  landlord ;  for,  if  an  act  be  done  by 
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a  person  as  agent,  it  is  in  general  immaterial  whether  the  authority  Buron 
be  given  prior  or  subsequent  to  the  act.  If  the  bailiff  so  authorised  denman. 
be  a  trespasser,  the  person  whose  goods  are  seized  has  his  remedy 
against  the  principal.  Therefore,  generally  speaking,  between 
subject  and  subject,  a  subsequent  ratification  of  an  act  done  as 
agent  is  equal  to  a  prior  authority.  That,  however,  is  not  universally 
true.  In  the  case  of  a  tenant  from  year  to  year,  who  has,  by  law, 
a  right  to  a  half-year's  notice  to  quit,  if  such  notice  be  given  by  an 
I  agent,  without  the  authority  of  the  landlord,  the  tenant  is  not 
I  bound  by  it.  Such  being  the  law  between  private  individuals,  the 
:  qaestion  is,  whether  the  act  of  the  Sovereign,  ratifying  the  act  of 
I  one  of  his  officers,  can  be  distinguished.  On  that  subject  I  have 
!  eonferred  with  my  learned  brethren,  and  they  are  decidedly  of 
opinion  that  the  ratification  of  the  Crown,  communicated  as  it  has 
been  in  the  present  case,  is  equivalent  to  a  prior  command.  I  do 
not  say  that  I  dissent ;  but  I  express  my  concurrence  in  their 
opinion  with  some  doubt,  because,  on  reflection,  there  appears  to 
me  a  considerable  distinction  between  the  present  case  and  the 
ordinary  case  of  ratification  by  subsequent  authority  between 
private  individuals.  If  an  individual  ratifies  an  act  done  on  his 
behalf,  the  nature  of  the  act  remains  unchanged,  it  is  still  a  mere 
trespass,  and  the  party  injured  has  his  option  to  sue  either ;  if  the 
Crown  ratifies  an  act,  the  character  of  the  act  becomes  altered,  for 
the  ratification  does  not  give  the  party  injured  the  double  option 
*of  bringing  his  action  against  the  agent  who  committed  the  trespass  [  •i89  ] 
or  the  principal  who  ratified  it,  but  a  remedy  against  the  Grown 
only  (such  as  it  is),  and  actually  exempts  from  all  liability  the 
person  who  commits  the  trespass.  Whether  the  remedy  against 
the  Crown  is  to  be  pursued  by  petition  of  right,  or  whether  the 
injury  is  an  act  of  State  without  remedy,  except  by  appeal  to  the 
justice  of  the  State  which  inflicts  it,  or  by  application  of  the 
individual  suffering  to  the  Government  of  his  country,  to  insist 
apon  compensation  from  the  Government  of  this — in  either  view, 
the  wrong  is  no  longer  actionable.  I  do  not  feel  so  strong  upon 
the  point  as  to  say  that  I  dissent  from  the  opinion  of  my  learned 
brethren;  therefore,  you  have  to  take  it  as  the  direction  of  the 
Court,  that  if  the  Crown,  with  knowledge  of  what  has  been  done, 
ratified  the  defendant's  act  by  the  Secretaries  of  State  or  the  Lords 
of  the  Admiralty,  this  action  cannot  be  maintained.  In  the  docu- 
ments which  have  been  read  there  is  ample  evidence  of  ratification, 
for  the  Secretary  of  State  for  Foreign  Affairs,  the  Lords  of  the 
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BI7B0X  Admiralty,  and  the  Secretary  of  State  for  the  Colonial  Department, 
Dbnman.  oJ^  receiving  the  report  of  the  Governor  of  Sierra  Leone,  and  the 
account  of  the  transactions  given  by  the  defendant  himself,  expressed 
their  approbation  of  what  he  had  done.  The  acts,  indeed,  have 
never  been  published,  and  that  is  one  of  the  circumstances  which 
created  a  doubt  in  my  mind.  But,  although  the  ratification  was 
not  known  before  this  action  was  commenced,  that  fact  makes  no 
difference  in  the  opinion  of  the  Court.  A  previous  command 
would  be  unknown,  if  given  verbally ;  and  a  subsequent  ratification, 
though  unknown,  will  have  the  same  effect. 

It  is  argued,  on  the  part  of  the  plaintiff,  that  the  Grown  can  only 
speak  by  an  authentic  instrument  under  the  Great  Seal,  and  that, 
therefore,  the  ratification  ought  to  have  been  under  the  Great  Seal 
We  are  clearly  of  opinion,  that,  as  the  original  act  would  have  been 
an  act  of  the  Grown,  if  communicated  by  a  written  or  parol  direction 
[  •loo  ]  from  the  *Board  of  Admiralty,  so  this  ratification,  communicated 
in  the  way  it  has  been,  is  equally  good.  I  should  observe  that  the 
Court  are  of  opinion  that  it  is  not  necessary  for  the  defendant  to 
prove  the  pleas  which  expressly  state  the  authority  of  the  Crown ; 
for  if  this  act,  by  adoption,  becomes  the  act  of  the  Grown,  the 
seizure  of  the  slaves  and  goods  by  the  defendant  is  a  seizure  by  the 
Crown,  and  an  act  of  State  for  which  the  defendant  is  irresponsible, 
and,  therefore,  entitled  to  a  verdict  on  the  plea  of  "  Not  guflty." 

The  jury  found  that  the  Grown  had  ratified  the  act  of  the  defen- 
dant, with  full  knowledge  of  what  he  had  done,  whereupon  a  verdict 
was  taken  for  him  on  the  4th,  9th,  and  16th  pleas.  A  verdict  was 
found  for  the  plaintiff  on  the  pleas  of  not  possessed  of  the  slaTe:^ 
and  goods  :  and  the  plea  of  "  Not  guilty  "  was  entered,  by  consent, 
for  the  plaintiff. 

F.  Eobifison  tendered  a  bill  of  exceptions  to  the  above  ruling ; 
but  the  plaintiff  afterwards  obtained  an  order  to  discontinoe, 
certain  terms  of  settlement  of  this  and  other  similar  actions  having 
been  agreed  to. 
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POTEZ  V.   GLOSSOP(l).  w^s. 

April  n. 
(2  Ex.  191—196.)  \. 

The  date  a  letter  bears  is  prima  facie  its  true  date.  L      ^  J 

AssuaipsiT.  The  first  count  of  the  declaration  was  on  a  bill  of 
exchange  for  250Z.,  of  the  28th  of  August,  1846,  payable  four 
months  after  date,  drawn  by  one  Gardener  upon  and  accepted  by 
the  defendant,  indorsed  by  Gardener  to  one  Gadderer,  and  by  him 
indorsed  to  the  plaintiff.  Plea  (amongst  others),  in  substance, 
that  the  bill  was  drawn  and  accepted  for  a  special  purpose,  viz. 
that  the  drawer  would  get  it  discounted,  and  pay  the  proceeds  to 
the  defendant ;  that  from  the  time  of  such  acceptance,  until  it  was 
indorsed  to  Gadderer,  Gardener  held  it  on  those  terms,  and  that 
the  defendant  never  received  any  consideration  for  it;  that 
Gardener  did  not  get  it  discounted,  but  indorsed  it  without  the 
defendant's  consent  to  Gadderer,  who,  before  and  at  the  time  of 
such  indorsement,  knew  that  the  bill  was  held  for  the  special  pur- 
pose aforesaid  ;  that  the  plaintiff  had  notice  of  the  premises  before 
it  was  indorsed  to  her,  and  that  neither  had  Gadderer  or  the 
plaintiff,  before  such  notice,  any  right  or  title  to  have  the  bill 
indorsed  to  them.  Verification.  There  was  also  a  plea,  that  the 
defendant's  acceptance  was  obtained  by  fraud  and  covin,  &c.,  of 
which  both  Gadderer  and  the  plaintiff  had  notice  before  they 
acquired  any  title  to  the  bill.  Verification.  The  plaintiff  '^'replied  [  *^^  1 
ie  injuria  to  these  pleas,  upon  which  issue  was  joined.  At  the  trial 
of  the  cause,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
Trinity  Term,  1847,  it  appeared  that  the  defendant  had  been 
bduced  to  accept  the  bill  in  question  on  the  faith  of  an  advertise- 
ment in  the  newspapers,  which  offered  loans  of  money  upon 
favourable  terms,  and  upon  the  understanding  that  the  bill  would 
be  discounted,  and  that  he  should  receive  the  proceeds.  He  did 
not,  however,  ever  receive  any  money  on  account  of  the  bill.  It 
was  proposed  on  the  part  of  the  defendant  to  read  certain  letters 
from  Gadderer  to  the  defendant,  to  show  that  whilst  the  bills  were 
in  Gadderer's  hands,  and  before  they  were  indorsed  to  him,  he 
knew  the  terms  upon  which  the  defendant  had  accepted  the  bill. 
It  was  thereupon  objected  on  the  part  of  the  plaintiff,  that  there 
was  nothing  to  show  the  time  when  these  letters  were  written ; 
that  the  dates  of  the  letters  could  not  be  taken  as  any  evidence 
of  that  fact,  unless  the  letters  could  be  connected  with  the  envelopes 
(1)  Followed  in  Mtdpw  v.  Clements,  (1850)  19  L.  J.  a  B.  435.— J.  G.  P. 
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PoTEz        in  which  it  was  contended  they  had  been  sent,  and  which  bore  a 

Globsop.      postmark ;   and   that  they   were  not  admissible   as  against  the 

plaintiff,  who  was  a  stranger.     The  Lord  Chief  Baron  rejected  the 

letters.     The  plaintiff  obtained  a  verdict  for  a  portion  of  the  demand. 

Cockbum  having  obtained  a  rule  nm  for  a  new  trial,  on  the 
ground  that  these  letters  were  improperly  rejected, 

Montagu  Chambers,  MiUer,  and  O.  Pollock  now  showed  cause : 

The  letters  in  question  were  properly  rejected,  as  there  was  no 
evidence  of  the  time  when  they  were  written.  If  they  were  written 
after  the  bill  was  indorsed,  they  would  be  immaterial.  If  the 
defendant  relied  upon  the  dates,  the  letters  should  have  been  in 
some  way  connected  with  envelopes  which  bore  a  postmark,  or  the 
party  who  wrote  them  should  have  been  called  to  prove  the  time 
when  they  were  written. 

(Parke,  B.  :  There  is  a  case  which  shows  that  the  date  of  a  letter 
[  ♦193 1       is  primd  facie  evidence  of  the  time  it  was  *  written.     He  referred  to 
Anderson  v.  Weston  (i).) 

The  rule  there  laid  down  cannot  be  taken  to  extend  to  cases  of 
letters  written  by  strangers,  and  not  by  the  parties  to  the  suit.  In 
the  case  of  a  promissory  note,  signed  by  a  bankrupt  before  the 
bankruptcy,  it  has  been  held  that  the  note  is  not  sufficient  per  $€  to 
support  the  commission,  but  that  it  must  be  proved  to  have  been  in 
existence  before  the  bankruptcy. 

(Parke,  B.,  referred  to  Wright  v.  Lainson  (2) ;  Smith  v.  Battens  (»).» 

As  against  the  parties  in  the  suit  the  rule  appears  to  be  reasonable ; 
but  it  would  be  a  dangerous  doctrine  to  hold  that  those  parties  are 
to  be  affected  by  the  date  of  a  letter  written  by  a  stranger.    •    *    * 

Cockbum  and  Humfreyy  in  support  of  the  rule  : 

These  letters  were  clearly  admissible.  The  cases  of  Sinclair  v. 
Baggaley  (4),  and  Anderson  v.  Weston^  are  the  solemn  and  express 
[  *194  ]  decisions  of  two  Courts  upon  this  identical  point,  *viz.  that  the 
date  of  an  instrument  is  primd  facie  evidence  of  the  time 
when  it  was  written.  The  same  point  was  ruled  in  Smith  v. 
Battens  (8). 

(1)  6  Bing.  N.  C.  300 ;  8  Scott,  683.  (3)  1  Moo.  &  Rob.  341. 

(2)  2  M.  &  W.  739.  (4)  51  E.  E.  601  (4  M.  ft  W.  312). 
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(Pabkb,  B.,  referred  to  Edwards  v.  Crock  (i).)  Potbz 


r. 
OLO08OP. 


This  Court,  being  one  of  co-ordinate  jurisdiction  only,  is  bound 
by  these  two  decisions:  W(igstqffv,  Sharpe{2).  A  deed  of  thirty 
years  old  proves  itself. 

(Pollock,  G.  B.  :  The  principle  there  rests  upon  the  antiquity  of 
the  instrument,  as  taken  with  its  proper  custody.  He  referred  to 
The  BisJu^  o/Meath  v.  Marquis  of  Winchester  (8).) 

If  the  dates  of  these  letters  are  to  be  considered  as  prima  facie 
evidence  of  the  time  when  they  were  written,  they  were  clearly 
admissible  in  order  to  support  an  allegation  in  the  pleas,  viz.,  that 
Gadderer  had  notice  of  the  terms  upon  which  the  bill  was  accepted. 
If  he  had  such  notice,  he  had  no  title  to  the  bill. 

(Pabkb,  B.  :  It  is  proof  positive,  if  contemporaneous  with  the 
indorsement.) 

Pollock,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  With 
deference  to  the  authorities  which  have  been  cited  on  the  part  of 
the  defendant,  I  am  forced  to  the  conclusion  that  these  letters 
oaght  not  to  have  been  rejected,  on  the  ground  that  the  dates  they 
bore  were  not  primd  facie  evidence  of  the  time  when  they  were 
written.  The  use  of  envelopes  is  now  very  generally  adopted,  and 
to  misdate  a  letter  would  certainly  be  something  in  the  nature  of  a 
fraud. 

Plan,  B.  : 

I  agree  that  this  rule  ought  to  be  made  absolute.     The  letters 

were  clearly  relevant  to  a  material  allegation  in  the  plea,  namely, 

that  Gadderer  had  notice  of  the  terms  of  the  acceptance.    As  to 

the  question  with  regard  to  the  dates,  it  is  a  difficult  matter  to 

&apport  those  cases  of  Sinclair  v.  Baggaley  and  Weston  v.  Anderson 

to  their  full  extent,  and  yet  at  the  same  time  it  is  an  equally 

difficult  matter  not  to  be  bound  by  them.    It  has  certainly  been 

held  by  the  ^Court  of  Common  Pleas  to  be  a  settled  matter,  but      [  ^li^^  ] 

that  there  is  an  exception  with  respect  to  the  date  of  a  bill  of 

exchange  or  promissory  note,  produced  for  the  purpose  of  proving 

a  petitioning  creditor's  debt,  to  support  a  fiat  in  bankruptcy.    If 

;i)  4  Efp.  39.  (3)  42  B.  B.  38  (3  Bing.  N.  C.  183; 

(2)  3  IL  ft  W.  525.  3  Scott,  561). 
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PoTBz  that  be  so,  I  feel  great  difficulty  in  seeing  the  reason  of  that 
GL0880P.  exception.  We,  however,  feel  ourselves  bound  by  those  decisions 
which  have  been  cited.  The  present  question,  therefore,  must  be 
decided  by  another  tribunal,  and  the  proper  course  will  be  to  raise 
it  by  a  bill  of  exceptions.  In  the  case  Of  Davies  v.  Lowndet  (i), 
Lord  Denman,  Gh.  J.,  in  delivering  the  judgment  of  the  court  of 
error,  says,  "  It  was  objected,  however,  on  the  part  of  the 
defendant  in  error,  that,  supposing  the  pedigree  or  some  part  of  it 
to  be  otherwise  admissible,  it  was  rendered  inadmissible  by  haviug 
been  written  or  assented  to  post  litem  motam.  To  this  it  was 
answered  that  the  instrument  was  dated  by  William  Lloyd,  in  1733, 
and  that  this  could  not  be  a  lis  inota  before  September,  1772,  when 
the  testator  died ;  that  an  instrument  must  be  presumed  pimd 
facie  to  have  been  written  when  it  bears  date ;  for  which  the  cases 
of  Anderson  v.  Weston^  and  Smith  v.  Battens^  were  cited  as 
authorities ;  at  all  events,  that  such  was  the  rule  with  respect  to 
instruments  dated  thirty  years  or  upwards,  the  custody  of  which 
was  accounted  for.  The  latter  argument  appears  to  be  well 
founded ;  and  as  this  document  falls  within  that  description,  we 
think  it  clear  that  the  objection  of  lis  mota  does  not  apply  to  it,  so 
far  as  it  rests  upon  the  admission  of  William  Lloyd."  That  Court 
therefore  did  not  rest  the  case  upon  the  doctrine  laid  down  by  the 
Common  Pleas,  but  on  the  other  ground,  viz.  that  the  deed 
was  more  than  thirty  years  old,  and  had  come  from  the  proper 
custody. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  I  wish  to  make  one  observation  only, 
which  is,  that  the  rule  respecting  the  date  of  a  deed  which  is  thirty 
[  *196  ]  years  old  stands  upon  a  '^'different  footing.  Inasmuch  as  in  the  nature 
of  human  affairs  it  would  of  necessity  be  impossible  in  many  cases 
to  prove  the  date  of  an  instrument  of  that  age,  it  therefore  became 
necessary  for  the  security  of  mankind  to  draw  a  line.  The  time 
might  be  for  only  twenty -five  years,  or  for  more  than  thirty ;  but 
being  thereabout,  for  that  reason  the  line  was  drawn. 

PiiATT,  B.,  concurred. 

RuleabscXnUii). 

(1)  64  B.  E.  783   (7  Scott,  N.  E.  tion  arose.    The  Coxmr  said  that  they 
213).  held  themselvea  bound  by  the  pre* 

(2)  LewU  V.  Simpson,  T.  T.,  1848,  ceding  case,  and  the  rule  for  a  new 
(June  1).    In  this  case  the  same  ques-  trial,    on    the    ground   that   certain 
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DONE  V.   WALLEY.  18*8. 

(2  Ex.  198—200;  S.  C.  17  L.  J.  Ex.  225 ;  12  Jur.  338.)  AprU19. 

One  of  the  co-sureties  of  a  bond  received  from  his  principal  a  promissory  ^  -^ 
note  to  the  amount  of  that  instrument :  Held,  that  it  was  a  question  for 
the  jury  to  say  quo  animo  the  note  was  given,  and  whether  it  was  given  in 
parsuance  of  an  arrangement  that  the  defendant  should  be  thereby  dis- 
charged, or  merely  by  way  of  collateral  security,  in  which  latter  case  the 
defendant  would  be  liable  for  contribution  on  payment  of  the  bond  by  his 
co-surety. 

Assumpsit  for  money  paid,  and  on  an  account  stated.  Pleas^ 
first,  as  to  222.  15s.,  parcel  &c.,  payment  of  that  sum  into  court ; 
and  secondly,  as  to  the  residue,  Non  assumpsit. 

At  the  trial  of  the  cause,  before  Erie,  J.,  at  the  last  Assizes  for 
the  County  of  Chester,  it  appeared  that  the  action  was  brought  to 
recover  contribution  for  a  sum  of  money  paid  upon  a  bond  con- 
ditioned for  the  payment  of  2501.,  which  had  been  executed  by  one 
Dodd  as  principal,  and  by  the  plaintiff  and  defendant  as  his  co- 
sareties.  Previous  to  the  execution  of  the  bond,  Dodd  had  borrowed 
a  sum  of  money  from  a  third  party,  for  which  he  had  given  a 
promissory  note  for  2001.  by  way  of  security,  as  principal,  with  the 
plaintiff  as  his  surety.  Upon  the  arrival  of  this  note  at  maturity,  . 
the  payee  applied  for  payment ;  and  in  order  to  meet  the  demand, 
the  loan  of  2501.  was  requested,  and  that  sum  was  agreed  to  be 
lent  to  Dodd  by  the  obligee  of  the  bond,  on  condition  that  the 
plaintiff  and  defendant  would  enter  into  another  bond  as  sureties 
for  Dodd.  Before  the  plaintiff  would  execute  the  bond,  she  insisted 
apon  the  promissory  note  being  delivered  up,  and  that  a  fresh  note 
for  25(M.  should  be  given  to  her  by  Dodd.  This  was  done,  and 
fihe  thereupon  executed  the  bond ;  but  there  was  no  evidence  that 
the  defendant  was  aware  of  this  part  of  the  transaction.  It  was 
contended,  on  the  part  of  the  defendant,  that  the  present  action 
would  not  lie.  The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  plaintiff  and  defendant  were  co-sureties  for  Dodd  ;  and  he  told 
them,  that  if  they  should  be  of  that  opinion,  the  plaintiff  would  be 
entitled  to  recover.     The  plaintiff  obtained  a  verdict. 

letters  were  improperly  rejected,  was  they  entertained  strong  doubts  upon 

made  abeolute.  the  matter.    The  Lord  Chief  Babon 

said  that  he  bad  invited  a  bill  of  ex- 

Angtil  T.    Wor$Uy,    H.    T.,    1849,  ceptions  when  the  objection  was  raised 

Jan.  25).     In  this  case  also  the  same  to  the  admission  of  the  letters  at  the 

^Miint  waa  discussed,  when  the  Court  trial;  and  the  Court  discharged  the 

•t^ted  that  they  felt  themselves  bound  nile  for  a  new  trial. 
Hy  the  two  preceding  cases,  but  that 
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DoNB  Evans  now  moved  for  a  new  trial,  on  the   gronnd  of  mis- 

Wallbt.  direction : 

[  *199  ]  In  the  present  case  the  plaintiff  was  herself  the  ^principal  in  the 

transaction,  as  she  received  a  promissory  note  from  Dodd ;  and  as 
that  fact  was  unknown  to  the  defendant,  it  would  be  unjast  that 
she  should  have  this  remedy,  in  addition  to  that  which  the  note 
enables  her  to  adopt.  These  parties  do  not  stand  in  the  relation  of 
co-sureties,  and  the  learned  Judge  should  not  have  so  directed  the 
jury.  This  action  is  purely  an  equitable  one.  [He  referred  to 
CoweU  V.  Edwards  (i)  and  the  notes  to  Lampleigh  v.  BrathwaU,  in 
Smith's  Leading  Cases  (2).] 

(BoLFB,  B. :  It  was  surely  a  question  of  fact  for  the  jury  to  say 
upon  what  terms  the  defendant  signed  the  bond.  Prima  fade 
the  defendant  is  liable  to  the  plaintiff  for  contribution,  as  they  are 
co-sureties  for  the  loan  made  to  Dodd.) 

It  would  be  unjust  that  the  plaintiff  should  have  her  remedy  on 
the  promissory  note  against  Dodd,  and  also  in  this  action  against 
the  defendant. 

Pollock,  C.  B.  : 

There  ought  to  be  no  rule.    It  appears  to  me  that  the  direction 
of  the  learned  Judge  at  the  trial  was  quite  correct.    The  circum- 
stances of  this  case  are  shortly  these :  A  promissory  note  for  2001. 
had  been  given  by  Dodd,  and  a  sum  ^as  offered  to  be  advanced  to 
[  '*200  ]       him  *upon  the  plaintiff  and  defendant  entering  into  a  bond  as 
co-sureties.     The  plaintiff,  before  executing  that  instrument,  insisted 
upon  having  a  note  for  2501.  given  to  her.     The  simple  question  is, 
whether  the  note  for  250Z.  was  given  by  Dodd  to  the  plaintiff  as  a 
mere  collateral  security  for  the  payment  of  the  money  on  the  bond, 
or  whether  there  was  such  an  arrangement  as  to  extinguish  the 
defendant's  liability  as  co-surety.    That  was  a  question  of  fact  for 
the  jury,  and  was,  I  think,  properly  left  to  them. 

Parke,  B.  : 

I  am  of  the  same  opinion.     The  only  question  is,  quo  animo  the 

promissory  note  was  given.     If  it  could  be  supposed  that  there  was 

an  arrangement  between  the  several  parties,  by  which   it  was 

agreed  that  the  note  should  be  given  to  extinguish  the  defendant  s 

(1)  2  Bob.  &  P.  268.  (2)  Vol.   1.  p.  71.     [S«  11th  ed.. 

vol.  1,  p.  141.] 
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(2  Ex.  213—214  ;  S.  0.  17  L.  J.  Ex.  229.) 

Where  several  defendants  appear  by  several  counsel,  it  is  a  matter  for 
the  discretion  of  the  presiding  Judge  whether  he  will  allow  more  than  one 
eaunsel  to  be  heard.  Semble,  that,  where  one  defence  alone  is  relied  on, 
the  better  rule  is,  that  one  counsel  only  ought  to  be  heard. 

Dbbt  for  wages  and  salary  due  to  the  plaintiff,  as  the  secretary 
and  servant  of  the  defendants.  Plea,  by  all  the  defendants,  except 
as  to  28/.,  never  indebted ;  and  as  to  that  sum,  payment  thereof 
into  Court.    The  defendants  all  appeared  by  the  same  attorney. 

At  the  trial,  before  Parke,  B.,  at  the  London  sittings  in  the 
present  Term,  it  appeared  that  the  plaintiff  acted  as  the  secretary 
U)  the  Company  of  which  the  defendants  were  all  members,  and 
the  only  question  was,  whether  all  the  defendants  were  parties  to 
the  contract.  After  the  counsel  for  one  of  the  defendants  had 
addressed  the  jury,  Lush  applied  to  be  also  heard  for  the  other 
defendant  Brooke,  but  was  refused  by  the  learned  Judge.  The 
plaintiff  obtained  a  verdict. 

Lush  now  moved  for  a  new  trial  : 

The  learned  Judge  ought  to  have  allowed  counsel  to  address  the 
jury  for  the  defendant  Brooke.  If  there  had  been  separate  pleas 
pat  upon  the  record,  he  would  have  been  entitled  to  that  right ; 
and  the  fact  that  there  is  only  one  plea  which  is  adopted  in  practice, 
can  make  no  difference  in  that  respect. .  (He  referred  to  King  v. 
WUUamson  (i),  Massey  v.  Goyder  (2),  Ridgway  v.  Philip  (a).) 

;  1)  3  Stark.  162.  (3)  40  B.  B.  623  (1  Or.  M  &  B.  415). 

12)  34  R  B.  782  (4  Car.  &  P.  162). 
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liability  as  co-surety,  so  that  the  plaintiff  was  only  to  look  to  Doke 
Dodd  and  not  to  the  defendant  at  all,  the  learned  counsel  for  the  wallkt. 
defendant  should  have  had  that  question  left  to  the  jury.  But  it 
seems  to  me  that  the  real  motive  in  taking  the  note  was  that  Dodd 
should  repay  the  plaintiff,  or,  in  other  words,  it  was  taken  as  a 
collateral  security  for  repayment,  if  she  should  be  called  upon 
to  pay  the  amount  of  the  bond ;  and  I  do  not  think  that  the 
qaestion  with  respect  to  the  defendant  is  in  the  least  degree  affected 
by  that  transaction. 

BoLFB,  B.,  and  PiiAtt,  B.,  concurred. 

Rvle  refused. 


NICHOLSON  v.   BROOKE  and   Othebs.  ^Ifi^ 


[218] 
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NioHOLBOK        (Parke,  B.  :  There  was  only  one  ^defence  substantiaUy  set  up 
Brooke.      ui  the  present  case,  for  if  the  plaintiff  had  failed  to  show  that  one 
[  *2i4  ]      defendant  was  a  party  to  the  contract,  he  would  have  failed  as  to 
all ;  and  for  that  reason  I  refused  the  application. 

Pollock,  C.  B.  :  In  Chippendale  v.  Masaon  (i),  Lord  Chief  Justice 
GiBBS  said — ''  The  interest  of  the  defendants  being  the  same,  I  can 
only  hear  one  counsel.  This  is  a  rule  I  received  from  a  Judge  of 
whom  no  one  can  speak  without  respect,  and  almost  reverence ; 
I  mean  my  very  learned  and  excellent  predecessor,  Chief  Justice 
Mansfield.    By  this  rule  I  will  abide." 

BoLFE,  B. :  The  cases  show  that  it  is  a  mere  matter  for  the 
discretion  of  the  Judge  at  the  trial.) 

Pollock,  C.  B.  : 

There  will  be  no  rule.  It  is  a  matter  purely  for  the  discretion 
of  the  Judge  at  Nisi  Prius,  whether  he  will  allow  one  or  more 
counsel  to  address  the  jury  on  the  part  of  the  defendants.  If 
there  are  a  number  of  defendants  whose  interests  are  precisely  the 
same,  and  only  one  point  of  defence  is  raised,  he  exercises  a  proper 
discretion  by  allowing  only  one  counsel  to  address  the  jury. 

Parke,  B.,  Rolpb,  B.,  and  Plate,  B.,  concurred. 

Ride  refused. 

184a  EEG.   V.  EENTON. 

May  10 
JL  (2  Ex.  216—223 ;  S.  C.  17  L.  J.  Ex.  204 ;  6  Dowl.  &  L.  750.) 

[  216  J  ^  party  in  custody  under  a  writ  of  extent,  at  the  suit  of  tlie  Crown, 

was  allowed  voluntarily  to  escape,  but  was  retaken  and  restored  into 
the  same  custody,  and  under  the  same  writ :  Held,  that  he  was  rightly  in 
custody,  and  was  not  entitled  to  his  discharge. 

Lush  had  obtained  a  rule,  calling  upon  the  Attorney-General. 
or  the  Commissioners  of  Excise,  and  the  Sheriff  of  the  county  of 
Surrey,  to  show  cause  why  the  writ  of  extent  issued  against  the 
defendant  should  not  be  quashed,  and  the  defendant  discharged 
out  of  the  custody  of  the  sheriff.  It  appeared  from  the  affidavits, 
that  the  defendant  was  taken  in  custody  upon  the  81st  of  January. 
[  ^217  ]  under  a  writ  of  extent  *issued  at  the  suit  of  the  Crown,  for  certain 
penalties  incurred  by  him  for  having  violated  the  excise  laws. 
The  writ  was  made  returnable  in  vacation.     The  defendant  had 

(1)  4  Camp.  174.    See  34  B.  B.  772,  «. 
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been  removed  from  prison  on  the  12th  of  Febraary,  by  an  order  Rao. 
of  the  CommiBsioners  of  Excise,  for  the  purpose  of  giving  evidence  rbnton. 
apon  matters  with  respect  to  the  writ  of  extent.  He  was  afterwards 
taken  back  to  the  same  custody.  The  above  rule  was  obtained 
upon  two  grounds :  the  first  was,  that  the  writ  was  void,  as  the 
return-day  was  in  vacation;  and  secondly,  that  the  fact  of  the 
defendant  having  been  removed  from  gaol  without  a  habeas  corpus 
ad  testificandum  operated  as  an  escape,  and  that  he  was  entitled 
to  his  discharge. 

The  Attorney-General  now  showed  cause : 

The  first  point  upon  which  this  rule  was  obtained  is  settled  by 
the  8th  section  of  stat.  5  &  6  Vict.  c.  86,  which  authorises  the 
return  of  writs  of  extent  to  be  made  in  vacation  (i).  As  to  the 
main  point  in  the  case  (which  is  an  important  one),  it  may  be 
admitted  that,  as  between  subject  and  subject,  if  a  party  is  brought 
up  out  of  gaol  without  a  habeas  corpus,  it  is  a  voluntary  escape,  and 
he  cannot  be  retaken.  But  this  rule  only  applies  as  between 
subject  and  subject,  and  not  as  between  a  subject  and  the  Grown. 

(Pollock,  C.  B.  :  The  Crown  is  not  affected  by  the  laches  of  its 
officers.) 

It  was  so  said  in  Sheffield  v.  Eatclife  (2).     The  same  rule  is  laid 

down  in  The  Attorney-General  v.  Chitty  (3),  which  was  approved 

of  in  the  more  recent  case  of  The  Attorney-General  v.  Walmsley  (4). 

The  case  of  The  Attorney -General  v.  Ansted  (5)  is  founded  upon  the 

same  principle,  which,  in  truth,  disposes  of  the  present  question. 

Bat  an  Anonymous  case  in  Savile  (6),  which  is  translated  in  West 

on  Extents (7),  is  precisely  in   point.     There,   "It  was  said  *by      [*2i8] 

Fanshawe,  the  Queen's  remembrancer,  that  if  one  be  in  execution 

at  the  suit  of  the  Queen,  in  the  Fleet,  the  Warden  of  the  Fleet 

may  suffer  him  to  go  to  his  counsel  with  his  keeper;  but  it  is 

otherwise  if  he  be  in  execution  at  the  suit  of  a  common  person. 

And  the  reason  is  this,  that  if  he  that  is  in  execution  for  the  Queen 

happen  to  escape,  the  Warden  for  the  Queen  may  retake  him ;  but 

it  is  otherwise  in  the  case  of  a  common  person :  quod  tota  curia 

(1)  See  the  Judicature  Act,  1873  (4)  12  M.  &  W.  179. 
(36  ft  37  Yict.  c  66),  bs.  26  and  28.—  (d)  12  M.  &  W.  520. 
J.  O.  P.  (6)  P.  29. 

(2)  Hob.  347.  (7)  P.  87. 

(3)  Parker,  48. 
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R»o.  concessit.'*  There  was,  therefore,  no  doubt  at  all  expressed  upon 
Bknton.  that  part  of  the  case.  "And  in  Michaelmas  Term,  (24  Eliz.), 
Edward  Fisher  was  in  execution  at  the  suit  of  Serjeant  Puckering, 
and  afterwards  procured  himself  to  be  in  execution  at  the  suit  of 
the  Queen,  and  came  into  Court  by  Serjeant  Fenner,  and  prayed 
that  he  might  have  leave  to  go  to  his  counsel,  when  good  sureties 
found  to  the  Court.  Shutb  :  The  party  has  interest  in  his  body  as 
well  as  the  Queen.  Manwood  :  But  if  the  Queen  had  first  execu- 
tion, then  it  was  doubted  when  he  was  in  the  Common  Pleas,  in  the 
case  of  Draycot.  Shutb  and  Chick  :  It  is  all  one  in  our  opinion ; 
and  of  the  same  opinion  was  Gawdy,  Justice."  It  is  also  stated 
in  the  same  work  (i),  that  "  the  distinction  taken  in  Godbold, 
p.  298,  is,  that  where  the  party  is  first  taken  for  the  Crown,  there 
the  subject  cannot  have  an  interest  in  his  person  simul  et  semd 
with  the  King ;  but  where  the  party  is  first  taken  by  the  subject, 
there  the  subject  may  have  an  interest  in  his  debtor's  person  mud 
et  semel  with  the  Crown.  But  it  may  be  that  there  are  many  cases 
which  this  distinction  will  not  reconcile."  There  the  Queen's 
remembrancer  was  an  oflBcer  certifying  the  practice  of  the  Court, 
that  a  party  in  custody  at  the  suit  of  the  Crown  might  go  out  with 
the  keeper,  as  in  the  present  case.  In  Dyer  (2)  it  is  said,  **  And 
by  the  leave  of  the  Court  he  shall  be  suffered  with  a  keeper  to  go 
to  his  counsel,  with  instructions  to  prosecute  the  attaint." 

[  219  ]  Watson  and  J.  Wilde,  who  also  appeared  to  show  cause  on  the 

part  of  the  Crown,  were  stopped  by  the  Court  : 

Lush  and  J.  W.  Rogers,  in  support  of  the  rule  : 

The  first  point  upon  which  this  rule  was  obtained  is  admitted 
not  to  be  sustainable.  As  to  the  second  point,  it  is  submitted  that 
the  case  stands  upon  a  different  footing  from  that  upon  which  it 
has  been  put  by  the  Attomey-Oeneral.  This  is  not  the  case  of  a 
voluntary  escape,  in  the  sense  in  which  that  term  is  ordinarily 
used.  The  Crown  cannot  take  its  debtor  out  of  prison  without  a 
writ  of  habeas  coi-pus,  or  the  leave  of  a  court  of  law.  Here  the 
debtor  was  dealt  with  under  the  authority  of  the  Crown. 

(Pollock,  C.  B.  :  If  the  Crown  has  the  right  so  to  deal  with  its 
debtor,  then  cadit  qtuestio ;  if  the  act  be  wrong,  then  the  Grown  is 
not  bound  by  the  act  of  its  officer.) 

(1)  P.  88.  (2)  Vol.  3.  p.  365  a. 
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This  is  the  act  of  the  Grown  itself.  A  person  who  is  wrongfully  Bbo. 
taken  oat  of  custody  cannot  be  taken  again  into  custody  under  the  rknton. 
Bame  authority  by  which  he  had  been  previously  detained.  There 
is  a  case  in  Dyer  (i),  where  it  is  said,  that  **  the  command  of  the 
Treasurer  and  Chancellor  are  not  sufficient  warrant  to  license  one 
condemned  in  execution  to  go  with  a  keeper,  or  otherwise,  at  large, 
for  the  Queen  herself  could  not  do  that,  as  was  holden  by  the 
opinion  of  all  the  justices  of  both  Benches  in  the  time  of  Queen 
Mary." 

(Pabke,  B.  :  There  the  debtor  was  in  custody  at  the  suit  of  a 
subject  as  well  as  of  the  Crown,  but  that  is  not  the  case  here.) 

The  law  has  always  regarded  with  great  jealousy  the  rights  of  the 

Crown  as  affecting  the  liberty  of  the  subject.     In  Thurland's  case  (2), 

it  was  held  that  the  Crown  cannot  authorise  a  person,  in  execution 

at  the  suit  of  a  subject,  to  be  taken  up  for  any  purpose  of  its  own. 

The  case  in  Savile  may  be  distinguished  from  the  present,  as  there 

it  was  a  matter  ex  gratia  to  the  subject  ^himself,  but  here  it  is       [  *220  ] 

adverse  to  him.     The  general  rule  is,  that  where  there  has  been 

a  voluntary    escape,   the    party   cannot    be    retaken   under  the 

same  writ. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  There 
are  several  points  that  might  have  arisen  in  this  case,  and  which 
might  have  called  for  a  more  deliberate  and  serious  judgment ;  for 
in  some  respects  the  cases  may  be  questioned,  and  the  authorities 
are  to  a  certain  extent  conflicting.  If  the  defendant  had  been  in 
custody  at  the  suit  of  the  subject  as  well  as  of  the  Crown,  there 
might  exist  a  doubt  whether  the  priority  of  the  one  or  the  other 
would  create  a  difference  as  to  the  liability  of  the  sheriff  or  the 
liability  of  the  creditor.  The  question,  however,  before  us  is 
simply  this :  a  defendant  in  execution,  and  in  custody  under  a 
writ  of  extent,  is  removed  by  an  order  of  the  Commissioners  of 
Excise  (the  order  being  directed  to  a  particular  sheriff)  for  the 
purpose  of  giving  evidence  touching  the  matter  of  the  extent  itself. 
He  is  accordingly  taken,  and  returns  into  the  same  custody ;  and 
the  question  is,  whether  he  is  now  entitled,  as  against  the  Crown, 
to  his  discharge.     I  am  of  opinion  that  he  is  not.    I  do  not  mean 

(1)  Vol.  3,  p.  297  a.  (2)  2  Dyer.  162  b. 
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Bca.  to  throw  any  doubt  upon  the  Crown's  right  to  remove  the 
Bbnton.  defendant;  but  that  is  a  question  which  is  very  different  from 
the  present.  Here  the  question  involves  this  principle  only,  viz. 
that  the  Grown  cannot  be  prejudiced  by  the  misconduct  or  negli- 
gence of  any  of  its  officers,  whether  with  respect  to  the  rights  of 
property  or  the  right  to  the  custody  of  the  debtor  till  the  debt  is 
paid.  The  case  in  Savile  is  an  authority  for  the  principle  for 
which  the  Attorney -Qenerdl  contends,  and  upon  that  part  of  the 
case  there  is  no  doubt  whatever.  As  to  the  other  question  there 
is  some  doubt,  and  the  authorities  are  conflicting  on  that  point. 
I  have  always  understood  it  to  be  a  maxim  of  the  common  law, 
[  •221  ]  that  the  Crown  cannot  ever  be  prejudiced  by  *the  lacht$  of  any  of 
its  officers.  That  being  so,  the  present  case  is  clear,  without  reference 
to  the  case  in  Savile,  or  to  any  other  authority. 

Pabke,  B.  : 

I  entirely  concur  with  the  Lord  Chief  Baron.  I  think  that  the 
only  point  we  have  to  decide  is,  whether,  if  after  an  escape  (which 
we  may  assume  to  be  voluntary)  the  defendant  is  again  in  the 
custody  of  the  sheriff,  he  is  lawfully  in  custody  under  the  former 
extent.  I  think  that  is  the  only  point  we  have  to  decide.  I  do  not 
mean  to  decide  that  the  authority  of  the  Crown  would  not  be  a 
justification  for  taking  the  debtor  out  of  the  sheriff's  custody  during 
that  time;  but  I  assume,  for  the  purpose  of  the  argument,  that 
there  has  been  a  voluntary  escape  permitted  by  the  sheriff,  and 
that  he  has  the  debtor  in  custody  again  under  the  former  writ  of 
extent.  Now,  there  is  a  clear  distinction,  according  to  the  authority 
in  Savile,  between  the  case  of  the  subject  and  that  of  the  Crown. 
In  the  former  case,  there  is  no  doubt  that  the  sheriff  could  not 
retake  the  defendant,  because  it  was  his  own  voluntary  escape,  and 
the  subject  could  not  take  the  defendant  again,  because  he  is  bound 
by  the  act  of  the  officer.  But  in  the  case  of  the  Crown,  as  it  is  not 
bound  by  the  act  of  the  officer,  the  escape  is  nothing.  It  is  an  act 
of  wrong  on  the  part  of  the  sheriff  who  permits  the  escape,  but  the 
execution  is  not  satisfied.  I  should  have  come  to  the  same  con- 
clusion to  which  I  have  arrived  in  the  present  case  upon  principle, 
and  without  the  authority  of  the  case  in  Savile,  which  is  directly  in 
point.  There  the  distinction  is  to  be  observed  between  the  process 
of  the  Crown  and  the  process  of  the  subject ;  in  the  former  case, 
the  debt  is  satisfied  by  the  sheriff's  voluntarily  permitting  the 
defendant's  escape,  but  that  is  not  so  in  the  case  of  the  Crown.    As 
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to  the  disputed  points  in  the  case,  upon  which  it  is  not  necessary         Rbo. 

for  as  now  to  give  any  opinion,  the  principal  one  is,  whether,  in  the      rbnton. 

ease  of  a  subject  as  well  as  the  Grown  having  the  ^debtor  in  execu-       [  *222  ] 

tioD,  the  act  of  the  sheriff  in  taking  the  debtor's  person  out  of 

custody  qtuHid  the  subject  is  an  escape  or  not.     Prima  facie ^  it 

would  appear  that,  if  a  voluntary  escape  be  shown,  it  is  an  injury 

to  the  subject,  and  then  he  has  his  remedy.     Then  if  the  principle 

be  correct  that  is  stated  in  one  of  the  cases  in  Dyer,  where  the 

executions,  as  between  the  Crown  and  the  subject,  conflict,  it  is  held 

that  the  debtor  is  really  not  in  execution  at  the  suit  of  the  subject 

antil  the  execution  of  the  Crown  is  satisfied.     If  that  is  the  correct 

view,  and  which,  according  to  Lord  Chief  Justice  Hulland,  is  so, 

that  disposes  of  the  question.     Then,  if  he  is  in  custody  at  the  suit 

of  bothy  the  Grown  and  the  subject,  the  act  of  the  officer  of  the 

Crown  cannot  prejudice  the  subject :  but  that  is  a  question  upon 

which  we  are  not  at  present  called  to  give  any  decision.    For  the 

reasons  which  I  have  before  given,  I  think  that  the  defendant  is 

rightly  in  custody. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  The  question  here  lies  in  a  very 
narrow  compass,  and  it  seems  to  me  to  be  entirely  governed  by 
that  part  of  the  case  in  Savile  which  is  not  controverted  by  any  of 
the  authorities.  "  It  was  stated  by  Fanshawe,  the  Queen's  remem- 
brancer," (which,  I  agree,  means  it  was  stated  officially),  ''  that  if 
one  be  in  execution  at  the  suit  of  the  Queen,  in  the  Fleet,  the 
Warden  of  the  Fleet  may  suffer  him  to  go  to  bis  counsel  with  his 
keeper ;  but  it  is  otherwise  if  he  be  in  execution  at  the  suit  of  a 
eommon  person ;  and  the  reason  is  this,  that  if  he  that  is  in  execu- 
tion for  the  Queen  happens  to  escape,  the  Warden  for  the  Queen 
may  retake  him ;  but  it  is  otherwise  in  the  case  of  a  common 
person."  That  evidently  applies  to  the  case  of  a  voluntary  escape. 
This  case  is  unqualified  by  any  authority  with  respect  to  the  case 
of  a  voluntary  escape  with  the  consent  of  the  keeper.  Upon  the 
same  writ,  the  keeper  may  retake  him  ;  but  there  is  introduced  into 
the  case  this  additional  fact,  that  the  voluntary  escape  was  by  *the  [  *223  ] 
consent  of  the  officer  of  the  Grown,  which  officer  cannot  give  a 
consent  that  shall  prejudice  the  rights  of  the  Crown ;  and  the  case 
stands  precisely  in  the  same  condition  as  if  he  had  not  given  any 
eonsent;  and  therefore  the  party  may  be  retaken,  and,  being 
retaken,  is  in  the  lawful  custody  of  the  Crown.    If  it  were  necessary 
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Rso.        to  enter  upon  the  other  point  in  the  case,  I  mnst  own  I  see  very 
rbnton.      great  doubts  on  that  point. 

Platt,  B.  : 

I  agree  that  this  rule  ought  to  be  discharged.     I  think,  under 
the  present  circumstances,  the  case  in  Savile  is  a  direct  authority. 

Rule  discharged. 


1848.  JONES  V.  BONNER  and  NASH(l). 

May  12. 
JL  (2  Ex.  230—234  ;  S.  C.  17  L.  J.  Ex.  343 ;  5  Dowl.  &  L.  718.) 

[  230  ]  Where  a  pauper  plaintiff  settles  the  action  behind  the  back  of  his 

attorney,  it  is  entirely  a  question  for  the  discretion  of  the  Court,  under  the 
particular  circumstances  of  the  transaction,  whether  they  will  interfere  and 
set  aside  the  proceedings. 

Where  a  pauper  plaintiff  settled  the  action  behind  his  attorney's  back,  br 
executing  a  release,  but  it  appeared  that  he  was  the  first  to  make  the  appli- 
cation, and  that  the  arrangement  was  fair  and  reasonable,  the  defendant 
having  pleaded  a  plea  of  release  puis  darrein  continuance^  the  Court  refused 
to  set  aside  the  deed  and  the  plea  at  the  instance  of  the  attorney. 

Skinxer  had  obtained  a  rule  in  the  present  Term,  on  the  part  of 
the  plaintifif^s  attorney,  calling  upon  the  defendants  to  show  canse 
why  the  plea  of  release  puis  darrein  continuance^  and  the  deed  of 
release  therein  mentioned,  should  not  be  set  aside. 

It  was  an  action  of  trespass  brought  by  the  plaintiff,  who  had 
been  admitted  to  sue  in  forma  pauperis.  Issue  had  been  joined,  and 
notice  of  trial  was  given  for  the  Herefordshire  Spring  Assizes  in 
1848.  In  March,  1848,  a  plea  of  a  release  puis  darrein  continuance 
was  delivered  to  the  plaintiff's  attorney,  who  thereupon  counter- 
manded the  notice  of  trial,  and  the  cause  was  not  tried.  It  appeared 
from  the  affidavits,  which  were  of  rather  a  contradictory  character, 
that  the  action  had  been  brought  for  an  alleged  trespass  to  the 
[  *28i  ]  cottage  and  goods  of  the  plaintiff,  committed  by  the  ^defendant 
Nash,  who  had  acted  under  the  commands  of  Bonner,  the  plaintiff's 
landlord.  The  plaintiff,  in  his  affidavit,  stated,  that  he  was  sorry 
he  had  executed  the  release,  but  that  he  had  been  induced  to  do  so 
by  reason  of  a  promise  made  to  him  by  Bonner  that  he  would  give 
him  a  sovereign,  and  by  one  Bodenham,  who  promised  he  would 
put  him  into  a  cottage.  The  plaintiff's  attorney,  in  his  affidavit, 
swore  that  the  plaintiff  and  Bonner  had  colluded  together  to  deprive 
him  of  his  costs,  and  that  the  release  was  executed  with  this  design. 
This  was  denied  by  Bonner's  affidavit,  and  he  stated  therein  that 

(1)  See  Francis  v.  Webb,  (1849)  7  C.  B.  731.— J.  G.  P. 
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the  plaintiff  came  of  his  own  accord  to  settle  the  action ;  that  he  Jokbs 
gave  the  plaintiff  the  sovereign  to  assist  him  and  his  family,  who  bonnbr. 
were  in  very  distressed  circumstances ;  that  the  release  in  question 
was  signed  by  the  plaintiff  at  his  house,  after  having  been  twice 
read  over  to  him  and  explained ;  and  that  no  cottage  had  ever  been 
offered  to  the  plaintiff  by  Bodenham,  or  by  any  other  person,  to 
induce  him  to  execute  that  instrument.  There  were  other  affidavits 
b  confirmation  of  Bonner's  statement. 

Martin  now  showed  cause : 
A  plaintiff  is  not  precluded  from  settling  an  action,  by  reason  of 
his  suing  in  forma  pauperis,  when  he  acts  bond  fide.  The  plaintiff 
is  dominm  litis,  and  upon  these  affidavits  it  appears  that  there  was 
no  collusion  between  him  and  the  defendants.  He  executed  the 
release,  by  his  own  statement,  to  get  rid  of  the  action  ;  and  he  was 
to  receive  an  equivalent.  The  case  of  IVHght  v.  Bin-roiighes  (i)  will 
be  relied  upon  by  the  other  side ;  but  there  the  plaintiff  expressed 
a  desire  "  to  deprive  the  lawyers  of  costs."  That  case  cannot  be 
relied  upon  as  laying  it  down  as  a  rule  of  law,  that  a  pauper  plaintiff 
cannot  settle  the  action  without  regard  to  his  attorney. 

(Pollock,  C.  B.  :  It  must  be  a  matter  in  the  discretion  of  the 
*Court,  under  the  circumstances  of  each  particular  case.  [  «232  ] 

RoLFE,  B.  :  Chief  Justice  Tindal  there  says,  "  I  will  not  say  that 
cases  may  not  arise  in  which  it  may  be  lawful  for  a  pauper  plaintiff 
to  settle  with  the  defendant,  without  regard  to  his  attorney's  lien." 
If  there  is  then  a  case,  I  think  the  present  is  such  a  case.) 

(He  was  then  stopped  by  the  Court.) 

Skinner^  in  support  of  the  rule : 

A  pauper  plaintiff  does  not  stand  in  the  same  situation  as  a 
plaintiff  who  has  not  been  admitted  so  to  sue.  In  all  cases  where 
the  plaintiff  has  been  held  to  be  doininus  litis,  he  has  been  solvent. 
The  attorney,  in  such  a  case  as  the  present,  looks  to  the  result  of 
the  action  for  his  recompense.  The  transaction  must,  therefore, 
partake  of  the  nature  of  a  collusion,  when  the  party  settles  the 
action  behind  the  back  of  his  attorney,  to  whom  he  has  entrusted 
the  conduct  of  the  whole  matter. 

(1)  71  E.  E.  459  (3  C.  B.  344). 
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JoHBs  (Platt,  B.  :  In  Wright  v.  Bun'otighes,  Mauls,  J.,  says,  "  Here, 

BoNNBB.      however,  the  client  cheats  his  attorney  of  his  costs,  and  gets  nothing 
himself.'*) 

Pollock,  C.  B.  : 

I  am  of  opinion  that  this,  rule  ought  to  be  discharged.  In  the 
case  in  the  Court  of  Comm<)n  Pleas,  which  has  been  relied  upon, 
the  Court  exercised  their  discretion  upon  the  facts  of  that  case ; 
but  so  far  from  laying  it  down  as  a  matter  of  law,  that  the  attorney 
to  a  pauper  plaintiff  is  dominus  litis,  Chief  Justice  Tindal  expressly 
guards  himself  against  such  a  position.  We  are  not  bound  by  that 
case,  in  which  the  facts  were  different  from  those  in  the  present, 
and  I  think  that  the  question  is  one  entirely  for  the  discretion  of 
the  Court.  We  cannot  assume  that  an  attorney  undertakes  a  canse 
for  a  person  who  has  been  admitted  to  sue  in  forma  pauperis  upon 
the  understanding  that  he  may  go  on  in  spite  of  the  plaintiff,  and 
that  he,  and  not  the  plaintiff,  is  dominus  litis.  If  we  are  to  make 
[  •2S8  ]  that  *assumption,  Mr.  Skinner's  argument  is  correct.  But  I  do 
not  think  that  we  can  make  such  an  assumption.  It  is  very  likely 
that  the  Court,  in  the  case  of  a  pauper  plaintiff,  would  look  more 
narrowly  into  all  the  circumstances  of  a  transaction  of  such  a 
nature  in  order  to  protect  the  attorney  from  the  collusion  of  the 
parties  to  deprive  him  of  his  costs ;  but  the  mere  naked  fact,  that 
the  action  has  been  settled  behind  the  attorney's  back,  could  not  be 
of  itself  a  sufficient  ground  for  the  interference  of  the  Court.  In 
the  present  case  it  appears  to  have  been  a  fair,  reasonable,  and 
bond  fide  arrangement  between  the  parties;  and  I  should  be  exceed- 
ingly sorry  that  in  pauper,  as  well  as  in  other  cases,  parties  should 
not  be  permitted  to  make  peace  upon  fair  and  equitable  terms,  and 
so  to  put  an  end  to  litigation.  I  should  be  exceedingly  sorry  to  pat 
any  impediment  in  the  way  of  such  an  arrangement. 

BoLFE,  B. : 

I  am  of  the  same  opinion.  In  the  case  of  Wright  v.  Burroughes, 
the  late  Chief  Justice  Tindal,  in  the  commencement  of  his  judg- 
ment, as  I  have  before  observed,  does  not  say  that  in  no  case  can 
a  pauper  plaintiff  settle  the  action  without  regard  to  his  attomey*s 
lien.  Now,  assuming  it  to  be  competent  for  the  parties  to  settle 
the  action  behind  the  attorney's  back,  I  think  that  this  is  just  one 
of  those  cases  in  which  it  should  be  allowed,  for  it  appears  to  me 
that  the  action  would  have  resulted  in  nominal  damages  only.    So 
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far  from  seeing  that  there  is  any  collusion  on  the  part  of  the  Jonks 
defendants  to  deprive  the  attorney  of  his  costs,  the  plaintiff  himself  bonnbr. 
appears  to  have  pressed  the  arrangement  upon  the  defendant 
Bomier.  I  cannot  shut  my  eyes  to  the  language  of  the  plaintiff's 
aflSdavit,  which  I  do  not  think  is  deserving  of  much  credit,  and  by 
which  the  action  seems  to  me  to  be  evidently  that  of  the  attorney. 
If,  then,  there  is  a  case  in  which  the  Court  ought  not  to  interfere, 
I  think  the  present  is  that  case. 

Piatt.  B.  :  [  28*  1 

I  entirely  concur  with  the  rest  of  the  Court.  It  seems  to  me 
that  a  pauper  plaintiff  has  the  same  right  as  any  other  plaintiff,  by 
a  bond  fide  arrangement,  to  put  an  end  to  an  action.  If  it  were  not 
so,  pauper  plaintiffs  would  become  mere  instruments  in  the  hands 
of  their  attomies  for  the  purpose  of  obtaining  costs.  It  seems  to 
me,  that  when  an  attorney  undertakes  to  conduct  the  cause  of  a 
pauper  plaintiff,  as  he  takes  him  for  better  or  worse,  it  becomes  his 
daty  to  take  care  to  inquire  into  his  character,  and  to  see  that  he  is 
an  honest  man.  This  rule  would  be  a  salutary  one,  and  would 
prevent  attornies  from  undertaking  the  case  of  any  rogue  and  vaga- 
bond who  might  apply  to  them  for  their  assistance.  It  would,  no 
doubt,  be  right  that  the  Court  should  interfere  in  a  case  where  the 
parties  put  an  end  to  the  suit  by  collusion,  for  the  purpose  of 
cheating  the  attorney  of  his  costs,  but  I  do  not  think  that  such 
appears  clearly  from  these  affidavits  to  have  been  the  case  here.  I 
am  therefore  of  opinion  that  this  rule  ought  to  be  discharged. 

Rule  discharged,  with  costs. 


Is  RE  NORTH  STAFFOEDSHIRE  RAILWAY  CO.  and       i848. 
LANDOR  AND  Others.  ^^y^- 

(2  Ex.  235-243  ;  S.  C.  17  L.  J.  Ex.  360.)  [  286  ] 

A  Railway  Company,  in  pursuance  of  the  18th  section  of  the  Lands 
Clauses  Consolidation  Act,  (8  Vict.  c.  18),  gave  notice  to  L.  and  H.,  the 
parties  interested  in  certain  land  required  for  the  railway,  to  treat  for  the 
pOTchase  thereof.  L.  and  H.  then  served  the  Company  with  a  notice 
stating  that,  as  trustees  under  the  will  of  F.,  they  claimed  an  estate  and 
interest  in  certain  copyhold  lands  and  hereditaments,  situate  &c.,  required  to 
be  purchased  by  the  Company,  and  they  claimed  3,344/.  17a.  6f/.,  as  the 
amount  of  compensation  for  the  said  lands  and  hereditaments,  and  desired  to 
have  the  same  compensation  settled  by  arbitration,  and  appointed  T.  one  of 
the  arbitrators. '  Another  arbitrator  haying  been  appointed  by  the 
Company,  the  two  arbitrators  nominated  an  umpire,  who  proceeded  with 
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[  •236  ] 


the  reference,  when  W.  claimed  compensation,  alleging  that  he  had  a 
leasehold  interest  in  the  lands  in  question.  The  umpire  awarded  1,861/.  to 
be  paid  by  the  Company  to  L.  and  H.,  as  such  trustees,  for  the  purchase 
of  the  fee-simple  in  possession,  free  from  all  incumbrances,  of  and  in  the 
copyhold  lands  and  hereditaments  required  to  be  purchased  by  the  Com- 
pany :  Held,  that,  under  the  statute,  the  award  was  bad,  the  umpire  Dot 
haying  found  the  nature  of  the  interest  of  L.  and  H.  in  the  lands,  and 
awarded  a  distinct  compensation  in  respect  of  it ;  but  the  Oourt  refused  to 
set  the  award  aside,  leaving  the  Company  to  dispute  it  when  the  parties 
should  attempt  to  enforce  it. 

Qucere^  whether  it  was  binding  on  the  parties  by  reason  of  their  oondact? 

This  was  a  rule  calling  on  Thomas  Landor,  Richard  Haghes, 
and  Robert  Hughes  to  show  cause  why  an  award  should  not  be  set 
aside.  It  appeared  from  the  affidavits,  that,  on  the  30th  of  December, 
1846,  the  North  Staffordshire  Railway  Company  (Pottery  line),  who 
were  incorporated  by  the  9  &  10  Vict.  c.  Ixxxv.,  gave  notice,  under 
the  18th  section  of  the  Lands  Glauses  Consolidation  Act,  (8  Vict, 
c.  18),  to  Thomas  Landor,  Richard  Hughes,  and  Robert  Hughes, 
that  they  required  to  purchase  certain  lands  and  hereditaments  in 
which  the  said  Thomas  Landor,  Richard  Hughes,  and  Robert 
Hughes  were  interested,  and  they  demanded  the  particulars  of 
their  estate  and  interest  therein.  On  the  15th  of  May,  1847, 
Landor  and  the  others  sent  to  the  Company  the  following  notice  : 

"  To  the  North  SfcaflFordshire  Railway  Company,  &c. — We  the 
undersigned,  Thomas  Landor,  Richard  Hughes,  and  Robert  Hughes, 
do  hereby  give  you  notice,  that,  as  trustees  named  and  appointed 
in  and  by  the  last  will  and  testament  of  Francis  Figgins,  of  &c, 
we  have  and  claim  an  estate  and  interest  in  certain  copyhold  lands 
and  hereditaments  situate  in  Sutton,  in  the  parish  of  Prestbury,  in 
the  county  of  Chester,  required  to  be  purchased  or  taken  by  the 
said  Company  for  the  purposes  of  their  said  railway ;  and  that  we 
do  claim  compensation  for  the  said  lands  and  hereditaments,  *and 
that  the  sum  of  8,844^  lis.  6d.  is  the  amount  of  compensation  we 
so  claim. 

'*  And  we  do  hereby  give  you  notice  and  require  you  to  purchase 
a  certain  plot  of  land,  part  of  the  said  lands  and  hereditaments 
situate  in  Sutton  aforesaid,  which  will  be  cut  off  and  divided  by  the 
works  of  the  said  railway,  and  adjoining  or  near  to  the  plot  of  land 
numbered  422  in  the  plan  and  book  of  reference  of  the  said  Company. 
And  we  do  hereby  signify  our  desire  to  have  the  same  compensation 
settled  by  arbitration.  And  we  do  hereby  nominate  and  appoint 
Thomas  Hill,  of  &c.,  to  be  one  of  the  arbitrators  in  the  premises ; 
and  we  do  hereby  request  you  to  nominate  and  appoint  another 
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arbitrator;  to  which   said  arbitrators,  or  their  umpire,  the  said  in  re 

elaim  shall  be  referred.    Dated  &c.  stapfokd- 

"  Thomas  Landob,  bailw^Co. 

"  BiCHARD   HUOHBS,  ,       ^^ 

Landor  and 

**  ROBBBT   HuOHBS."  OthbBS. 


On  the  19th  of  May,  1847,  the  Railway  Company  sent  to  Landor 
and  the  others  the  following  notice : 

"  Whereas  the  North  Staffordshire  Bailway  Company  require  to 
purchase  and  take  certain  lands  and  hereditaments  for  the  purpose 
of  the  North  Staffordshire  Bailway  (Pottery  line)  Act,  1846,  situate 
in  the  parish  of  Prestbury,  in  the  county  of  Chester,  and  which  are 
wholly  or  part  of  the  lands  and  hereditaments  numbered  817,  401, 
402,  418,  416,  417,  and  part  of  422,  in  the  plan  and  book  of  refer- 
ence for  the  railway  authorised  to  be  constructed  by  the  said  recited 
Act  for  the  said  parish  of  Prestbury :  and  whereas,  on  the  14th  day 
of  January  last,  a  notice  of  the  intention  of  the  North  Staffordshire 
Bailway  Company  to  purchase  and  take,  for  the  purposes  aforesaid, 
the  said  lands  and  hereditaments,  was   duly  served  on  Thomas 
Landor,  and,  on  the  15th  day  of  January  last,  a  notice  of  such 
intention  was  duly  served  on  Bichard  Hughes  and  Bobert  Hughes, 
as  the  owners  of,  or  as  parties  interested  in,  the  said  lands  and 
^hereditaments,  or  as  parties  enabled,  by  the  Lands  Clauses  Con-       [  *237  ] 
soUdation  Act,  1845,  to  sell  and  convey  or  release  the  same  lands 
and  hereditaments  to  the  said  Company ;  and  the  said  lands  and 
hereditaments  so  required  as  aforesaid  were,  on  the  said  notices  so 
served  on  you  as  aforesaid,  for  better  description,  delineated  on  the 
plan  attached  to  each  of  the  said  notices,  or  delivered  therewith, 
and  were  therein  distinguished  by  a  red  colour :  and  whereas  they 
have  stated  the  particulars  of  their  claim  in  respect  of  the  said 
lands  and  hereditaments  to  be,  that  such  lands  and  hereditaments 
are  of  copyhold  tenure,  and  you  claim  the  sum  of  8,844Z.  lis.  6d. 
as  compensation  for  the  same  lands  and  hereditaments,  and  they 
and  the  said  Company  have  not  agreed  as  to  the  amount  of  com- 
pensation to  be  paid  by  the  said  Company  for  the  interest  in  such 
lands  belonging  to  them,  or  which  they  are,  by  the  Acts  before 
recited  and  referred  to,  enabled  to  sell,  and  for  the  damage  to  be 
sustained  by  them  by  reason  of  the  execution  of  the  works  of  the 
said  railway:    and  whereas  the  said   Thomas  Landor,  Bichard 
Hughes,  and  Bobert  Hughes  have,  by  notice  in  writing,  bearing 
date  the  16th  day  of  May  instant,  signiiSed  to  the  said  Company 


598  1848.    EX.     2  EX.  237—288.  [b.b. 

In  re        their  desire  to  have  the  question  of  such  compensation  settled  by 
Stafford,     arbitration :  now  I  the  undersigned,  Jonathan  Samuda,  Secretary 
Railway  Co   *^  *^®  ®*^^  North  Staffordshire  Railway  Company,  do  hereby  nomi- 
AND         nate  and  appoint  Thomas  Eempson,  of  &c.,  as  arbitrator  on  behalf 
Othebs.      of  the  said  Company,  to  whom,  with  the  arbitrator  appointed  by 
the  said  Thomas  Landor,  Richard  Hughes,  and  Robert  Hughes, 
shall  be  referred  the  question  as  to  the  amount  of  compensation  to 
be  paid  by  the  said  Company  for  the  purchase  of  the  said  lands 
and  hereditaments,  or  of  the  interest  of  the  S5iid  Thomas  Landor, 
Richard  Hughes,  and  Robert  Hughes  therein,  or  for  the  interest  of 
any  other  person  or  persons  which,  by  the  said  Acts  hereinafter 
recited  or  referred  to,  you  the  said  Thomas  Landor,  Richard  Hughes, 
and  Robert  Hughes  are  enabled  to  sell,  and  also  for  the  damage 
[  •^ss  ]       that  *may  be   sustained  by   the   said   Thomas  Landor,  Richard 
Hughes,  and  Robert  Hughes,  or  such  person  or  persons  as  afore- 
said, by  reason  of  the  execution  of  the  works  of  the  said  Company. 
Dated  &c. 

"J.  Samdda, 
*'  Secretary  to  the  said  North  Staffordshire 
Railway  Company." 

The  arbitrators  appointed  an  umpire,  under  the  27th  section  of 
the  Lands  Clauses  Consolidation  Act,  and  several  meetings  took 
place,  at  which  one  Thomas  Wright  claimed  compensation,  on  the 
ground  that  he  had  an  agreement  for  a  renewal  of  an  expired  lease 
of  the  land  in  question,  for  a  term  of  seven  years  from  Christmas, 
1846,  for  the  purpose  of  making  bricks,  under  which  agreement  he 
had  paid  rent,  and  on  the  faith  of  which  he  had  expended  a  large 
sum  of  money  in  building  sheds  and  erecting  a  steam-engine.  The 
two  arbitrators  having  failed  to  make  their  award  within  the  time 
limited  by  the  Slst  section  of  the  above  Act,  on  the  8th  of  November 
the  umpire  made  his  award,  the  material  part  of  which  is  as 
follows : 

"  I  do  hereby  award  and  determine  that  the  sum  of  1,861L  is.  6rf. 
is  the  value,  and  shall  be  paid  by  the  said  North  Staffordshire  Rail- 
way Company  to  the  said  Thomas  Landor,  Richard  Hughes,  and 
Robert  Hughes,  as  such  trustees  as  aforesaid,  for  the  purchase  of 
the  fee-simple  in  possession,  free  from  all  incumbrances,  of  and  in 
the  said  copyhold  lands,  tenements,  and  hereditaments  described  in 
the  said  ffrst-recited  notice,  and  delineated  in  the  plan  thereunto 
attached  or  delivered  therewith,   and  therein   coloured  red,  and 
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required  to  be  purchased  and  taken  as  aforesaid.     And  that  the         In  re 
further  sum  of  1,04(M.  18«.  4d.  shall  be  paid  by  the  same  Company    staftobd. 
to  the  said  Thomas  Landor,  Richard  Hughes,  and  Bobert  Hughes,  «    bhirb 
as  such  trustees  as  aforesaid,  as  compensation  for  the  damage  that         and 
has  been  or  will  be  sustained  by  the  said  Thomas  Landor,  Richard      othb^^ 
*Hughes,  and  Robert  Hughes,  as  such  trustees  as  aforesaid,  by      L  ^239  ] 
reason  of  the  execution  of  the  said  railway  and  works,  and  also  of 
the  severing  of  the  same  lands  and  hereditaments  from  the  other 
lands  of  the  said  Thomas  Landor,  Richard  Hughes,  and  Robert 
Hughes,  as  such  trustees  as  aforesaid,  or  otherwise  injuriously 
affecting  such  other  lands,  by  the  exercise  of  the  powers  of  the  said 
Lands  Clauses  Consolidation  Act,  1845,  or  of  the  Act  or  Acts 
authorising  the  said  railway  and  works,  or  any  Act  incorporated 
therewith,"  &c. 

On  the  16th  of  December  the  Company's  solicitor  sent  to  the 
solicitor  of  Landor  and  the  others  a  copy  of  the  award,  at  the  same 
time  giving  notice  of  Wright's  claim,  and  stating,  that,  in  the  event 
of  his  taking  proceedings  against  the  Company  to  obtain  compensa- 
tion, they  should  deduct  the  amount  from  the  purchase-money. 
On  the  20th  of  December  the  solicitor  of  Landor  and  the  others 
returned  for  answer,  that  they  considered  Wright  had  no  claim  on 
them  for  compensation,  and  that  they  could  not  allow  the  Company 
to  make  any  deduction  from  the  purchase-money  awarded.  On 
the  27th  of  December,  1847,  the  solicitor  of  Wright  gave  notice  to 
the  Company  not  to  pay  to  Landor  and  the  others  the  sum  awarded 
until  an  arrangement  had  been  made  with  Wright.  The  following 
are  the  substantial  grounds  upon  which  the  rule  nisi  was  obtained : 

''  That  the  umpire  has  not,  in  or  by  his  award,  decided  what  is 
the  amount  of  compensation  to  be  paid  by  the  North  Staffordshire 
Railway  Company  for  the  interest  of  Thomas  Landor,  Richard 
Hughes,  and  Robert  Hughes,  in  the  lands  and  hereditaments,  in 
the  award  mentioned,  required  by  the  Company  to  be  purchased 
and  taken.  That  the  said  Thomas  Landor,  Richard  Hughes,  and 
Robert  Hughes,  having  a  limited  interest  only  in  the  said  lands 
and  hereditaments,  and  not  being  enabled,  by  the  said  Acts  of 
Parliament  in  the  award  mentioned  or  otherwise,  to  sell  the  interest 
therein  *of  Thomas  Wright,  in  the  affidavit  in  this  case  mentioned,  [  *24o  ] 
and  such  interest  of  the  said  T.  Wright  having  been  notified  to  and 
proved  before  the  said  umpire,  he,  the  said  umpire,  ought  to  have 
awarded  a  distinct  sum  for  the  said  interest  of  the  said  Thomas 
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In  re  Landor,  Richard  Hughes,  and  Robert  Hughes :  by  bis  only  award- 

Staffobd-  ing  a  gross  sum  for  the  fee-simple  in  possession,  free  from  all 

BAiLWiLT  Co.  iiicumbrances,  it  cannot  be  ascertained  what  amount  is  to  be  paid 

AND  to  the  said  Thomas  Landor,  Richard  Hughes,  and  Robert  Hughes, 

LANDOB  AWD  ,  o         »  -z>         y 

Otbbbs.  for  their  interest  in  the  said  lands  and  hereditaments,  and  that 
there  is  no  machinery  in  the  said  Acts  or  either  of  them  to  appor- 
tion or  ascertain  the  proportion  of  the  said  sum  of  1,861Z.  2«.  6d. 
in  the  said  award  mentioned  which  is  to  be  paid  to  them,  and  the 
proportion  thereof  which  is  to  be  paid  to  the  said  T.  Wright,  or  to 
any  other  incumbrancer  or  person  entitled  to  any  interest  in  the 
said  lands  and  hereditaments.  That  the  award  is  bad,  because  the 
said  Thomas  Landor,  Richard  Hughes,  and  Robert  Hughes  did  not, 
in  and  by  their  notice  in  the  said  award  mentioned,  or  in  or  by 
their  claim  therein  mentioned,  or  by  the  said  appointment  of  arbi- 
trator therein  mentioned,  or  otherwise  howsoever,  state  the  nature 
of  the  interest  belonging  to  them  in  the  said  lands  and  heredita- 
ments in  respect  whereof  they  claimed  compensation,  or  the 
particulars  of  their  estate  and  interest  in  the  said  lands  and 
hereditaments  in  respect  whereof  they  claimed  compensation." 

Martin  showed  cause : 

[  5^*1  ]  ♦    *    The  notice  by  Landor  and  the  others  of  their  claim  to  the 

lands  in  question,  and  the  appointment  by  them  of  an  arbitrator, 
was  a  valid  proceeding  under  the  23rd  section ;  or,  if  not,  the 
objection  has  been  waived  by  the  conduct  of  the  parties. 

(Pabke,  B.  :  Reading  the  terms  of  the  appointment  together  with 
[  *:242  ]  the  terms  of  the  award,  it  does  not  appear  *what  interest  these 
parties  had  in  the  lands,  nor  what  is  the  value  of  the  interest  which 
they  are  capable  of  conveying.  The  umpire  only  awards  that 
1,861Z.  28.  &d.  is  the  value,  and  shall  be  paid  for  the  purchase  of 
the  fee-simple.) 

The  award  in  substance  finds  that  the  interest  of  the  parties  is  a 
fee- simple  in  possession,  and  that  1,861Z.  2$.  6d.  is  the  value  of  that 
interest.  If  they  fail  to  make  out  a  title  to  the  fee-simple,  free 
from  all  incumbrances,  the  proper  course  is  to  proceed  under  the 
76th  and  three  following  sections,  by  which  the  purchase-money 
may  be  deposited  in  the  Bank  and  distributed  by  the  Court  of 
Chancery. 

(Pabke,  B.  :  The  award  is  bad  for  uncertainty.    It  is  made  in 
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pursuance  of  the  submission,  but  that  is  not  according  to  what  the         in  re 
statute  prescribes.    As  at  present  advised,  it  seems  to  me  that  the    staffou>. 
award  could  not  be  enforced  by  attachment;    and  on  the  other  r^ilwatCo 
hand,  it  could  not  be  set  aside,  because  the  parties,  by  their  conduct,         and 
have  agreed  to  that  submission,  though   not  according   to  the      Othbrs. 
statutory  form.     The  award  ought  to  find  the  particular  interest  of 
the  parties,  whether  an  estate  in  fee  or  for  life,  or  what  other 
interest.     In  this  case,  perhaps,   the   umpire  could  not  decide 
whether  Landor  and  the  others  were  entitled  to  the  fee-simple  or  a 
mere  equitable  interest,  because  they  have  not  stated,  in  their 
notice,  what  interest  they  possess.     The  question  then  is,  what  did 
the  parties  mean  to  refer  ?    The  appointment  of  an  arbitrator  is 
good  evidence  against  them  of  what  they  intended.    They  agreed 
to  refer  the  value  of  all  the  interest  which  Landor  and  the  others 
were  capable  of  conveying,  and  the  difficulty  is  in  saying  what  the 
arbitrators  are  to  do  on  that  reference.     The  umpire  has  neither 
valued  the  interest  of  Landor  and  the  others,  nor  has  he  found,  as 
a  hct,  that  they  were  entitled  to  the  fee-simple  ;  he  only  says,  that 
the  value  of  the  fee-simple,  if  they  have  the  power  of  conveying  it, 
is  1,8612.  2$.  6d. 

Platt,  B.  :  The  umpire  ought  to  have  awarded  to  Landor  and 
the  others  a  compensation  for  their  interest,  mintLs  that  of  Wright.) 

The  CouBT  then  called  on  [  243  ] 

Cromptan  to  support  the  rule : 

It  clearly  appears  that  there  was  a  tenancy  from  year  to  year 
outstanding  in  Wright,  which  the  umpire  has  omitted  to  notice. 
The  meaning  of  the  appointment,  which  the  statute  makes  a  sub- 
mission, is  this,  that  the  interest  of  the  parties  which  they  are 
capable  of  conveying,  and  its  value,  shall  be  the  matter  which  the 
arbitrators  shall  ascertain.  Here  the  umpire  has  not  found  what 
interest  Landor  and  the  others  possessed ;  for,  there  being  an  out- 
standing term  in  Wright,  the  umpire  only  finds  that  a  certain  sum 
is  the  value  of  the  fee-simple,  leaving  the  parties  to  divide  it.  But 
the  compensation  to  be  paid  to  a  tenant  from  year  to  year  must, 
under  the  121st  section,  be  determined  by  two  justices.  It  is  said, 
that  the  conduct  of  the  parties  may  render  the  submission  valid, 
though  not  according  to  the  statutory  form ;  but  the  Company, 
being  a  corporation,  cannot  agree  to  any  other  mode  of  submission. 

88—2 
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In  re  (Parke,  B.  :  If  the  Company  are  not  bound  by  anything  bat  the 

Stafford-    statutory  submission,  they  can  neither  maintain  an  action  nor 
BailwatCo.  proceed  by  attachment. 

AMD 

^^qT^^m'^      Pollock,  C.  B.  :  There  is  no  necessity  for  the  assistance  of  the 
Court.) 

Per  Curiam  (i) : 

The  rule  must  be  discharged,  but  without  costs. 


[244] 


IMS-       In  re  NOETH  STAFFOEDSHIRE  EAILWAY  CO.  and 

May  4. 

—  WOOD  AND  Another. 


(2  Ex.  244—251 ;  8.  C.  17  L.  J.  Ex.  354.) 

A  Railway  Company  having  given  notice  to  the  owners  of  certain  land. 
delineated  in  a  plan  annexed,  to  treat  for  the  purchase  thereof,  the  land- 
holders thereupon  gave  the  Company  a  notice,  stating  that  their  interest  in 
the  said  land  was  particularly  described  in  a  schedule  of  claim  served 
therewith ;  and  that  they  claimed  as  compensation  for  the  same,  and  for 
damage  sustained  by  the  execution  of  the  railway,  2,2802. ;  and  that,  upon 
payment  of  such  simi,  they  were  willing  to  convey  all  their  estate  in  the 
said  land ;  and  that,  if  the  amount  were  not  paid,  they  desired  the  matter 
to  be  settled  by  arbitration,  and  required  the  Company  to  appoint  an 
arbitrator.  In  the  schedule  of  claim  annexed  to  this  notice  were  included 
certain  pieces  of  land,  which  the  owners,  under  the  93rd  section,  required 
the  Company  to  purchase  as  lands  severed  by  the  railway,  and  respectively 
of  less  than  half  an  acre.  The  Company  then  gave  the  landholders  a 
notice,  whereby,  after  reciting  the  landowners'  notice,  they  appointed  an 
arbitrator,  to  whom  was  to  be  referred  the  amount  of  compensation  to  be 
paid  to  the  landowners  "for  the  purchase  of  the  said  lands."  The  arbi- 
trators appointed  an  umpire,  who  received  evidence  of  the  value  of  the  pieces 
of  land  less  than  half  an  acre,  and  awarded  one  entire  sum  for  the  purchase 
of  the  fee-simple  of  the  land  which  the  Company  required  to  purchase,  and 
also  of  the  portions  of  land  which  the  owners  required  the  Company  to 
purchase :  Held,  that  the  awai-d  was  bad,  there  being  no  valid  submisBton 
in  respect  of  the  last-mentioned  lands ;  but  the  Coitrt  refused  to  set  the 
award  aside,  leaving  the  Compaoy  to  dispute  it  when  the  parties  should 
attempt  to  enforce  it. 

Whether  the  award  could  be  supported  by  reference  to  the  conduct  of  the 
parties,  qucure. 

This  was  a  rule  calling  on  Charles  Wood  and  Richard  Wood  to 
show  cause  why  an  award  or  umpirage  should  not  be  set  aside, 
under  the  following  circumstances :  On  the  80th  December,  1846. 
the  North  Staffordshire  Bailway  Company,  in  pursuance  of  the 
18th  section  of  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict, 
c.  18,  gave  the  Messrs.  Wood  notice  to  treat  for  the  purchase  of 

(1)  Pollock,  C.  B.,  Pabxe,  B.,  Bolfb,  B.,  and  Platt,  B. 
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certain  lands  situate  at  Sutton,  in  the  parish  of  Prestbury,  in  the  in  re 
county  of  Chester,  and  numbered  874,  875,  876,  and  877,  in  the  stap^ri>- 
plans  and  books  of  reference  of  the  Company,  and  delineated  in  a  rj^^i*wayCo 
plan  thereunto  annexed.  This  property  consisted  of  a  reservoir  or  akd  Wood 
pool  of  water  for  supplying  water-wheels  in  Macclesfield.  On  the  anothkb. 
4th  of  Jane,  1847,  the  Company  served  the  Messrs.  Wood  with 
another  notice  to  treat  for  the  purchase  of  other  land  adjoining  the 
land  previously  referred  to,  and  numbered  872  and  872  a.  This 
land  was  used  solely  for  agricultural  purposes.  On  the  28rd  of 
Jane,  the  Messrs.  Wood  gave  notice  of  the  appointment  of  an 
arbitrator,  the  material  part  of  which  is  as  follows :  "  We  do  hereby 
inform  you,  that  we  are  the  owners  in  fee-simple  and  in  copyhold 
tenure,  and  also  lessees  for  a  certain  term  yet  unexpired,  of  the 
lands,  tenements,  and  hereditaments  ^mentioned  or  referred  to  in  [  *^^  ] 
the  said  notices ;  and  that  such  our  interest  therein,  whether  of  a 
freehold,  copyhold,  or  leasehold  nature,  is  particularly  described  in 
the  owner's  schedule  of  claim  served  herewith  ;  and  that  we  claim, 
as  compensation  for  the  purchase-money  for  the  same,  and  for  the 
damage  that  may  be  sustained  by  us  by  reason  of  the  execution  of 
your  railway  works,  the  sum  of  2,2802.  Ss.  And  take  notice,  that 
we  are  ready  and  willing,  on  payment  of  the  said  sum  of  2,2802.  Ss., 
to  sell,  convey,  release,  surrender,  and  assign  to  you,  the  said 
Company,  all  our  estate,  right,  title,  and  interest  in  the  said  lands, 
tenements,  and  hereditaments,  according  to  the  provisions  contained 
in  the  said  Acts  of  Parliament  in  your  said  notices  mentioned. 
And  we  do  further  give  you  notice,  that  we  shall  require  you,  in 
addition  to  such  compensation,  to  preserve  and  reconnect,  in  a 
proper  and  efficient  manner,  and  without  delay,  all  existing  com- 
munications for  the  conveyance  of  water  from  the  larger  moss  pool 
to  our  present  mills  and  factories  in  Sutton  aforesaid.  And  further 
take  notice,  that  if  our  said  claim  of  2,2802.  Ss.,  as  and  for  com- 
pensation as  aforesaid,  shall  not  be  paid  or  accepted  by  you,  we 
hereby,  in  pursuance  of  the  provisions  contained  in  the  said  Act,  or 
any  other  Act  or  Acts  of  Parliament,  signify  to  you  our  desire  to 
have  the  amount  of  the  said  compensation  to  be  paid  to  us  settled 
by  arbitration.  And  we  do  hereby  require  you,  the  said  Company, 
to  appoint  an  arbitrator,"  &c.  In  the  schedule  annexed  to  this 
notice,  the  Messrs.  Wood  claimed  9712.  18«.  for  the  value  of  the 
land,  1522. 10«.  as  compensation  for  the  severance  and  injury  to  the 
adjoining  land,  6882.  for  damage  done  to  the  water  privileges  and 
86Terance,  and  4782.  for  the  purchase  of  parts  of  872  a,  874,  and 
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In  re        876,  SB  not  being  lands  within  a  town,  and  bnilt  upon,  and  which 

North 

Stafford,     would  be  cut  through  and  divided  by  the  railway,  so  that  they 
Railway  Co    ^^^'^  ^^  ^®**  respectively  of  less  quantity  than  half  a  statute  acre. 

AND  Wood    On  the  7th  September,  the  Company  served  the  Messrs.  Wood  with 

AiroTHBR.  notice  of  the  appointment  *of  an  arbitrator.  This  notice,  after 
[  'aie  ]  reciting  the  substance  of  the  Company's  two  notices  to  treat  for  the 
purchase,  and  also  that  Messrs.  Wood  had  stated  the  particulars  of 
their  claim  in  respect  of  the  said  lands  to  be  2,2802.  8s,,  proceeded 
in  the  following  terms :  "  Now  we,  the  said  North  Staffordshire 
Railway  Company,  hereby,  under  the  hand  of  me,  the  undersigned 
J.  Samuda,  secretary  to  the  said  Company,  nominate  and  appoint 
George  Clarke  Pauling,  of  &c.,  arbitrator,  to  whom  shall  be  referred 
the  question  as  to  the  amount  of  compensation  to  be  paid  by  the 
said  Company  for  the  purchase  of  the  said  lands  and  hereditaments, 
or  of  the  interest  of  the  said  Richard  Wood  and  Charles  Wood 
therein,  and  for  the  interest  of  any  other  person  or  persons,  which, 
by  the  said  Acts  hereinbefore  recited  or  referred  to,  they,  the  said 
Richard  Wood  and  Charles  Wood,  are  enabled  to  sell,  and  also  for 
the  damage  that  may  be  sustained  by  the  said  Richard  W^ood  and 
Charles  Wood,  or  such  person  or  persons  as  aforesaid,  by  reason  of 
the  execution  of  the  works  of  the  said  Company." 

The  two  arbitrators  nominated  an  umpire,  who,  together  with 
them,  proceeded  with  the  reference,  when  the  Messrs.  Wood  gave 
evidence  of  the  value  of  certain  portions  of  the  land,  numbered  in 
their  schedule  372  a,  874,  and  875,  the  same  being  lands  not  within 
a  town  and  built  upon,  and  which  would  be  cut  through  and  divided 
by  the  railway,  so  that  they  would  be  left  of  less  quantity  than  half 
an  acre  respectively ;  and  they  contended,  that  the  Company  were 
bound,  under  the  98rd  section,  to  purchase  these  portions  of  land. 
This  evidence  was  received  by  the  arbitrators,  although  it  was 
objected  to  by  the  Company,  on  the  ground  that  it  was  not  included 
in  the  lands  specified  or  alluded  to  in  the  Company's  appointment 
of  an  arbitrator,  which  constituted  their  submission  to  arbitration. 
The  arbitrators  having  failed  to  make  their  award  within  the  time 
limited  by  the  Act  of  Parliament,  the  umpire  made  his  award, 
whereby  (after  reciting  the  notices,  and  also  reciting  that  the 

[  •247  J  Messrs.  Wood  *required  the  Company  to  purchase,  along  with  the 
lands  required  for  the  purposes  of  the  said  railway  and  works* 
parts  of  the  lands  numbered  872  a,  874,  and  875,  the  same  being 
lands  not  within  a  town  or  built  upon,  which  would  be  cut  through 
and  divided  by  the  said  railway  and  works,  so  that  they  would  be 
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left  respectively  of  less  qaantity  respectively  than  half  a  statute  acre,  in  i« 
and  that  they  had  no  land  adjoining  into  which  the  same  coold  be  sxArrou). 
thrown,  so  as  to  be  conveniently  occupied  therewith)  he  awarded  as  -.  lw**co 
follows :  '^  I  do  hereby  award  and  determine,  that  the  sum  of  akd  wood 
1,4442.  is  the  valae,  and  shall  be  paid  by  the  said  North  Stafford-  ahothbb. 
shire  Railway  Company  to  the  said  Charles  Wood  and  Richard 
Wood,  for  the  purchase  of  the  fee-simple  in  possession  and  copyhold 
tenure  and  interest,  free  from  all  incumbrances,  except  the  usual 
eopyhold  rent  and  services  in  respect  of  the  said  copyhold  land  and 
hereditaments,  and  also  the  leasehold  interest,  as  set  forth  in  the 
said  claim  of  the  said  Charles  Wood  and  Richard  Wood,  of  and  in 
the  said  lands,  tenements,  and  hereditaments,  described  in  the 
before-recited  notices,  and  delineated  in  the  plans  to  the  same 
notices  respectively  attached  or  delivered  therewith,  and  therein 
coloured  red,  and  required  to  be  purchased  and  taken  by  the  said 
Company  as  aforesaid,  and  also  required  by  the  said  Charles  Wood 
and  Richard  Wood,  in  their  notice  and  claim  delivered  to  the 
Company,  to  be  purchased  and  taken  by  the  said  Company  as 
aforesaid  ;  subject,  nevertheless,  as  to  the  said  leasehold  tenements, 
to  a  proportionate  part  of  the  said  rent  of  210L,  to  which  the  same, 
with  other  tenements,  is  subject  and  liable,  according  to  the 
quantity  of  land  taken,  and  to  be  apportioned  under  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845.  And  that  the 
further  sum  of  7S2Z.  shall  be  paid  by  the  same  Company  to  the 
said  Charles  Wood  and  Richard  Wood,  as  compensation  for  the 
damage  that  has  been  or  shall  be  sustained  by  the  said  Charles 
Wood  and  Richard  Wood,  by  reason  of  the  execution  of  the  said 
railway  and  works,  and  also  of  the  severing  of  the  *same  lands,  [  *2is  ] 
tenements,  and  hereditaments  from  the  other  lands,  tenements,  and 
hereditaments  of  the  said  Charles  Wood  and  Richard  Wood,  or 
otherwise  injuriously  affecting  such  other  lands,  by  the  exercise  of 
the  powers  of  the  said  Lands  Clauses  Consolidation  Act,  1845,  or  of 
the  Act  or  Acts  authorising  the  said  railway  and  works,  or  any  Act 
incorporated  therewith." 

The  following  were  the  principal  grounds  on  which  the  Company 
moved  to  set  aside  the  award :  That  the  umpire  has  exceeded  his 
authority  by  awarding  one  gross  sum  for  the  purchase  of  the  land 
required  to  be  purchased  and  taken  by  the  North  Staffordshire 
Railway  Company,  and  of  the  land  required  by  Charles  Wood  and 
Richard  Wood,  in  their  notice  and  claim  in  the  said  award  men- 
tioned, to  be  taken  and  purchased  by  the  said  Company,  inasmuch 
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lu  le        as  the  umpire  had  no  authority  to  award  any  sum  in  respect  of  the 

Stafford-    last-mentioned  land — that  is  to  say,  the  land  required  by  the  said 

^watCo    ^*^*^^®^  Wood  and  Richard  Wood,  to  be  taken  and  purchased  as 

AKD  Wood    aforesaid — or  to  make  any  award  or  umpirage  as  to  such  iast- 

Anothbb.     mentioned  land ;  and  as  it  cannot  be  known  or  ascertained  from 

the  said  award  how  much  of  the  said  sum  of  money  so  awarded  for 

the  purchase  is  awarded  in  respect  of  the  land  required  by  the  said 

Company,  and  how  much  is  awarded  in  respect  of  the  land  required 

by  the  said  Charles  Wood  and  Richard  Wood  to  be  taken,  the  award 

is,  therefore,  bad  altogether.     That  the  umpire  has  included  in  his 

award,  and  awarded  upon  a  matter  not  submitted  to  him — that  is 

to  say,  the  amount  of  the  purchase-money  of  the  land  not  required 

by  the  Company  to  be  taken,  but  required  by  the  said  Charles 

Wood  and  Richard  Wood  to  be  taken.     That  the  award  or  umpirage 

is  void,  as  the  two  parties  thereto  never  agreed  upon  the  same 

subject-matter  for  the  arbitrators  or  umpire  to  decide  ;  and  that  the 

said  Company  only  agreed  that  the  award  should  be  as  to  the  land 

required  by  them  to  be  taken ;  whereas  the  said  Charles  Wood  and 

[  *24i)  ]      Richard  *Wood  agreed  that  the  award  should  be  both  as  to  the 

land  required  by  the  Company  to  be  taken,  and  the  land  required 

by  themselves,  the  said  Charles  Wood  and  Richard  Wood,  to  be 

taken ;  and  the  said  Charles  Wood  and  Richard  Wood  never  agreed  to 

be  bound  by  any  award  or  umpirage  which  should  not  include  the 

amount  to  be  paid  for  the  purchase  of  the  said  last-mentioned  land. 

Martin  and  Toicnsend  showed  cause  : 
The  objection,  in  substance,  is,  that  the  umpire  ought  not  to 
have  awarded  in  respect  of  the  parts  of  872  a,  874,  and  875,  which 
were  severed  by  the  railway,  so  that  they  were  respectively  of  less 
than  half  an  acre.  *  *  According  to  the  true  construction  of 
the  Act,  the  Company  are  to  give  notice  of  the  land  they  require  to 
purchase ;  then,  if  the  owners  have  any  land  within  the  descriptiou 
of  the  98rd  section,  they  are  to  give  a  notice  requiring  the  Company 
to  purchase  that  land,  and  thereupon  the  Company  are  bound  to 
do  so.  The  two  notices,  taken  together,  make  a  valid  submission 
in  respect  of  the  portions  of  land  less  than  half  an  acre ;  for  the 
Company,  in  their  notice,  refer,  in  express  terms,  to  the  claim  of 
2,280/.,  by  Messrs.  Wood,  as  compensation  for  the  land  mentioned 
in  their  notice — that  is,  both  the  land  which  the  Company  required 
[  '250  ]  to  purchase  and  that  which  they  were  bound,  by  the  93rd  *section. 
to  purchase. 
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(Parke,  B.  :  The  Company  only  propose  to  refer  the  amount  of       J^  re 
mpe 
take.) 


North 

eompensation  to  be  paid  for  the  land  which  they  are  willing  to    stafford- 


8HIBB 

Railway  Co. 
AND  Wood 

Upon  notice  by  the  Company,   a  two-fold  right  accrued  to  the     ahothbh. 

owners  of  the  land,  namely,  a  right  to  compensation  for  the  value 

of  the  land  which  the  Company  require  to  purchase,  and  a  further 

right   of   insisting  upon  the  purchase,  by  the   Company,  of  the 

portions  of  land  less  than  half  an  acre.     The  parties  are  concluded 

by  their  conduct  before  the  arbitrator,  for  they  acted  as  if  the 

matter  referred  were  the  value  of  the  entire  lands :  Reg.  v.  The 

Trustees  of  Swansea  Harbour  (i). 

(Parke,  B.  :  It  is  clear  that  the  umpire  has  fixed  the  sum 
awarded  as  the  value  of  the  entire  lands.  The  award  is  bad,  but 
whether  we  ought  to  set  it  aside  is  another  question. 

PoLLOGKy  C.  B. :  If  the  objection  is  quite  patent,  there  is  no 
necessity  for  our  interference.) 

Cromptoriy  in  support  of  the  rule : 

The  umpire  has  awarded  upon  a  subject-matter  in  respect  of 
which  he  was  not  authorised  to  adjudicate  by  either  party,  or,  at 
all  events,  by  the  Company.  It  is  true  that  the  schedule  annexed 
to  the  notice  of  Messrs.  Wood  includes  the  entire  lands ;  but  that 
schedule  is  a  mere  description  of  their  estate  or  interest,  and  forms 
DO  part  of  the  appointment  of  the  arbitrator.  The  notice  by 
Messrs.  Wood  is  distinctly  confined  to  the  land  mentioned  or 
referred  to  in  the  Company's  notice ;  and  the  two  documents,  read 
together,  clearly  exclude  the  small  portions  of  land.  If  the  submis- 
sion is  not  in  accordance  with  the  provisions  of  the  statute,  the 
Court  are  bound  to  interfere. 

Pollock,  C.  B.  : 
The  role  must  be  discharged,  but  without  costs. 

Parke,  B.  : 

I  do  not  think  it  possible  to  enforce  this  *award,  for  it  is  clearly       [  *25i  ] 
bad.     The  two  notices  evidently  refer  ad.  idem ;  therefore,  nothing 
is  submitted  to  the  arbitrators  but  the  value  of  the  land  which 

(1)  8  Ad.  &  £1.  439. 
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In  re        the  Company  required  to  parchase.    Whether  the  award  can  be 
Stapfobd.     supported  by  anything  irrespective  of  this  submission  is  another 

8HIBB       matter. 
Railway  Co. 
AND  Wood 

AND  EoLFB,  B.,  and  Platt,  B.,  concurred. 

Kule  ducharged. 

m 

1848.  REG.   V.  ADAMS  and  WAEEEN  (1). 

May  2.  ,    _ 

_JL  (2  Ex.  299—301.) 

[  299  J  ^j^  extent  in  chief  may  issue  against  a  banker  for  the  reoovery  of  interest 

allowed  by  him  on  the  half-yearly  balance  of  a  tax-collector's  aoooont,  in 
which  his  own  and  the  Crown  monies  are  blended  together.  Also  to  reoover 
the  amount  of  a  banker's  promissory  note  in  the  hands  of  a  tax-collector, 
and  received  by  him  in  payment  of  taxes. 

M.  D.  Hill  moved  for  a  rule  calling  on  her  Majesty's  Attorney- 
General  to  show  cause  why  two  writs  of  extent  in  chief,  issued 
against  Adams  and  Warren,  should  not  be  set  aside.  It  appeared 
that  Adams  and  Warren  were  bankers  at  Shrewsbury,  having  also 
a  branch  Bank  at  Market  Drayton.  An  account  was  kept  at  the 
Shrewsbury  Bank  by  a  tax-collector,  of  the  name  of  Onions,  in 
which  his  own  private  monies  and  the  monies  paid  to  him  for  taxes 
were  blended  together.  The  bankers  were  in  the  habit  of  balancing 
this  account  half-yearly,  and  they  allowed  Onions  from  time  to 
time  interest  on  the  receipts  over  the  payments  at  each  half-yearly 
balance.  On  the  4th  November,  1847,  an  extent  issued  for  the 
recovery  of  this  interest,  as  well  as  the  money  received  by  Onions 
for  taxes.  An  account  was  kept  at  the  Market  Drayton  Bank  by  a 
tax-collector  of  the  name  of  Moore,  who  had  received,  in  payment 
of  taxes,  several  promissory  notes  of  Adams  and  Warren,  payable 
to  bearer  on  demand.  These  notes  were  still  in  the  possession  of 
Moore ;  and  on  the  same  4th  November  another  extent  issued 
against  Adams  and  Warren  for  the  recovery  of  their  amount,  as 
well  as  other  monies  received  by  Moore  for  taxes,  and  by  him  paid 
into  the  Market  Drayton  Bank.  The  present  application  was  made 
on  behalf  of  the  assignees  of  Adams  and  Warren,  against  whom  a 
Jiat  in  bankruptcy  issued  on  the  8th  November,  1847.  It  is  con- 
ceded, that,  after  the  case  of  Rex  v.  Ward  (2),  the  extent  cannot  be 
successfully  impeached  so  far  as  relates  to  the  money  received  on 
account  of  taxes ;  but  it  is  submitted,  first,  that  the  Crown  is  not 
entitled  to  recover  the  interest  allowed  to  Onions  on  the  half-yearly 

(1)  Followed  in  In  re  West  London      57  L.  J.  Ch.  925.— J.  G.  P. 
Commercial  Bank  (1888)  38  Ch.  D.  364,  (2)  Foat,  p.  604. 
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balance,  ^inasmach  as  interest  is  a  matter  of  contract  between  the        Bbo. 
bankers  and  their  customer.  adams. 

[•800] 

(Pollock,  G.  B.  :  It  may  be  difficult  to  trace  the  money  of  the 
Crown,  when  once  mixed  up  with  the  general  funds  of  any  person  ; 
bat  still  it  may  be  followed  wherever  the  evidence  leads.  If  so,  its 
proceeds  may  also  be  followed ;  for  instance,  if  an  estate  were 
porchased,  the  crops  might  be  taken ;  or  if  stock  were  bought,  the 
dividends  might  be  taken.  In  like  manner,  if  money  paid  for  taxes 
is  deposited  with  a  banker,  whose  practice  it  is  to  pay  interest  on  the 
floating  balance,  the  Crown  is  entitled  to  that  interest.) 

Secondly,  an  extent  cannot  issue  in  respect  of  the  promissory  notes. 
These  notes  have  never  been  brought  into  the  account  between  the 
bankers  and  the  tax-collector ;  and  the  effect  of  this  extent  would 
be  to  give  him  a  preference  over  other  creditors,  since  the  Crown 
would  be  paid  in  full.  The  tax-collector  was  not  bound  to  take 
these  notes,  but  might  have  insisted  upon  money ;  not  having  done 
60,  he  has  no  claim  beyond  the  other  creditors.  Suppose  the 
bankers  were  utterly  without  effects,  the  tax-gatherer  must  pay  the 
Crown ;  if  the  tax-gatherer  were  insolvent,  his  assignees  would  only 
stand  in  the  position  of  any  other  creditor,  and  prove  against  the 
bankrupt's  estate.  This  proceeding  is  a  mode  of  evading  the 
57  Geo.  III.  c.  117,  by  turning  that  which  ought  to  be  an  extent  in 
aid  into  an  extent  in  chief. 

(Platt,  B.  :  You  ought  to  plead  to  the  extent.) 

Rex  v.  Shackle  (i)  is  an  authority  to  show  that  the  Court  will 
interpose  on  motion. 

Pollock,  C.  B.  : 

There  ought  to  be  no  rule.  The  first  point  is,  whether  the  Crown 
is  entitled  to  the  interest  allowed  by  the  bankers  on  money  deposited 
with  them  by  a  tax-collector ;  and  we  are  all  clearly  of  opinion  that 
the  Crown  is  so  entitled. 

The  other  point  is,  whether  an  extent  in  chief  lies  to  enforce  the       [  ^oi  ] 
payment  of  notes  issued  by  a  country  Bank  payable  to  bearer,  and 
received  by  a  collector  from  a  tax-payer.    We  are  of  opinion,  that, 
immediately  the  notes  were  paid  to  the  collector,  they  became  a 
debt  due  to  the  Crown,  and  that  an  extent  might  issue  against  the 

(1)  11  Price,  772. 
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Bko.         bankers  for  the  purpose  of  enforcing  payment.     If  the  notes  are 

ADAMS.       P*^^  over  by  the  collector  to  the  bankers  after  their  bankruptcy, 

that  is  a  matter  of  pleading,  but  cannot  a£fect  the  extent  on  motion. 

Pabke,  B.  : 

The  notes  are  received  by  the  collector  as  payment  to  the  Crown, 
and  the  Grown  may  adopt  that,  and  obtain  all  the  rights  of  suing 
on  the  notes.  The  bankruptcy  and  assignment  do  not  afford  any 
ground  for  setting  aside  the  extent. 

Platt,  B.,  concurred. 

Rtde  refused. 


1837.  REX   V.   WARD(l). 

Jan.  28. 
(2  Ex.  301,  n.— 303,  n.) 

[  301, «.  ]  j^  tax-collector  was  accustomed  to  pay  monies  received  on  acooont  of 

taxes  to  E.,  who  paid  the  same  into  his  banker*  s  to  his  private  aooonnt 
with  knowledge  of  the  banker  that  the  same  were  blended  with  the  monies 
of  E.  The  banker  having  become  insolvent :  Held,  that  an  extent  in  chief 
might  issue  against  him  for  the  recovery  of  the  Crown  monies,  the  amoont 
being  a  question  for  a  jury. 

SIR  W.  FOLLETT  (on  the  21st  November,  1836)  moved  for  a  rale 
calling  on  his  Majesty's  Attoiiiey-General  to  show  cause  why  a  writ 
of  extent  in  chief,  issued  against  one  Ward,  for  recovering  the  sum 
of  1,0882.,  and  all  proceedings  had  thereon,  should  not  be  set  aside. 

The  extent  issued  on  the  7th  November,  1886,  upon  the  affidavit 
of  Bichard  Bixon,  a  collector  of  taxes,  stating  that  Ward,  carrring 
on  the  business  of  a  banker  at  Woolwich,  in  Kent,  was  indebted  to 
his  Majesty  in  the  sum  of  1,0882.,  arising  from  the  rates  and  duties 
collected  and  received  by  the  said  Bichard  Bixon  from  the  inhabi- 
tants of  Woolwich,  and  deposited  with  Ward  for  safe  custody  until 
payment  to  the  Beceiver-General  of  Stamps  and  Taxes ;  that  Ward 
was  insolvent,  and  had  stopped  payment  as  a  banker,  by  reason 
whereof  the  said  sum  was  in  danger  of  being  lost,  &e.  The  present 
application  was  made  on  behalf  of  the  official  assignee  of  Ward, 
against  whom  o.  Jiat  in  bankruptcy  issued  on  the  8th  November, 
[  •3u2,  ».]  1886,  and  was  supported  by  the  joint  affidavit  of  the  assignee  *and 
Ward,  the  latter  of  whom  deposed,  that  Bichard  Bixon  never  kept 
any  account,  nor  had  any  dealing  or  transaction  with  him ;  that  an 
account  had  for  several  years  past  been  kept  with  deponent,  as 

(I)  Followed  in  In  re  West  London  Commercial  Bank  (1888)  38  CL  D.  364, 
57  L.  J.  Ck  925.— J.  G.  P. 
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a  banker,  by  John  Bixon,  the  father  of  Bichard  Bixon,  and  that  Bex 
sach  account  was  kept  in  the  name  of  John  Bixoo  only,  and  as  his  ward. 
private  account ;  that  when  any  monies  were  paid  in  to  the  account 
kept  by  John  Eixon,  they  were  generally  paid  in  by  John  Bixon 
himself,  and  no  part  of  the  money  paid  in  to  such  account  was 
distingaished  from  any  other  part,  but  the  same  were  all  paid  in  to 
and  blended  together  in  one  account ;  that  all  cheques  drawn  on 
deponent  in  respect  of  the  monies  so  paid  in  were  signed  by  John 
Bixon,  and  John  Bixon  drew  on  deponent  from  time  to  time  for  the 
same,  aa  he,  the  said  John  Bixon,  thought  fit.  The  official  assignee 
deposed,  that  be  had  examined  the  books  of  account  kept  by  Ward, 
and  that  the  only  account  appearing  therein  kept  with  any  person 
of  the  name  of  Bixon  was  headed  *'  John  Bixon." 

The  CouBT  being  of  opinion  that  the  affidavit  of  Ward  was  defec- 
tive, in  not  stating  that  he  did  not  know  that  any  part  of  the 
money  belonged  to  the  Crown,  an  additional  affidavit  was  filed, 
wherein  Ward  deposed,  ''  that  he  never  had  notice,  nor  did  he  ever 
positively  know  that  the  monies  paid  into  his  hands  by  John  Bixon, 
or  any  part  thereof,  belonged  to  his  Majesty,  although  he  certainly 
did  believe  that  some  part  of  the  monies  so  paid  into  his  hands  by 
John  Bixon  might  have  been  originally  received  for  taxes;  but 
what  amount  thereof,  or  what  particular  monies  were  or  was  so 
received,  the  deponent  never  had  the  slightest  idea." 

The  Attorney-General  showed  cause,  (January  28,  1887),  upon 
affidavits,  that  John  Bixon  had  formerly  been  the  collector  of  taxes ; 
and  that  Bichard  Bixon,  his  son,  who  succeeded  him,  was  in  the 
habit  of  paying  the  money  received  on  account  of  taxes  to  his 
father,  who  paid  it  into  the  Bank  to  his  private  account;  that  Ward 
knew  that  some  of  the  money  so  paid  in  was  received  on  account  of 
taxes,  and  used  to  ask  when  it  would  be  necessary  to  have  the 
money  ready  for  the  Beceiver-General.  He  cited  Rex  v.  Wrang- 
ham  (1)  as  an  authority  to  show,  that  Ward,  having  received  the 
money  of  the  Crown,  became  an  immediate  debtor  to  the  Grown. 

Sir  W.  Follett,  in  support  of  the  rule : 

The  question  is,  whether,  under  the  circumstances,  an  extent  in 
chief  can  issue  against  the  banker,  who  kept  an  account  with 
Bixon,  the  father,  and  not  with  the  son. 

(Pabkb,  B.  :  The  law  is,  that  any  one  is  in  privity  with  the 
(1)  35  B.  B.  763  (1  Or.  &  J.  408). 
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Rbx         Crown  who  knows  that  the  money  which  he  receives  is  the  money 
Wabd.       ^^  ^^6  Grown ;  therefore,  an  extent  in  chief  may  issue  *for  all  sums 
[  ^803,  M.]     which  the  banker  received,  knowing  them  to  be  the  monies  of  the 
Crown.) 

The  banker  had  no  knowledge  that  any  particular  sums  belonged 
to  the  Crown,  but  only  that  money  received  for  taxes  was  paid  in 
by  Kixon,  the  father,  together  with  his  own  money. 

(Pabee,  B.  :  That  would  be  a  question  of  fact,  on  comparing  the 
extent  of  these  transactions  with  the  amount  paid  in.  If  the  trans- 
actions of  the  customer  were  very  small,  and  those  of  the  Crown 
very  large,  a  jury  might  come  to  the  conclusion  that  the  whole 
belonged  to  the  Crown.) 

Per  Curiam  (i) : 

The  rule  must  be  discharged. 


1848.       BELCHER  AND   Others  v.  BELLAMY  and  Another  (£> 

^^'  (2  Ex.  303—311 ;   8.  C.  17  L.  J.  Ex.  219.) 

[  3^3  ]  H.,  redding  in  Australia,  was  indebted  to  A.  in  771/.  Zs.  ^d.    On  the  8th 

January,  1844,  A.,  bond  fide,  and  for  a  valuable  consideration,  assigned  the 
debt  to  W.,  and  on  the  22nd  January  joined  W.  in  a  letter  notifying  to  H. 
the  assignment,  and  requiring  him  to  pay  the  debt  to  W.  This  letter  was 
posted  on  the  1st  February,  1844,  in  ihe  ordinary  way  in  which  letters  to 
New  South  Wales  are  posted,  and  could  not  have  reached  Australia  until 
*  after  the  10th  February,  on  whioh  day  a  fiat  in  bankruptcy  issued  against  A« 
On  the  29th  January,  1844,  H.  remitted,  by  letter,  50/.,  which  was  receiTed 
after  the  fiat  and  deUvered  over  to  W.  The  assignees  of  A.  having  sued  W. 
for  the  amount :  Held,  that,  W.  having  taken  every  possible  step  to  obtain 
possession  of  the  debt,  it  could  not  be  said  to  remain  in  the  order  and  dis- 
position of  the  bankrupt,  with  the  consent  of  the  true  owner,  within  the 
meaning  of  the  72nd  section  of  the  6  Geo.  lY.  c.  16  (3). 

Assumpsit  against  the  defendants,  as  executors  of  N.  Winsland, 
deceased,  for  money  had  and  received  by  Winsland  in  his  lifetime 
for  the  use  of  the  plaintiffs  as  assignees.  The  defendants  pleaded 
that  they  did  not  promise ;  and  issue  having  been  joined  thereon, 
the  following  case  was,  by  consent,  stated  for  the  opinion  of  this 
Court: 

In  1848,  before  the  bankruptcy  of  Hannen,   B.   D.   Hawkins, 

(1)  Lord  Abinqbr,  C.  B.,  Parke,      854,  C.  A. 

B.,  and  Gurnet,  B.  (3)  See  now  s.  44  of  the  Bankruptcy 

(2)  Cited  in  In  re  Watson  cfe  Co.  Act,  1883  (46  &  47  Vict  c.  52).— 
[1904]  2  K  B.  753,  73  L.  J.  K  B.      J.  G.  P. 
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residing  at  Port  Adelaide,  in  South  Australia,  was  indebted  to  the      Bbi.ohvb 
bankrupt  in  7711.  9s.  4d.,  being  the  debt  referred  to  in  the  letter  of     bbllamy. 
the  said  N.  Winsland,  of  the  22nd  January,  1844,  which  debt  is  not 
yet  wholly  paid.     In  1848,  the  bankrupt  directed  Hawkins  to  make 
his  remittances  on  account  of  this   debt  to  the  bankrupt's  son, 
J.  Hannen,  jun. 

Afterwards,  and  before  the  bankruptcy,  viz.  on  the  8th  *  January,  [  *304  ] 
1844,  the  bankrupt,  bond  fide,  and  for  a  valuable  consideration,  by 
deed,  assigned  to  the  said  N.  Winsland  the  debt  due  from  Hawkins, 
and  all  his,  the  bankrupt's,  interest  therein,  so  far  as  he  could  by 
deed  assign  the  same.  On  the  1st  February,  1844,  and  before  the 
bankruptcy,  N.  Winsland  posted,  in  the  ordinary  way  in  which 
letters  to  New  South  Wales  are  posted,  a  letter  to  Hawkins,  with 
the  concurrence  of  the  bankrupt,  signed  by  him  at  the  foot  thereof, 
of  which  letter  and  concurrence  the  following  are  true  copies : 

"  To  Mr.  R.  D.  Hawkins,  Adelaide,  New  South  Wales,— I,  the 
undersigned  Nicholas  Winsland,  <kc.,  hereby  give  you  notice,  under 
and  by  virtue  of  a  certain  indenture  bearing  date  the  18th  of  January 
instant,  and  made  between  James  Hannen  therein  described  of  the 
one  part,  and  myself  of  the  other  part,  certain  goods,  or  the  proceeds 
thereof,  and  all  monies  now  due,  or  to  become  due,  from  you  to  the 
said  James  Hannen  in  respect  thereof,  amounting  to  7712.  Ss.  4d., 
were  assigned  and  transferred  to  me,  the  said  Nicholas  Winsland. 
And  I  give  you  further  notice,  and  require  you  to  make  all  further 
remittances  on  account  of  the  said  goods  or  monies  to  me  or  to  my 
credit  at  my  bankers',  Goutts  &  Co.,  Strand,  London,  whose  acknow- 
ledgment will  be  your  sufficient  discharge.  Dated  this  22nd  day  of 
January,  1844. 

"  Nicholas  Winsland. 

"  Witness,  John  Bubdbr,"  &c. 

**  I  concur  in  the  above  notice.  Dated  this  22nd  day  of  January, 
1844. 

''Jambs  Hannen. 
''  Witness,  John  Bubdbb,  Willum  Gozzabd." 

The  fiat  issued  on  the  10th  February,  1844.  The  letter  could  not 
have  reached  Port  Adelaide  by  that  day;  and  Hawkins  had  no 
notice  of  the  assignment  at  the  date  of  ihefiat,  nor  at  the  date  of  the 
bill  hereinafter  mentioned ;  nor  could  any  other  letter  have  reached 
Port  Adelaide  on  or  *before  the  10th  February,  if  the  same  had  [  *^^  1 
been  regularly  posted  on  the  said  8th  January,  1844;  nor  could  the 
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Bklohbr  said  N.  Winsland  by  any  means  have  communicated  to  the  said 
bcllImt.  Hawkins,  or  have  given  him  notice  of  the  aforesaid  assignment,  or 
the  fact  of  the  execution  of  the  aforesaid  deed,  before  the  issuing  of 
the  saidytat,  or  the  date  of  the  said  bill  hereinafter  mentioned. 
Save  as  aforesaid,  nothing  had  been  done  to  prevent  the  debt  from 
being  in  the  reputed  ownership  of  the  bankrupt. 

On  the  29th  January,  1844,  a  bill  for  50Z.  was  remitted  to  the 
bankrupt's  said  son,  James  Hannen,  jun.,  in  a  letter  from  Hawkins, 
which  was  received  by  the  bankrupt's  said  son  after  the  issuing  of 
the  fiaty  and  after  he  had  notice  from  the  said  N.  Winsland  of  the 
aforesaid  assignment  from  the  bankrupt.  The  letter  stated  that 
the  inclosed  bill  for  50^.  on  the  Bank  of  South  Australia  was  in 
favour  of  J.  Hannen,  jun. ;  and  the  bill  was  remitted  to  him,  and 
received  by  him  in  pursuance  of  the  direction  aforesaid,  on  account 
of  the  debt  due  from  the  said  B.  D.  Hawkins.  On  receiving  this 
bill  of  exchange,  J.  Hannen,  jun.,  having  been  indemnified  by 
N.  Winsland,  inclosed  and  delivered  the  bill  to  him,  and  the  amount 
thereof  was  received  by  the  said  N.  Winsland. 

The  Court  was  to  be  at  liberty  to  draw  any  inference  of  fact  that 
a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
assignees  were  entitled  to  recover  the  proceeds  of  the  bill  from  the 
defendants,  as  executors  of  the  said  N.  Winsland.  If  they  were, 
then  the  defendants  were  to  withdraw  their  plea,  and  judgment  by 
default  was  to  be  entered  for  the  plaintiffs,  with  damages  50/., 
with  interest  at  5Z.  per  cent,  from  the  16th  September,  1844,  by 
confession.    If  not,  a  nolle  prosequi  was  to  be  entered. 

Bramwelly  for  the  plaintiffs : 

The  case  falls  within  the  72nd  section  of  the  Bankrupt  Act,  6 
[  '306  ]  Geo.  IV.  c.  16,  which  *is  an  extremely  beneficial  clause,  having  for 
its  object  the  preventing  traders  from  obtaining  false  credit  by  the 
apparent  ownership  of  property.  The  enactment  is,  indeed,  qualified 
by  a  statement  that  the  reputed  ownership  shall  be  with  the  consent 
of  the  true  owner;  but  that  means  a  permissive  occupation  not  con- 
trary to  his  consent.  In  this  case,  the  defendants'  testator  consented ; 
for  he  took  an  assignment  of  the  debt  with  full  knowledge  that  the 
bankrupt  must  remain  for  some  months  the  reputed  owner  of  it. 

(Pollock,  C.  B.  :  The  fallacy  of  your  argument  lies  in  assuming 
that  he  consented  because  he  put  himself  in  the  situation  of  being 
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the  trne  owner.    But  when  he  consented,  he  was  not  the  trueowner;      Bklombr 
and  as  soon  as  he  became  so,  he  dissented.)  Bbllaht. 

If  goods  once  vested  in  the  purchaser  be  allowed  to  remain  in  the 

possession  of  the  vendor  for  any  time,  however  short,  they  will,  in 

the  event  of  his  bankruptcy,  pass  to  the  assignees.     *     *    Livesay  v. 

Hood  (1)   decided  that  goods  in  the  hands  of  a  ^retail  dealer  upon       [  *^07  ] 

sale  or  return  passed  under  a  commission  of  bankruptcy  against 

him  by  the  21  Jac.  I.  c.  19. 

(Parks,  B.  :  The  cases  relating  to  the  assignment  of  goods  abroad 
have  always  turned  upon  whether  the  assignee  has  done  all  in  his 
power  to  get  possession  of  the  property.  In  Brown  v.  Heathcote  (2), 
a  debtor  assigned  to  his  creditor  certain  goods  in  two  ships  then  at 
sea,  and  delivered  to  him  the  bills  of  lading  and  invoice  ;  and  the 
debtor  having  become  bankrupt,  it  was  held,  that,  as  everything 
which  could  show  a  right  to  the  goods  was  delivered  over  to  the 
creditor,  the  bankrupt  could  not  be  said  to  have  the  order  and 
disposition  of  the  goods.  Your  argument  amounts  to  this,  that  goods 
at  sea  can  never  be  purchased  so  as  to  defeat  the  claim  of  the 
assignees,  in  the  event  of  the  vendor  becoming  bankrupt.  But,  in 
general,  there  exist  some  indicia  of  property,  as  bills  of  lading,  &c. 
In  fact,  your  argument  goes  to  this  length,  that  no  goods  at  a 
distance  could  be  safely  purchased  at  all.) 

The  purchase  of  the  debt,  with  knowledge  that  it  must  of  necessity 
remain  for  some  time  in  the  order  and  disposition  of  the  bankrupt, 
is  of  itself  a  consent.  Suppose  the  deed  of  assignment  had  con- 
tained a  covenant  not  to  give  notice  to  the  debtor  for  three  months  ; 
according  to  the  argument  on  the  other  side,  that  would  not  have 
been  a  consent,  because  the  debtor  could  not  possibly  receive  notice 
of  the  assignment  within  that  period.  The  fallacy  is  in  supposing 
that  there  must  be  a  continuing  consent.  (He  cited  1  Mont.  & 
Ayr.,  Bankrupt  Law,  854 ;  Lingard  v.  Messiter  (a) ;  Fletcher  v. 
Manning  (4).] 

Peacock  appeared  to  argue  for  the  defendants  on  the  8th  May, 
the  plaintiffs'  counsel  being  then  absent ;  and,  after  citing  Bum  v. 
Carvalho  (6),  Load  v.  Oreen  (6),  and  Fletcher  y.  Manning,  was  stopped 
by  the  Court. 

(1)  11  B.  R  669  (2  Camp.  83).  (4)  12  M.  &  W.  571. 

{2)  1  Atk.  160.  (5)  48  R.  B.  213  (4  My.  &  Cr.  690). 

(3)  1  B.  &  C.  308.  (6)  71  R.  R.  627  (15  M.  &  W.  216). 
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Bblcher     Pollock,  C.  B.  : 

r. 

Bellamy.  It  is  probable  that  this  claase  of  the  statute  was  not  intended  to 
^  ^^^  ^  supply  to  debts,  but  only  to  cases  in  which  there  was  a  visible 
possession  and  apparent  ownership  of  property,  which  gave  to  the 
trader  the  semblance  of  wealth,  and  so  enabled  him  to  obtain 
credit.  But,  since  the  case  of  RyaU  v.  RoUe  (i),  it  is  too  late  to 
doubt  whether  debts  are  within  the  enactment.  The  question  as  to 
debts  has  never  received  the  same  consideration  as  that  of  goods 
and  chattels,  because  in  reality  no  man  has  an  apparent  ownership 
of  debts,  or  obtains  credit  by  means  of  them,  since  debts  are 
generally  unknown.  The  question  as  to  debts  has  chiefly  arisen  in 
cases  of  assignments  of  debts,  bonds,  and  policies  of  assurance, 
where  upon  the  assignment  no  notice  has  been  given ;  and  it  has 
been  held  that  the  debts  still  remained  in  the  order  and  disposition 
of  the  bankrupt,  with  the  consent  of  the  true  owner.  No  doubt  the 
Statutes  of  Bankruptcy  passed  with  a  view  to  a  different  state  of 
things  from  that  which  now  prevails  ;  and,  if  we  were  called  upon 
for  the  first  time  to  put  a  construction  on  those  statutes,  it  may  be 
that  we  should  not  concur  in  all  the  decisions.  I  differ  from  Mr. 
BramweU  in  opinion  that  this  is  an  extremely  beneficial  clause,  and 
one  to  be  enforced  in  every  case.  It  would  very  much  paralyse 
commercial  transactions,  if  it  were  necessary  that  every  transfer  of 
the  property  in  goods  should  be  accompanied  by  an  instantaneous 
delivery.  The  modern  rule  is,  that  goods  are  not  deemed  to  be  in 
the  possession  of  a  trader,  with  the  consent  of  the  true  owner,  if  the 
latter  takes  every  possible  pains  to  obtain  possession  of  them.  The 
question  then  is,  whether  the  true  owner  in  this  case  consented 
to  the  goods  remaining  in  the  possession  of  the  bankrupt.  He 
certainly  did  not;  for,  immediately  he  became  owner,  he  took  everv 
possible  step  to  give  effect  to  the  assignment — namely,  by  sending 
[  *H09  ]  notice  to  the  debtor ;  but  before  the  notice  arrived,  *the  assignor  of 
the  debt  became  bankrupt.  It  is  argued,  that,  because  the  plaintiff 
took  an  assignment  of  the  debt,  he  consented  to  its  remaining  with 
the  bankrupt.  I  cannot  agree  to  that.  The  assignee  took  the  debt  with 
a  right  to  claim  it  instantei\  and  he  does  so,  as  far  as  time  and  space 
will  permit.     Our  judgment  must,  therefore,  be  for  the  defendant. 

Parke,  B.  : 

I  am  of  the  same  opinion.    I  concur  in  the  observations  of  the 
LoiU)  Ghibf  Babon  with  reference  to  the  Statutes  of  Bankruptcy.    In 
(1)  1  Atk.  165;   S.  C,  1  Vea.  348,  nom.  Byall  v.  Bowles. 
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the  first  instance,  they  were  not  supposed  to  apply  to  choses  in  action.  Bblohkb 
That,  however,  was  settled  by  the  case  of  Ryall  v.  Rolle.  It  cannot  Bellamy. 
i)e  doabied  that  the  bankrupt  law  was  originally  made  when  com- 
merce was  in  a  very  different  state  from  the  present,  and  that  at 
this  period  the  Legislature  would  not  enable  a  bankrupt  to  pay  his 
debts  with  the  goods  of  another  person.  Whatever  may  have  been  the 
state  of  commerce  in  the  time  of  James  I.,  it  is  evident  that,  at  the 
present  day,  a  trader  does  not  obtain  credit  by  the  possession  and 
apparent  ownership  of  other  persons'  goods,  but  in  consequence  of 
bis  general  estimation  as  a  merchant.  However,  be  that  as  it  may, 
we  mast  construe  the  Bankrupt  Act  as  it  stands,  and  then  it  is 
clear  that  the  present  case  is  not  within  its  provisions.  In  order  to 
be  so,  there  must  be  a  real  owner,  distinct  from  the  apparent 
owner,  and  the  real  owner  must  have  consented  that  the  trader 
should  have  possession  of  the  goods.  There  cannot  be  a  better 
explanation  of  the  statute  of  James  (i)  than  the  judgment  of  Lord 
Rkdbsdalb  in  the  case  of  Joy  v.  Campbell  (2),  where,  in  construing 
a  similar  clause  in  the  Irish  Act  (11  &  12  Geo.  III.  c.  8,  s.  9),  he 
states  it  to  mean,  *'  Where  the  possession,  order,  and  disposition  is 
in  a  person  who  is  not  the  owner,  to  whom  the  goods  do  not 
properly  belong,  and  who  *ought  not  to  have  them,  but  whom  the  [  *3io  ] 
owner  permits,  unconscientiously  as  the  Act  supposes,  to  have  such 
order  and  disposition.  The  object  was  to  prevent  deceit  by  a 
trader,  from  the  visible  possession  of  property  to  which  he  was  not 
entitled  ;  but  in  the  construction  of  the  Act  the  nature  of  the 
possession  has  always  been  considered,  and  the  words  have  been 
eonstraed  to  mean,  possession  of  the  goods  of  another,  with  the 
consent  of  the  true  owner."  Apply  that  to  the  present  case.  The 
real  owner  was  the  defendant,  to  whom  the  debt  was  assigned. 
The  assignment  bound  the  assignor  in  equity;  and  when  the 
defendant  had  taken  all  proper  steps  to  obtain  possession  of  the 
debt,  he  became  entitled  to  it,  both  at  law  and  in  equity ;  and  the 
bankrupt's  assignees  could  not  claim  it,  unless  the  defendant  had 
unconscientiously  permitted  it  to  remain  in  the  possession  of  the 
bankrupt.  It  appears,  however,  that  he  could  not  prevent  it,  and  that 
everything  was  done  that  could  be  done,  so  that  it  is  impossible  to 
say  the  real  owner  consented  to  the  bankrupt  retaining  possession. 
In  Load  v.  Oreen  (3),  trover  was  brought  for  goods  obtained  by  a 
party,  afterwards  bankrupt,  with  the  fraudulent  intention  of  never 

{I)  21  Jac.  1.  c.  19,  8.  11.  (3)  71  B.  R.  627  (15  M.  &  W.  216). 

(2)  9  B.  R.  39  (1  Sch.  &  Lef.  336). 
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Bblohkk  paying  for  them,  and  that  was  held  sufficient  to  preyent  the 
Bellamy,  operation  of  the  statute.  According  to  Mr.  BramwelTs  argument, 
in  all  cases  where  there  is  a  purchase  of  goods,  under  such  circum- 
stances that  the  vendee  cannot  possibly  have  immediate  possession, 
he  consents  to  their  remaining  in  the  possession  of  the  vendor.  If 
that  argument  were  correct,  the  effect  would  be  to  prevent  anj 
assignment  of  goods  abroad,  and  all  commerce  with  respect  to  such 
goods  must  be  at  an  end.  The  case  suggested,  of  an  assignee  of  a 
debt  binding  himself  not  to  give  notice  to  the  debtor  within  a 
certain  period,  might  be  a  case  of  possession  by  the  debtor  with  the 
consent  of  the  true  owner,  because  during  the  stipulated  time  he 
[  *3ii  1  absolutely  precludes  ^himself  from  taking  any  step  to  prevent  the 
debt  from  remaining  in  the  order  and  disposition  of  the  bankrupt. 
That  point,  however,  it  is  unnecessary  to  decide.  Here,  the 
moment  the  assignment  took  place,  the  assignee  of  the  debt  used 
every  means  in  his  power  to  obtain  possession  of  it. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  The  72nd  section  enacts,  ''that, if 
any  bankrupt,  at  the  time  he  becomes  bankrupt,  shall,  by  the  con- 
sent and  permission  of  the  true  owner  thereof,  have  in  his  possession, 
order,  or  disposition  any  goods  or  chattels,  whereof  he  was  reputed 
owner,"  they  shall  pass  to  his  assignees.  Now,  it  is  quite  dear 
that  the  "  consent  and  permission  "  there  spoken  of  is  something 
which  must  be  proved,  not  to  be  inferred  from  the  mere  fact  of 
nothing  being  done.  Were  it  not  for  the  decisions,  I  should  have 
thought  it  extremely  doubtful  whether  a  debt  could  be  said  to  be  left 
in  the  order  and  disposition  of  a  bankrupt,  with  the  consent  of  the 
true  owner ;  but  the  doctrine  in  RycdlY.  Rolle  has  prevailed  so  long, 
that  we  are  bound  by  it :  therefore  a  person,  purchasing  a  chose  in 
action,  is  considered  to  leave  it  in  the  possession  of  the  debtor,  unless 
he  is  active  and  gives  notice ;  although,  if  he  takes  every  possible  step 
to  give  notice,  and  the  debt  nevertheless  remains  in  the  possession  of 
the  bankrupt,  it  does  not  so  remain  with  the  consent  and  permission 
of  the  purchaser.  If,  as  suggested  by  Mr.  BraviweU,  he  does  not 
give  notice  for  three  months,  during  that  period  the  debt  remains 
in  the  order  and  disposition  of  the  debtor;  but  the  moment  he  gives 
notice,  it  is  otherwise;  and  the  fact,  that  many  months  must 
elapse  before  the  notice  can  take  effect,  does  not  alter  the  case. 

Platt,  B.,  concurred. 

Judgment  for  the  defendants. 
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CALDWELL  and  Others   v.   BECKE  (1). 

(2  Ex.  318—320.) 

I  818  1 
A  joint  and  several  covenant  by  A.  and  other  persons,  that  '*  they  or        -        -* 

some  or  one  of  them  "  will  pay  a  certain  som,  may  be  declared  upon  as  a 

covenant  by  A.  to  pay,  and  debt  will  lie  on  such  a  covenant. 

Debt.  The  declaration  stated,  that  on  the  80th  Angust,  a.d.  1845, 
by  a  certain  indenture  then  made  by  the  defendant  (profert)^  the 
defendant  did,  for  himself,  his  heirs,  execators,  &c.,  covenant  with 
the  plaintiffs,  their  executors,  &c.,  that  he,  the  defendant,  would  pay 
to  the  plaintiffs,  their  executors,  &c.,  the  sum  of  250Z.,  and  interest 
thereon  at  the  rate  of  51.  per  cent,  per  annum,  on  the  80th  August 
then  next,  that  is  to  say,  on  the  80th  August,  a.d.  1846,  without 
any  deduction  whatsoever,  prout  patet,  &c.  Averment,  that,  although 
the  plaintiffs  have  performed  all  things  in  the  indenture  on  their 
part  to  be  performed,  and  although  the  80th  August,  a.d.  1846, 
elapeed  before  the  commencement  of  the  suit,  yet  the  defendant  did 
not,  on  the  80th  August,  a.d.  1846,  or  at  any  time,  pay  to  the 
plaintiffs  the  said  sum  of  250Z.  and  interest  &c. 

The  defendant  pleaded  non  est  factum^  after  setting  out  on  oyer 
the  indenture,  which  was  made  the  80th  August,  a.d.  1845,  between 
Francis  Augustus  Burdett  Bonny,  (thereinafter,  for  the  sake  of 
brevity,  styled  **the  said  borrower ")i  of  the  first  part;  William 
Balfs,  William  Bonny,  and  George  Becke,  of  the  second  part ;  and 
Frederick  Caldwell,  Henry  Chilton,  and  Frederick  Fuller,  of  the 
third  part  After  reciting,  that  ''  by  a  policy  of  assurance  of  the 
English  and  Scottish  Law  Life  Assurance  and  Loan  Association, 
the  funds  of  the  Association  were  charged  with  the  payment  to  the 
execators,  &c.  of  the  said  borrower  of  500^.  within  three  months 
after  proof  of  his  decease ; "  also  reciting,  that  '*  the  said  borrower 
had  agreed  with  the  said  parties  thereto  of  the  third  part  for  the 
loan  of  250/.  on  the  security  of  an  assignment  of  the  said  policy, 
and  also  by  the  joint  and  several  covenants  of  the  said  borrower, 
and  of  the  said  parties  thereto  of  the  second  part : "  it  was  witnessed, 
that,  in  consideration  of  2601.  to  the  said  borrower  paid  by  *the  [  *8i9] 
parties  of  the  third  part,  the  said  borrower,  &c.,  assigned  to  them 
the  policy,  with  a  proviso  for  redemption  on  repayment  of  2501.  and 
interest.  The  following  was  the  covenant  on  which  the  action  was 
brought:  ''And  the  said  borrower,  and,  as  his  sureties,  the  said 
parties  hereto  of  the  second  part,  do  hereby,  for  themselves,  their 

(1>  See  CooptY.  CruaweU  {ISG6),  L.  R.  2  Cb.  112,  119;   S.  C.  36  L.  J.  Ch. 
114 J.O.  P. 
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Caldwell  heirs,  executors,  and  administrators,  jointly  and  severally  covenant 
bbokb.  with  the  said  parties  hereto  of  the  third  part,  their  executors, 
administrators,  and  assigns,  that  they  the  said  parties  hereto  of  the 
first  and  second  parts,  or  some  or  one  of  them,  their  or  some  or  one 
of  their  executors,  administrators,  or  assigns,  will  pay  to  the  said 
parties  hereto  of  the  third  part,  their  executors,  administrators,  or 
assigns,  the  said  sum  of  2502.  and  interest  as  aforesaid,  on  the  30th 
day  of  August  next,  without  any  deduction  whatsoever." 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
last  Hilary  Term,  it  was  objected,  on  the  part  of  the  defendant,  that 
there  was  a  variance  between  the  covenant  set  out  in  the  declaration 
and  that  contained  in  the  indenture ;  also  that  debt  would  not  lie 
on  this  covenant.  The  learned  Judge  directed  a  verdict  for  the 
plaintiffs,  reserving  leave  for  the  defendant  to  move  to  enter  a 
nonsuit. 

MaHin  now  moved  accordingly  : 

There  is  either  a  variance,  or  debt  will  not  lie.  The  covenant 
contained  in  the  indenture  is  not  an  absolute  covenant  to  pay,  bnt 
a  collateral  covenant  that  the  defendant  and  the  parties  of  the 
second  part,  or  some  one  or  other  of  them,  shall  pay.  In  Harri^m 
V.  Mattheivs  (i),  the  declaration  stated  that,  by  an  indenture  made 
between  J.  H.  of  the  first  part,  the  defendant  of  the  second  part, 
W.  A.  the  elder  of  the  third  part,  W.  A.  the  younger  of  the  fourth 
part,  and  the  plaintiff  of  the  fifth  part,  the  defendant  covenanted 
with  the  plaintiff,  that  they,  the  defendant,  the  said  J.  H.,  W.  A. 
[  «320  ]  the  elder,  *and  W.  A.  the  younger,  or  some  or  one  of  them,  should  or 
would  pay  or  cause  to  be  paid  unto  the  plaintiff  3001. ;  and  that  was 
held  a  collateral  covenant,  and  that  the  action  for  the  recovery  of 
the  money  ought  to  be  in  covenant,  and  not  in  debt. 

(Parke,  B.  :  There  the  covenant  was  by  the  defendant,  that  he 
and  three  other  persons,  not  parties  to  the  indenture,  or  some  or 
one  of  them,  would  pay.) 

The  legal  effect  of  this  covenant  is  improperly  stated  in  the  declara- 
tion :  the  breach  should  have  been,  that  neither  the  defendant  and 
the  parties  of  the  second  part,  or  any  one  of  them,  paid. 

(Parke,  B.  :  The  covenant  is  by  the  defendant  and  other  persons, 
(1)  10  M.  &  W.  768. 
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that  they,  *'  or  some  or  one  of  them,"  shall  pay;  and  that  is  declared    Caldwell 
upon  as  a  covenant  that  the  defendant  would  pay.     Addison  v.       hbc'kb. 
Gffjson  (1)  shows  that  to  be  no  variance.) 

Rule  refused. 


FAYIELL  V.   The  EASTEEN    COUNTIES    EAILWAT       i«48. 

COMPANY  (2).  MayU,  26. 

(2  Ex.  344— 3ol ;  S.  C.  6  3>owl.  &  L.  54 ;  17  L.  J.  Ex.  223.)  f  ***  1 

A  writ  haying  issued  in  an  action  of  debt  against  an  incorporated  railway 
company,  the  defendants*  attorney  consented  to  a  Judge's  order  referring  to 
arbitration  **the  claims  of  the  plaintiff  in  the  action."  The  plaintiff 
claimed,  before  the  arbitrator,  a  sum  for  extra  work  occasioned  by  the 
defendants*  breach  of  covenant  in  not  giving  the  plaintiff  possession  of 
certain  land  at  a  stipulated  time.  The  arbitrator  entertained  this  claim, 
though  objected  to,  and  awarded  the  plaintiff  a  sum  in  respect  of  it.  The 
Court  having  refused  to  set  aside  the  award :  Held,  (on  motion  to  enforce 
it  under  the  1  &  2  Vict.  c.  110  (3) ),  first,  that  if  the  matter  in  dispute  were 
not  within  the  jurisdiction  of  the  arbitrator,  the  defendants  should  have 
applied  to  the  Court  to  revoke  the  submission ;  but  not  having  done  so,  and 
the  plaintiff  having  set  up  this  matter  as  *'  a  claim  in  the  action,"  and  the 
arbitrator  having  so  decided  in  respect  of  it,  his  award  was  binding,  however 
erroneous. 

Secondly,  that  the  submission  was  valid,  though  the  attorney  had  no 
authority,  under  seal,  to  defend  or  refer  the  cause. 

Martin  mo^ed  for  a  rule  calling  on  the  plaintiff  to  show  cause 
why  the  award  made  in  this  cause  should  not  be  set  aside.  In  the 
year  1841,  the  plaintiff  entered  into  a  contract  under  seal  with  the 
Eastern  Counties  Railway  Company  for  the  construction  of  certain 
portions  of  their  line  at  a  stipulated  price,  and  according  to  certain 
drawings,  plans,  and  specifications.  The  deed  contained  a  clause 
that  the  plaintiff  should  not  be  entitled  to  charge  for  any  alteration 
or  addition,  unless  made  under  the  sanction  of  a  note  in  writing 
signed  by  two  of  the  directors  of  the  Company.  The  deed  also 
contained  a  covenant  by  the  Company  to  deliver  possession  of 
certain  land  to  the  plaintiff  within  a  specified  *time,  for  the  [  *»45  ] 
purpose  of  executing  his  contract.  A  portion  of  the  work  consisted 
of  an  extensive  embankment,  which  the  nature  of  the  soil  rendered 
difficult  and  expensive  to  construct,  and  which,  as  the  plaintiff 
allied,  was  rendered  the  more  so  by  reason  of  the  defendants 
having  failed  to  put  him  in  possession  of  the  land  at  the  stipulated 

(1)  10  Q.  B.  106.  s.  18.    This  procedure  is  now  obsolete, 

(2)  See  Kirk  and  Randall  v.  East  the  same  result  being  achieved  by 
ffv/  WtH  India  Dock  Company  (1886)  s.  12  of  the  Arbitration  Act,  1889.— 
«  L.  T.  N.  S.  253.  J.  G.  P. 

(3)  The  Judgments  Act,  1838 ;  see 
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Favikll  time.  The  plaintiff  proceeded  with  the  work,  and  sent  in  a  claim 
KASTKRir  of  10,8072.  Os.  Id.  for  extra  expenses  incurred  by  him  in  the 
RailwayCo  ®^®c^*ion  of  his  contract,  by  being,  as  he  alleged,  delayed  by  the 
Company  in  getting  possession  of  the  land.  This  claim  having 
been  disallowed,  the  plaintiff  brought  the  present  action  of  debt  for 
work  and  labour,  to  recover  that  sum,  together  with  a  portion  of 
the  stipulated  price,  amounting  in  the  whole  to  about  15,0001. 
The  writ  was  tendered  to  the  defendants'  attorney,  who  thereapon 
consented  to  refer  the  matter  to  a  legal  arbitrator,  and  a  Jadge*s 
order  was  drawn  up,  by  which  ''  the  claims  of  the  plaintiff  in  this 
action,  and  the  set-off  of  the  defendants'  therein,"  were  alone 
referred.  It  was  urged  before  the  arbitrator,  that  the  plaintiff  was 
not  entitled  to  recover  in  this  action  of  debt  the  amount  of  the 
extra  work  occasioned  by  the  non-delivery  of  the  land,  and  that  his 
only  remedy  was  by  action  for  damages  for  the  breach  of  covenant. 
The  arbitrator,  however,  received  evidence  of  the  extra  work,  and 
awarded  '*  that  the  plaintiff  was  entitled  to  recover,  in  respect  of 
his  said  claim,  the  sum  of  14,410/.  Os.  Id.,  and  that  the  defen- 
dants were  entitled,  in  respect  of  their  set-off  in  the  said  action,  to 
the  sum  of  1,820/.  11^.,  and  that  the  plaintiff  was  entitled  to 
recover  the  balance,  the  sum  of  12,589/.  9s.  Id."  The  defendants* 
attorney  deposed,  that  he  had  no  authority  under  the  seal  of  the 
Company  to  sign  the  consent  to  the  reference,  but  was  only  verbally 
authorised  by  the  chairman  of  the  directors,  and  that  he  had  no 
warrant  to  defend  made  out  or  executed  in  any  way,  and  that  there 
was  no  entry  of  record  ever  made  in  respect  of  any  such  warrant. 

[  346  ]  Martin : 

The  arbitrator  has  exceeded  his  jurisdiction.  The  submission 
was  solely  of  claims  in  an  action  of  debt ;  but  the  arbitrator  has 
awarded  the  plaintiff  the  extra  expenses,  which  could  only  be 
recovered  as  damages  in  an  action  of  covenant 

(Pollock,  G.  B.  :  The  arbitrator  may  have  made  a  mistake  in 
point  of  law ;  but  that  is  no  ground  for  setting  aside  the  award. 

Parke,  B.  :  If  the  arbitrator  had  found  in  terms  that  the  plain- 
tiff was  entitled  to  so  much  damages,  the  award  would  have  been 
void  as  to  that.  The  question  here  was,  whether  the  sum  claimed 
for  extra  work  was  a  debt,  and  the  arbitrator  finds  it  was.) 

The  arbitrator's  attention  was  called  to  the  nature  of  the  claim,  and 
he  persisted  in  receiving  the  evidence. 
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(Pollock,  C.  B.  :  Then  yon  might  have  applied  to  the  Court  or  a      Favibll 

Judge  to  revoke  the  submission.)  Eabtsrn 

Ck)nvTiEB 

A  reference  of  all  debts  does  not  give  the  arbitrator  any  jurisdiction 

over  damages. 

(Pabkb,  B.  :  It  is  simply  the  case  of  an  erroneous  decision ;  and 
if  parties  choose  to  refer  a  matter  to  a  Judge  of  their  own  selection, 
they  are  bound  by  his  decision,  both  in  fact  and  law.  The  fallacy 
lies  in  assuming  that  the  arbitrator  has  exceeded  his  jurisdiction.) 

Martin  then  moved  to  set  aside  the  order  of  reference : 

The  Company,  being  a  corporation,  could  not  become  parties  to  a 
reference,  except  by  submission  under  their  common  seal.  An  order 
of  reference  is  a  mere  agreement  between  the  parties,  sanctioned  by 
a  Judge,  and  only  differs  from  an  ordinary  agreement  insomuch  as 
it  may  be  made  a  rule  of  Court,  and  its  performance  enforced  in  a 
more  summary  way  than  by  action. 

(Pollock,  C.  B.  :  The  same  objection  would  apply  to  an  order  of 
Nisi  Prius ;  so  that,  according  to  your  argument,  a  corporation  could 
never  refer  a  case  after  the  jury  were  sworn. 

Parke,  B.  :  By  usage,  an  attorney  may  refer  a  case  in  which  he 
ia  employed  as  attorney.) 

Here  there  is  a  further  objection,  that  the  attorney  himself  was  not 
appointed  under  seal. 

(Pollock,  C.  B.  :  If  you  are  right,  you  do  not  want  our  assist- 
ance.   *In  any  attempt  to  enforce  the  award,  you  can  defend  your-       [  *h47  ] 
self  on  these  grounds.    If  we  were  to  set  aside  the  award,  we 
should  deprive  ths  plaintiff  of  the  opportunity  of  having  the  matter 

settled  by  a  court  of  error.) 

Rules  refused, 

KnowUs,  for  the  plaintiff,  obtained  a  rule  under  the  1  &  2  Vict. 
c.  110,  calling  on  the  defendants  to  show  cause  why  they  should 
not  pay  to  the  plaintiff  12,5891.  9^.  Id.,  the  sum  awarded  to  him. 

Martin,  Willes,  and  Prentice  showed  cause  in  Trinity  Term 
(May  26)  : 

The  Court  will  not  enforce  the  award  in  a  summary  manner,  but 
will  allow  the  defendants  an  opportunity  of  raising  the  objection  by 
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Faviell      plea.     An  arbitrator  cannot  give  himself  jurisdiction  by  improperly 

Eastern     deciding  upon  a  matter  not  submitted  to  him.     In  that  respect, 

RailwayCo.  ^^^^^  ^8  ^^  difference  between  an  arbitrator  and  an  inferior  Court : 

[348]        Roberts  v.  Humby  (i).     *     *     This  proceeding  is  a  substitute  for 

the  remedy  by  attachment,  and  is  governed  by  the  same  rules,  and 

no  attachment  can  be  granted  against  a  corporation. 

Secondly,  there  was  no  valid  submission.  Prior  to  the  rules  of 
Hilary  Term,  4  Will.  IV.  ss.  4,  16,  warrants  of  attorney  to  sue  or 
defend  must  have  been  entered  of  record.  A  corporation  cannot 
appear  to  an  action,  except  by  warrant  of  attorney,  under  the 
corporate  seal:  Rex  v.  The  City  of  Chester  (2),  In  Plowden,  91,  it 
is  expressly  laid  down,  that  a  corporation  "  cannot  appear  by 
bailifF,  without  having  a  warrant  in  writing."  This  is  the  case  of 
an  unauthorised  appearance  by  an  attorney,  and  is  distinguishable 
from  Bacon  v.  Du  Barry  (3),  inasmuch  as  there  the  attorney  bad 
himself  executed  the  arbitration  bond.  Filmer  v.  Delber  (4)  is  the 
only  decision  that  an  attorney  may  refer  a  cause  against  the 
express  direction  of  his  client ;  and  it  is  contrary  to  all  principle 
that  an  agent  should  have  power  to  bind  his  principal  by  a  contract 
which  the  latter  has  forbidden. 

(Platt,  B.  :  As  between  attorney  and  client,  you  may  be  right; 
but  surely  an  attorney,  duly  appointed,  has  authority  to  bind  his 
client  as  to  third  persons. 

Alderson,  B.  :  How  is  the  other  side  to  know  whether  the 
attorney  has  authority  or  not  ?  In  Bay  ley  v.  Btickland  (5),  the  Court 
[  *3^9  ]  laid  down  the  rule,  that,  where  a  "^defendant  had  notice  of  the 
action,  and  an  attorney,  without  authority,  appeared  for  him,  the 
proceedings  would  not  be  set  aside ;  otherwise  if  the  defendant  had 
no  notice.     The  principle  of  that  case  governs  this.) 

Biddell  v.  Dowse  (6)  shows  that  a  submission  by  an  attorney,  who 
appeared  for  an  infant,  is  void. 

(Alderson,  B.  :  In  that  case  there  was  no  consent  by  the  infants, 
or  any  person  representing  them,  for  they  could  not  appoint  an 
attorney.) 

The  Attorney 'General,  in  support  of  the  rule,  called  the  atten- 
tion of  the  Court  to  certain  parts  of  the  affidavits,  by  which  it 

(1)  49  E.  B.  435  (3  M.  &  W.  120).  (4)  12  R.  E.  688  (3  Taunt.  iS^)- 

(2)  2  Show.  ;^66;  1  Skin.  154.  (5)  74  E.  E.  573  (1  Ex.  1). 

(3)  Garth.  412.  (6)  28  E.  B.  574  (6  B.  &  C.  255). 
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appeared  that  the  sum  in  dispute  was  claimed  by  the  plaintiff,  in      Fayibll 
his  particulars,  as  a  debt  due  in  the  action.     (He  was  then  stopped      eastbrn 
by  the  Court.)   As  to  the  second  point,  he  argued  that,  the  attorney  r^^wat'co 
having  described  himself  in  the  affidavits  as  such,  it  must  be  taken 
that  he  was  properly  appointed,  and  that  he  had  authority  to 
bind  the  corporation  by  any  act  done  by  him  in  the  conduct  of 
the  suit. 

Pollock,  C.  B.  : 

The  only  arguable  point  is  whether  the  arbitrator  has  exceeded 
his  jurisdiction  in  awarding  compensation  to  the  plaintiff  in  respect 
of  his  claim  for  extra  work.  This  is  said  to  be  a  fit  matter  for  the 
decision  of  the  Court,  upon  the  question  being  raised  by  plea.  But 
the  arbitrator  has  already  decided  that  this  claim  is  a  debt.  If, 
indeed,  on  a  reference  of  all  claims  in  an  action  of  debt,  the 
arbitrator  were  to  entertain  a  claim  for  damages  in  an  action  of 
assault  or  criminal  conversation,  probably  the  Court,  if  the  subject 
were  brought  before  them,  would  not  allow  the  reference  to  proceed; 
but  upon  the  facts  now  before  us  the  question  is  not  whether  the 
arbitrator  has  exceeded  his  jurisdiction,  bui;  whether  he  has  decided 
the  matter  in  dispute.  The  question  before  him  was,  whether  *this  [  •Soo  ] 
claim  for  extra  work  was  a  claim  in  the  action,  or  mere  damages ; 
the  reference  goes  on,  and  the  arbitrator  comes  to  the  conclusion 
that  it  is  a  claim  in  the  action,  and  that  the  plaintiff  is  entitled  to  a 
certain  sum  in  respect  of  it.  Whether  correctly  or  incorrectly,  he 
has  decided  the  matter,  and  his  award  is  conclusive. 

Aldbbson,  B.  : 

I  am  of  the  same  opinion.  I  was  at  first  struck  by  the  argument,, 
that  the  extent  of  the  arbitrator's  jurisdiction  could  not  be  inter- 
preted by  his  own  judgment,  and  I  still  think  so.  But  here  the 
arbitrator  had  a  general  jurisdiction  over  the  matter,  because  the 
reference  was  of  the  plaintiff's  ''claims  in  the  action,"  and  the  plain- 
tiff claimed  this  amount  of  damages  as  a  debt.  He  may  be  wrong 
in  his  view,  and  the  arbitrator  also  wrong  in  taking  it  into  con- 
sideration; but  when  the  defendants  saw  the  arbitrator  entertaining 
a  question  which  he  ought  not  to  entertain,  it  was  their  duty  to 
interpose  and  apply  to  a  Judge,  for  the  purpose  of  being  allowed  to 
revoke  the  submission,  which,  no  doubt,  would  have  been  granted, 
had  it  appeared  by  affidavit  that  the  arbitrator  intended  to  exceed 
his  jurisdiction.      The  question  as  to   the  construction  of    the 
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Favibll  submission  would  then  have  been  raised  before  the  Judge ;  but,  instead 
Eabtbbn  of  doing  that,  the  defendants,  though  they  find  the  arbitrator  going 
Railway^Co  ^°'  ^^  °^*  interpose,  but  make  the  question  one  for  his  determina- 
tion, and  he  has  determined  it.  The  extent  of  the  arbitrator's 
jurisdiction  is  to  be  taken  according  to  the  plain  words  of  the 
submission,  namely,  of  the  ''  claims  "  which  the  plaintiff  makes  in 
the  action,  and  this  is  one. 

With  respect  to  the  other  point,  I  concur  in  opinion  with  theLoBD 
Chief  Babon.  Parties  suing  a  corporation  would  be  grievoosly 
injured  if  they  were  obliged  in  all  cases  to  inquire  whether  the 
attorney  for  the  corporation  was  authorised  under  seal. 

BoLFB,  B. : 

[  *sf^i  ]  I  am  of  the  same  opinion.    Let  us  see  what  ^was  referred  to  the 

arbitrator.  In  the  language  of  the  affidavit,  it  is  "  the  claims  of  the 
plaintiff  in  this  action,  and  the  set-off  of  the  defendants  therein." 
If,  then,  the  sum  in  dispute  was  one  of  the  plaintiff's  claims  in  the 
action,  the  objection  fails.  It  is  clear,  from  the  affidavits,  that  the 
plaintiff  claimed  a  sum  of  15,0002.  for  debt,  which  included  this 
extra  work;  and  after  that,  it  is  impossible  to  say  it  was  not  referred 
to  the  arbitrator  to  determine  whether  or  not  the  claim  in  question 
was  a  debt.  The  arbitrator  has  decided  that  it  could  be  established 
as  a  debt,  and  has  awarded  accordingly.  I  also  concur  as  to  the 
other  point. 

Platt,  B.  : 

I  also  think  that  the  rule  ought  to  be  absolute.  An  attorney  who 
has  once  appeared  for  a  party  has  jurisdiction  over  the  cause,  and 
may  refer  it.  If  the  attorney  acted  without  authority,  and  the  client 
is  injured,  he  has  a  remedy  by  action  against  the  attorney.  Here 
the  attorney  having  in  fact  appeared  for  the  defendants,  they  are 
estopped  from  saying  that  he  was  not  properly  appointed,  and 
having  authority  to  appear,  he  had  also  authority  to  conduct  the 
whole  case. 

With  regard  to  the  other  point,  when  it  comes  to  be  understood, 
it  is  perfectly  plain.  The  defendants  in  effect  say,  "  I  only  refer 
this  claim  if  you,  the  plaintiff,  can  establish  it  to  be  a  debt.'*  By 
the  judgment  of  the  arbitrator,  the  plaintiff  did  establish  it  to  be 
a  debt. 

Ride  absobiU. 
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(2  Ex.  352— ,^7 ;  a  C.  17  L.  J.  Ex.  209.)  J^l». 

An  assessment  under  the  Assessed  l\ix  Acts  is  final  and  condasiTe,         ^^        J 
unless  appealed  against  in  the  manner  prescribed  by  the  43  Geo.  m.  c.  99, 
8.  24.    llierefore,  where  a  party  was  assessed  to  the  duty  imposed  on 
*'  horse-dealers  " :  Held,  that  the  decision  of  the  assessor,  that  the  party  was 
a  horse-dealer,  however  erroneous,  could  not  be  questioned  in  an  action. 

Beplevin  lies  in  every  case  of  an  alleged  wrongful  taking  of  goods. 

Replevin  of  goods  and  chattels.  Avowry,  that,  on  the  5th  of 
April,  1844,  and  from  thence  until  and  on,  and  to  the  end  of  the 
5th  of  April,  1845,  and  from  thence  until  the  end  of  the  5th  of 
April,  1846,  and  from  thence  until  and  at  the  said  time  when,  &c., 
the  plaintiff  did,  in  the  parish  of  St.  Anne,  in  the  district  of  St. 
Anne,  &c.,  exercise  and  carry  on  the  trade  and  business  of  a  horse- 
dealer,  and  was,  during  all  the  times  aforesaid  respectively,  an 
inhabitant  of  the  said  parish,  within  the  district,  &c.,  aforesaid ; 
that,  after  the  5th  of  April,  1845,  and  before  the  20th  of  June  in 
the  last-mentioned  year,  J.  S.  and  E.  W.,  then  being  the  assessors 
duly  appointed  according  to  the  several  Acts  of  Parliament  passed 
for  levying  the  several  duties  of  assessed  taxes,  and  relating  thereto, 
and  in  all  respects  duly  qualified  to  make  the  assessments  herein- 
after mentioned,  and  having  theretofore  and  after  their  appointment, 
to  wit,  on  &c.,  taken  the  oath  required  to  be  taken  by  such  assessors, 
before  they  acted  as  such  assessors,  according  to  the  said  Acts  of 
Parliament,  did  make  an  assessment  upon  the  several  inhabitants 
of  the  parish  of  St.  Anne,  Westminster,  ^pursuant  to  the  said  Acts,  [  *353  ] 
for  the  year  ending  the  5th  of  April,  1846,  which  said  assessment 
was  then,  before  the  said  20th  of  June,  to  wit,  on  &c.,  duly,  and 
according  to  the  said  Acts  of  Parliament,  certified  upon  oath  by  the 
said  J.  S.  and  E.  W.,  to,  and  allowed,  according  to  the  directions  of 
the  said  Acts  of  Parliament,  by  J.  B.  and  P.  T.,  then  being  two  of 
the  CJommissioners  for  the  affairs  of  taxes  acting  for  the  said  district 
of  St.  Anne,  according  to  the  Acts  of  Parliament,  &c. ;  that,  in  and 
by  the  said  assessment,  he  the  plaintiff,  as  such  inhabitant  as  afore- 
said, and  a  person  so  exercising  the  said  trade  and  business  in  the 
said  parish,  &c.,  was,  by  the  said  J.  S.  and  E.  W.,  then  being  such 
assessors  as  aforesaid,  assessed  in  the  sum  of  25/.,  as  and  for  the 
duties  of  222.  10«.  and  22.  108.  payable  by  horse-dealers,  under  the 

(1)  This  case  turned  mainly  on  the  c.  19,  b.  4.     The  case,  however,  seems 

oonstroction  of  certain  sections  of  the  to  be  an  authority  upon  the  substituted 

statutes  43  Geo.  III.  oc.  99  and  161,  sections  of  the  last  named  Act  (see 

which  were  repealed  by  43  &  44  Vict  Part  lY.  thereof).~J.  Q.  P. 
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ALLEN  48  Geo.  III.  and  52  Geo.  III.,  for,  amongst  other  things,  granting 
Shahp.  duties  payable  by  persons  who  should  use  or  exercise  the  trade  and 
business  of  a  horse-dealer  within  the  cities  of  London  and  West- 
minster, &c. ;  and  also  in  the  further  sum  of  22.  16«.  lOd.,  part 
whereof,  to  wit,  2L  10s.,  was  the  additional  duty  of  101.  per  cent, 
upon  the  said  sum  of  251. — that  is  to  say,  such  additional  duty 
of  lOZ.  per  cent,  as  was  granted  to  our  lady  the  now  Queen,  by  the 
statute  passed  in  the  third  year  of  her  reign,  for  granting  to  her 
said  Majesty  duties  of  customs,  excise,  and  assessed  taxes,  and  the 
residue  of  which  said  sum  of  22.  16s.  lOd.  was  such  additional  duty 
of  10{.  per  cent,  granted  by  the  last-mentioned  Act  upon  and  in 
addition  to  certain  other  duties,  amounting  to  3Z.  8s.  9d.,  in  which 
the  plaintiff  was  duly  assessed  in  and  by  the  said  assessment,  and 
to  the  payment  of  which,  and  to  be  so  assessed  as  aforesaid,  he  the 
plaintiff  was,  according  to  the  said  several  statutes  relating  to 
assessed  taxes,  liable.  The  avowiy  then  alleged  the  payment  by 
the  plaintiff  of  the  said  sums  of  91.  8s.  9d.  and  6s.  lOd. ;  the  due 
appointment  of  the  defendant,  by  the  Commissioners,  as  collector 
of  the  said  duties ;  the  delivery  to  him  of  a  warrant  by  the  Com- 
[  •864  ]  missioners,  *requiring  him  to  distrain  on  nonpayment  thereof ;  the 
demand  by  the  defendant  upon  the  plaintiff  of  the  said  duties  of 
25/.  and  21.  10s. ;  a  refusal  by  the  plaintiff  to  pay  the  same,  and  the 
taking  of  the  goods  and  chattels  in  the  declaration  mentioned  by 
the  defendant  as  such  collector,  and  by  virtue  of  the  said  warrant, 
as  and  for  a  distress  for  the  said  sum  of  272.  10s.  so  in  arrear : 
Verification. 

Replication,  de  injurid. 

At  the  trial  of  the  cause,  a  verdict  was  found  for  the  defen- 
dant, by  consent,  and  subject  to  the  opinion  of  the  Court,  on  the 
following  case. 

The  avowry  was  admitted  by  the  plaintiff  to  be  entirely  true, 
except  so  far  as  relates  to  the  plaintiff  having  used  or  exercised  the 
trade  and  business  of  a  horse-dealer,  or  being  or  having  been  liable 
to  be  assessed  for  the  duty  payable  by  horse-dealers,  or  persons 
using  or  exercising  the  trade  or  business  of  horse-dealers. 

The  duty  was  imposed  under  the  provisions  of  the  stat.  48  Geo.  HI. 
c.  55,  Sched.  (H)  (i),  and  52  Geo.  III.  c.  98,  Sched.  (H)  (2),  whereby 
it  is  made  payable  by  every  person  who  shall  use  or  exercise  the 
trade  and  business  of  a  horse-dealer. 

(1)  Bepealed  by  Statute  Law  Eevi-  (2)  Eepealed  by  32  &  33  Vict.  c.  14. 

sion  Act,  1872.  8.  39. 
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As  to  the  plaintiff  *8  liability  to  be  so  assessed,  the  following  were  allsn 
the  facts  admitted  at  the  trial,  and  on  which  the  plaintiff  contended  sharp. 
that  be  was  not  liable: 

The  plaintiff,  during  the  time  in  respect  of  which  the  assessment 
was  made,  as  hereinafter  mentioned,  viz.  from  the  5th  of  April, 
1844,  to  the  5th  of  April,  1845,  was  the  proprietor  of  Aldridge's 
Repository,  in  Upper  St.  Martin's  Lane,  in  the  parish  of  St.  Anne, 
Westminster,  and  there  carried  on  the  business  of  selling  horses 
and  carriages,  harness,  and  other  things,  for  persons  upon  com- 
mission. The  repository  was  open  to  all  persons  desirous  of  selling 
property  of  that  description  ;  and  the  general  mode  of  selling  was 
by  public  auction.  These  sales  took  place  periodically,  viz.  once  a 
week  in  the  winter  months,  and  twice  in  each  week  in  the  summer 
months ;  and  the  horses  or  carriages,  ^or  other  property,  were  [  *S55  ] 
generally  sent  into  the  plaintiff's  premises  a  few  days  previously 
to  the  day  on  which  they  were  to  be  sold.  They  were  arranged  in 
lots,  and  catalogues  and  particulars  of  sale  were  printed  and  distri- 
buted ;  and  the  property  was  then  put  up  for  sale  by  public  auction 
by  the  plaintiff  or  his  manager,  upon  the  premises.  If  the  same 
was  sold,  the  plaintiff  charged  the  seller  a  commission  of  51.  per 
cent,  upon  the  purchase-money,  and  also  a  further  sum  for  the  keep 
of  the  horses  or  standing  of  the  carriages  or  other  property  until  the 
time  of  sale.  If  the  same  was  not  sold,  the  plaintiff  charged  from 
5«.  to  7s.  6d.  for  putting  it  up  by  auction,  and  the  keep  or  standing, 
as  before  stated.  Where  the  property  was  put  up  for  sale,  but  was 
not  sold  by  public  auction,  the  plaintiff  occasionally  sold  it  after  the 
auction  for  the  owner  by  private  contract,  and  he  then  made  the 
same  charges  as  if  it  had  been  sold  by  auction.  The  number  of 
horses  sold  by  the  plaintiff  for  other  persons,  between  the  5th  of 
April,  1844,  and  the  5th  of  April,  1845,  otherwise  than  by  public 
auction,  was  to  that  of  sales  of  public  auction  in  the  proportion  of 
about  three  to  one  hundred. 

The  plaintiff  also  occasionally,  but  very  rarely,  received  horses 
and  carriages  and  other  property  from  other  persons  for  sale  by 
private  contract  on  their  account,  but  not  exceeding  six  instances 
in  the  course  of  any  one  year,  and  he  then  charged  commission  as 
upon  a  sale  by  auction,  and  the  keep  or  standing  if  sold  ;  and,  if  not 
sold,  then  only  the  keep  or  standing  to  the  proprietors  of  such  pro- 
perty. The  business  carried  on  by  the  plaintiff  was  simply  selling 
horses  and  carriages  and  other  property,  in  the  way  before  described, 
for  and  as  the  property  of  other  persons.     He  did  not  buy  horses 
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ALLBK       or  carriages,  or  other  property  on  his  own  account,  in  the  way  of 

0BABP.  trade  or  business.  The  plaintiff 's  principal  business  was  selling 
horses  and  carriages  by  auction  as  before  mentioned,  but  he  also 
frequently  sold  by  auction  or  commission  for  other  persons,  being 

[  *356  ]  the  owners  thereof,  harness  and  stable  ^utensils,  and  the  stock  of 
horse-dealers  and  people  employing  horses  and  carriages,  and 
occasionally  also  leases  of  the  premises  on  which  the  business  of 
such  persons  had  been  carried  on.  The  plaintiff  also,  on  all  his 
printed  posting-bills  and  catalogues  of  sales,  printed  and  issued 
the  following  notice :  "  The  public  is  respectfully  requested  to  take 
notice,  that  the  business  of  Aldridge's  Repository  is  strictly  confined 
to  sales  by  auction  and  commission,  there  being  no  dealing  on  the 
part  of  the  proprietor,  nor  by  any  person  employed  by  him,  to 
operate  to  the  prejudice  of  either  buyers  or  sellers ;  and  that  under 
no  circumstances  is  the  practice  of  misrepresenting  the  ownership 
of  horses  ever  resorted  to.  The  days  of  payment  for  the  proceeds 
are  on  Saturdays  and  Mondays  only,  upon  production  of  the  printed 
receipt."  The  plaintiff  also,  several  times  in  each  week,  caused 
advertisements  to  be  inserted  in  the  public  daily  newspapers  to  the 
same  effect.  The  plaintiff,  during  all  the  time  aforesaid,  took  out 
auctioneers'  licenses,  and  paid  the  duty  thereon,  for  himself  and 
also  for  his  manager,  and  exercised  no  other  trade  or  business,  as 
before  mentioned. 

The  plaintiff  having  declined  to  pay  the  assessment,  on  the 
ground  that  he  was  not  liable  to  the  horse-dealers*  duty,  and 
having  intimated  his  intention  to  raise  the  question  of  bis 
liability,  the  seizure  in  question  was  made  upon  his  goods, 
and  he  thereupon  caused  the  goods  to  be  replevied;  and  this 
action  was  commenced  by  the  plaintiff,*  in  order  to  raise  the 
question  of  his  liability  to  be  so  assessed  as  in  the  avowry  set 
forth. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was  liable  to 
be  assessed  to  the  horse-dealers'  duty  as  aforesaid,  or,  that  if  not  so 
liable,  the  avowry  could  still  be  supported,  the  verdict  for  the 
defendant  was  to  stand.  If  the  Court  should  be  of  a  contrary 
opinion,  the  verdict  was  to  be  entered  for  the  plaintiff,  with  5/. 
damages.  The  Court  to  be  at  liberty  to  draw  such  inferences  of 
facts  as  the  jury  would  have  drawn ;  and  at  the  desire  of  either 

[  *357  ]  *party,  the  present  case  is  to  be  converted  into  a  special  verdict, 
and  the  inference  of  facts  found  by  the  Court  in  that  case  to  be 
stated  as  facts. 
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Sir  F.  Thesiger  {Ogle  and  Bovill  with  him)  for  the  plaintiff:  allkk 

V, 

First,  it  will  be  objected  that,  in  the  present  case,  the  action  of  Sharp. 
replevin  cannot  be  maintained.  That  objection  arises  from  con- 
foanding  the  act  of  the  sheriff,  in  giving  up  the  goods,  with  the 
action  of  replevin.  Whether  the  sheriff  was  right  or  wrong  in 
retaming  the  goods,  the  plaintiff  is  equally  well  entitled  to  maintain 
replevin  for  their  seizure,  as  he  would  be  to  maintain  trover  or 
detinue.  An  action  of  replevin  may  be  commenced  without  any 
retam  of  the  goods.  George  v.  Chambers  (i)  is  a  conclusive  authority 
to  show  that  replevin  will  lie  in  this  case.     *    *    * 

(Parke,  B.  :  You  need  not  argue  that  point  further.) 

Secondly,  the  plaintiff  was  not  liable  to  be  assessed  to  the  duty 
impoeed  on  horse-dealers.  He  was  neither  a  horse-dealer  in 
fact,  nor  within  the  meaning  of  the  statutes  relating  to  assessed 
taxes.    •     *    ♦ 

(Pabke,  B.  :  Is  not  the  decision  of  the  assessor,  that  the  plaintiff       [  369 } 
is  a  horse-dealer,  final  and  conclusive,  unless  appealed  against  ?) 

The  69th  and  70th  sections  of  the  48  Geo.  III.  c.  161,  give  a  right 
of  appeal  to  the  Commissioners  against  any  assessment  or  surcharge ; 
and,  by  the  7Srd  section,  the  appellants  may  demand  a  case  for  the 
opinion  of  a  Judge  of  one  of  the  superior  Courts.  Those  provi- 
sions, however,  do  not  exclude  the  party  grieved  from  his  right  to 
maintain  replevin. 

(Pabke,  B.  :  Your  argument  would  go  to  this  extent — that  the 
validity  of  every  assessment,  instead  of  being  supervised  by  Com- 
missioners, might  be  tried  by  Judge  and  jury.) 

Perhaps  the  Court  would  interfere  if  the  sheriff  replevied,  so  as  to 
prevent  the  collector  from  accounting  at  the  periods  fixed  by  the 
48  Geo.  m.  c.  141,  rule  5.  The  Highway  Act,  6  &  6  Will.  IV. 
c.  50,  under  which  the  question  arose  in  George  v.  Chambers  {i)^ 
contained  a  power  of  appeal,  but  it  was  nevertheless  held  that 
replevin  would  lie. 

(Parke,  B.  :   In  that  case  there  was  an  entire  want  of  juris- 
diction.) 

(1)  63  E.  B.  554  (11  M.  &  W.  149). 
B.B. — ^VOL,  LXXVI.  40 
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Allen       It  would  be  bo  here,  if  the  plaintiff  was  not  in  fact  a  horse-dealer; 

8HABP.  ^^^  CharUton  v.  Ahvay  (i)  shows  that,  in  such  case,  he  need  not 
appeal.  *  *  Until  the  48  Geo.  III.  c.  161,  s.  78,  there  was  no 
power  of  appeal  against  the  assessment  itself,  but  only  against  a 

[  *360  ]       surcharge  or  overcharge.    With  regard  to  the  ^necessity  of  appeal, 
a  distinction  exists  between  the  assessment  of  an  individual  in 
respect  of  a  particular  character  which  does  not  belong  to  him, 
and  his  being  assessed  in  respect  of  property  which  he  does  not 
possess.     Marshall  v.   Pitman  (2)   decided,   that   where  a  party, 
having  no  stock  in  trade,  is  rated  as  an  inhabitant  of  a  parish,  his 
remedy  is  by  appeal  to  the  Quarter  Sessions,  and  replevin  will  not 
lie.     There  the  party,   being  an  inhabitant  and  apparently  in 
possession  of  personal  property,  was  prima  facie  liable  to  be  rated. 
But  where  a  party  was  rated  as  the  occupier  of  land  in  a  particular 
parish,  when  in  fact  he  had  no  land  there,  it  was  held  that  trespass 
would  lie  against  the  magistrates  who  granted  a  warrant  of  distress : 
Weaver  v.  Price  (8).     So  here,  if  a  party  be  rated  for  five  horses, 
when  he  keeps  but  one,  his  only  remedy  is  by  appeal ;  but  if  he 
be  assessed  in  respect  of  a  particular  trade,  which  he  does  not  carry 
on,  there  is  a  total  want  of  jurisdiction.    Although  the  48  Greo.  III. 
c.  99,  8.  88,  enacts,  ''  that  if  any  question  or  difference  shall  arise 
upon  taking  any  distress,  the  same  shall  be  determined  by  the 
Commissioners  of  Taxes,'*  an  action  may  nevertheless  be  maintained 
for  a  wrongful  distress :  The  Earl  of  Shajiesbury  v.  Russell  (4). 

(Parkb,  B.  :  Wherever  a  statute  gives  to  certain  persons  the  power 
of  adjudicating  upon  a  particular  matter,  their  decision  excludes  all 
further  inquiry.  Here  it  is  as  if  the  statute  had  said,  that  the 
assessor  shall  decide  whether  or  no  the  party  is  a  horse-dealer; 
and  the  assessor  having  done  so,  his  decision  is  final  and  con- 
clusive, unless  appealed  against  in  the  manner  pointed  out  by  the 
Act :  Brittain  v.  Kinnaird  (5) ;  Reg.  v.  Bolton  (6).) 

The  assessor  has  only  power  to  assess  the  party  being  a  horse- 
dealer,  not  to  clothe  him  with  a  character  which  he  does  not 
possess.  The  48rd  section  of  the  48  Geo.  III.  c.  161,  requires 
[  *S6i  ]  every  horse-dealer  to  enter  *in  a  book  an  account  of  the  number 
of  horses  kept  by  him,  whether  for  sale  or  use,  and  to  what  duty 

(1)  11  Ad.  &  El.  993 ;  3  P.  &  D.  618.    (4)  25  B.  R.  534  (1  B.  ft  C.  666). 

(2)  35  B.  B.  630  (9  Bing.  595).        (5)  21  B.  B.  680  (1  Biod.  ft  B.  432). 

(3)  37  B.  B.  454  (3  B.  &  Ad.  409).     (6)  55  B.  B,  209  (1  Q.  B.  66). 
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the  same  are  liable,  nnder  a  penalty  of  601.  If,  then,  an  assessor  Allen 
shoald  determine  that  a  person  is  a  horse-dealer  who  in  fact  is  not,  Saabp. 
each  person  might  be  rendered  liable  to  the  penalty. 

(Parke,  B.  :  The  assessor's  decision  is  only  conclusive  qiwad  the 
assessment;  and  its  effect  is  to  bind  the  party,  unless  he  appeals, 
to  pay  the  sum  of  money  set  against  his  name  in  the  schedule.) 

Pashley^  contra  : 

First,  replevin  will  not  lie  for  goods  seized  as  a  distress  for  a  debt 
due  to  the  Grown. 

(Pabke,  B.  :  That  objection  cannot  now  avail.  If  a  sheriff 
propter  incuriam,  does  replevy,  the  party  grieved  may  maintain  the 
action.) 

Secondly,  the  decision  of  the  assessor,  that  the  plaintiff  is  a  horse- 
dealer,  not  having  been  appealed  against,  is  final  and  conclusive. 
The  48  Geo.  III.  c.  99,  s.  9,  requires  assessors  to  bring  in  their 
asseBsments,  verified  on  oath.  By  the  12th  section,  the  Com- 
missioners are  required  to  sign  and  seal  the  assessments.  The 
24th  section  enables  persons  surcharged  to  appeal  to  the  Com- 
missioners ;  and  the  29th  section  renders  the  determination  of  such 
appeal  final,  except  where  cases  are  required  for  the  opinion  of  the 
Judges.  Similar  provisions  have  received  a  judicial  construction  in 
the  case  of  The  Earl  of  Radnor  v.  lleeve  (i),  which  arose  under  the 
25  Greo.  III.  c.  48,  the  S5th  and  88th  sections  of  which  statute  are 
identical  with  the  24th  and  29th  sections  of  the  48  Geo.  III.  c..99. 
In  that  case  it  was  expressly  held,  that,  where  a  statute  declares  the 
judgment  of  Commissioners  of  appeal  to  be  final,  their  judgment 
cannot  bo  questioned  in  an  action  of  trespass.  The  3drd  section  of 
the  48  Geo.  III.  c.  99,  enables  collectors  to  distrain  without  warrant, 
on  refusal  of  payment  of  the  duties.  The  69th  and  70th  sections 
of  the  48  Geo.  III.  c.  161,  extend  to  '*  any  assessment "  the  right 
of  appeal  given  by  the  43  Geo.  III.  c.  99,  in  respect  of  a  surcharge. 
The  words  "any  assessment,"  *taken  in  their  plain  and  ordinary  [  •362] 
sense,  would  clearly  comprehend  the  case  of  a  party  altogether 
wrongly  rated.  The  88rd  section  of  the  48  Geo.  III.  c.  161, 
renders  every  assessment  made  by  the  assessors,  on  the  neglect 
or  refusal  of  any  person  to  deliver  lists,  final  and  conclusive, 
unless  they  can  bring  themselves  within  the  exception.     Weaver 

(1)  5  B.  B.  630  (2  Bos.  &  P.  391). 
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ALLBK  y.  Piice  (1)  is  diBtinguishable  from  the  present  case ;  for  there, 
Shabp.  th^  plaintiff  not  being  an  occupier  of  any  land  in  the  pariah, 
the  magistrates  were  wholly  without  jurisdiction.  So  also,  in 
Charleton  v.  Alway  (2),  the  plaintiff  was  assessed  to  the  land-tax  in 
respect  of  that  for  which  he  was  not  liable  to  be  assessed  at  all. 
But,  under  the  circumstances  stated  in  this  case,  the  plaintiff  is  in 
fact  a  horse-dealer.  It  has  been  so  decided,  on  appeal  to  the  Judges 
at  Serjeant's  Inn. 

The  CouBT  then  called  on 

Sir  F.  Thesiger  to  reply  : 

The  24th  section  of  the  48  Geo.  III.  c.  99,  only  gives  the  power 
of  appeal  in  cases  of  **  overrating  " — that  is,  where  a  party  is  liable 
to  be  rated,  but  is  rated  for  too  much.  The  Earl  of  Radnor  v. 
Reeve  (3)  was  an  action  for  distraining  for  one  year's  duty  and 
surcharge  on  one  male  servant,  in  which  case  it  is  conceded  that  the 
only  remedy  is  by  appeal.  That  decision  comes  within  the  same 
class  as  Marshall  v.  Pitman  (4).  The  present  case  is  not  distinguish- 
able in  principle  from  Weaver  v.  Price  (i),  the  one  being  an  assess- 
ment in  respect  of  land  which  the  party  did  not  occupy,  the  other 
an  assessment  in  respect  of  a  particular  character  which  he  did  not 
possess.  The  party  grieved  has  a  right  to  seek  redress  in  the 
superior  Courts,  unless  the  statutes,  in  express  terms,  preclude  him 
from  bringing  an  action. 

Parke,  B.  : 

[  *363  ]  I  am  of  opinion  that  the  defendant  is  entitled  *  to  judgment.    The 

case  may  be  treated  as  if  the  allegation  that  the  plaintiff  exercised 
the  trade  and  business  of  a  horse-dealer  were  struck  out  of  the 
avowry.  The  remainder  would  then  show  that  an  assessment  was 
duly  made  by  the  defendant,  being  the  assessor  of  the  parish,  and 
that  the  plaintiff  was  assessed  in  a  certain  sum,  which  was  not  paid. 
We  may  reject  from  our  consideration  the  question  whether,  under 
circumstances  like  the  present,  replevin  will  lie.  That  point  is 
settled  by  the  case  of  George  v.  Chambers.  The  objection  is  not  that 
the  action  of  replevin  will  not  lie,  if  a  replevin  be  granted;  but 
that  the  process  of  the  Crown  ought  not  to  have  been  delayed  by  a 
return  of  the  goods.     The  real  question  is,  whether  an  action  ot 

(1)  37  E.  E.  454  (3  B.  &  Ad.  409).      (3)  5  E.  E.  630  (2  Bos.  &  P.  391). 

(2)  11  Ad.  &  £1.  993  (4)  35  E.  E.  630  (9  Bing.  595). 
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trespass  would  lie.     I  am  clearly  of  opinion  that  it  wonld  not.     On       allbn 
a  careful  consideration  of  these  Acts  of  Parliament,  they  seem  to       sharp. 
me  to  differ  from  the  statute  of  Elizabeth,  as  to  poor-rate  (i),  and 
that  the  Legislature  intended  that  the  assessment  of  the  assessors 
appointed  by  the  Commissioners  should  be  final  and  conclusive, 
onless  appealed  from,  in  the  first  place,  to  the  Commissioners,  and 
farther,  if  necessary,  to  the  Judges  of  the  superior  Courts.     It  would 
be  singular  if  there  were  no  such  provision  ;  for,  what  a  flood  of  liti- 
gation would  follow,  if  every  subject  of  the  Crown,  who  was  dis- 
satisfied with  the  judgment  of  the  assessors,  had  a  right  to  dispute 
the  propriety  of  their  assessment  in  an  action  against  the  collectors. 
Actions  would  be  innumerable,  juries  would  have  to  decide  on  facts 
without  end,  Judges  on  law,  and  cases  would  be  carried  to  the 
highest  tribunal,  when  the  exigencies  of  the  State  required  a  speedy 
determination.    Without  referring  to  the  statutes,  I  should  say, 
a  priori,  that  the  object  of  the  Legislature  was  to  make  the  decision 
of  the  assessor  final  and  binding,  unless  disputed  in  the  manner 
pointed  out.     On  reading  the  statutes,  I  come  to  the  same  conclusion. 
^By  the  9th  section  of  the  48  Geo.  III.  c.  99,  the  Commissioners  are       [  *S64  ] 
to  meet  and  appoint  assessors,  who  are  to  bring  in  their  certificates 
of  assessments  verified  on  oath;   and  the  assessors  are  thereby 
"'  required,  with  all  care  and  diligence,  to  charge  and  assess  them- 
selves and  all  other  persons  chargeable  with  the  said  duties."     If 
the  language  had  been,  "  to  charge  and  assess  all  such  persons  as 
they  honestly  and  bond  fide,  after  due  care  and  diligence,  believed 
to  be  chargeable,"  their  assessment  would,  beyond  all  question,  be 
final.     But  though  the  statute  does  not,  in  express  terms,  say  that 
the  assessment  shall  be  conclusive,  yet  I  find,  on  referring  to  the 
30th  section  of  the  48  Geo.  III.  c.  161,  which  enables  the  assessors 
to  assess  persons  who  neglect  or  refuse  to  deliver  lists,  it  is  enacted 
that  every  such  assessment ''  shall  be  final  and  conclusive  upon  the 
person  thereby  charged,  who  shall  not  be  at  liberty  to  appeal  there- 
from, unless  such  person  shall  prove  that  he  or  she  was  not  at  his 
or  her  dwelling-house  or  place  of  abode  at  the  time  of  delivery  of 
such  notice,  nor  between  that  day  and  the  time  limited  for  delivering 
such  lists  as  aforesaid  to  the  assessor,  nor  unless  such  person  shall 
allege  and  prove  some  other  excuse  for  not  having  delivered  his  or 
her  list,  as  the  Commissioners  shall,  in  their  judgment,   think 
reasonable  and  sufficient."    In  that  special  case,  the  Legislature 
has  expressly  made  the  assessment  final  and  conclusive  ;  and  unless 

(1)  42  £liz.  c.  2 
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AU.IK  the  party  can  bring  himself  within  the  exception,  he  has  no  oppor- 
Shabp.  tunity  of  appealing.  That  being  so,  if  a  party,  who  has  an  oppor- 
tunity of  appealing,  does  not  avail  himself  of  it,  it  would  be  reading 
the  Acts  very  inconsistently  to  say  that  he  is  not  equally  bound  by 
the  assessment.  Let  us  then  look  to  the  power  of  appeal,  which 
possibly  might  be  framed  in  such  a  way  as  to  show  that  the  Legis- 
lature did  not  mean  it  to  be  conclusive.  This  provision  is  contained 
in  the  24th  section  of  the  48  Geo.  IIL  c.  99,  which  enacts,  "  that, 
if  any  person  shall  think  himself  overcharged  or  overrated  by  any 
assessment  or  surcharge,"  &c.,  **  it  shall  be  lawful  for  him  to  appeal 
[  ^865  ]  to  the  Commissioners,"  *&c.  It  is  argued,  that  the  wording  of  this 
clause  shows  that  the  Legislature  meant  it  to  apply  only  to  persons 
liable  to  be  rated,  but  rated  for  too  much.  Admitting  it  to  be  so, 
and  that  the  word  ''  overrated  "  has  that  meaning,  then  this  plaintiff 
is  in  the  predicament  of  a  person  **  overrated,"  since  he  is  clearly 
liable  to  part  of  the  rate ;  for  it  is  stated  by  the  avowry,  that  he  was 
liable  to  '*  other  duties  amounting  to  8Z.  85.  9d.,  in  which  he  was 
duly  assessed,"  and  which  he  paid.  It  is  said  that  there  is  a 
difference  between  the  present  case,  and  that  of  a  person  who  keeps 
five  horses,  and  is  rated  for  six ;  for  this  plaintiff  never  carried  on 
the  business  of  a  horse-dealer.  But  I  am  at  a  loss  to  see  any 
difference  in  principle.  It  is  the  same  as  if  a  person  were  rated  for 
six  horses  and  a  male  servant,  or  for  seven  male  servants,  when  in 
fact  he  kept  no  male  servant.  In  either  case,  he  is  equally  **  over- 
rated." I  think  the  word  ** overrated"  in  this  Act  ought  not  to 
receive  the  narrow  construction  attempted  to  be  put  upon  it.  Though, 
in  its  strict  sense,  *'  overrating  "  means,  rating  for  more  than  ought 
to  be,  yet  it  may  also  mean  rating  when  the  party  ought  not  to  have 
been  rated  at  all.  If  the  latter  be  not  the  meaning  of  the  word  in 
the  statute,  this  absurdity  would  follow,  that  provision  is  made  for 
the  case  of  an  excess  of  rating,  and  none  whatever  for  a  rate 
altogether  unjust. 

The  case  of  Weaver  v.  Price  (1),  which  arose  under  the  Poor-rate 
Act,  42  Eliz.  c.  2,  is  distinguishable ;  for  that  Act  only  enables  the 
overseers  to  rate  the  inhabitants  of  a  parish,  and  consequently  the 
justices  had  no  jurisdiction  to  grant  a  warrant  for  enforcing  a  rate 
assessed  on  a  party  who  had  no  land  in  the  parish.  Where,  how- 
ever, the  party  is  an  inhabitant,  and  he  is  rated  for  too  much,  the 
proper  course  is  to  appeal,  and  trespass  will  not  lie.  So,  with 
respect  to  the  case  of  Ckarleton  v.  Abvay  (2) :  there,  by  the  terms  of 
(1)  37  E.  E.  454  (3  B.  &  Ad.  409).  (2}  11  Ad.  &  £L  993. 
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the  stat.  20  Geo.  III.  c.  17,  b.  8,  the  assessors  *were  bound  to  dis-  all«n 
tingaish  between  the  different  descriptions  of  land  ;  and  not  having  sharp. 
done  so,  and  the  plaintiff  having  paid  the  assessment  in  respect  of  [  *S66  ] 
a  portion  of  the  land,  he  was  entitled  to  treat  the  assessment  as  a 
nullity.  Bat  the  case  of  77i€  Earl  of  Radnor  v.  Reeve  (i)  is  in  point. 
There  the  Coubt  said,  '*  that  it  had  been  determined  by  all  the 
Judges  of  England,  that,  when  a  statute  provides  that  the  judgment 
of  Commissioners  appointed  thereby  shall  be  final,  their  decision  is 
conclusive,  and  cannot  be  questioned  in  any  collateral  way."  In 
like  manner,  if  a  statute  gives  magistrates  jurisdiction  to  decide  on 
a  certain  matter,  and  they,  having  the  facts  before  them,  do  decide 
it,  the  propriety  of  their  judgment  cannot  be  inquired  into,  although 
they  may  have  come  to  an  erroneous  conclusion.  An  assessment 
not  appealed  from  stands  precisely  in  the  same  situation  as  one 
confirmed  after  appeal.  My  judgment,  therefore,  proceeds  as  if 
the  allegation,  that  the  plaintiff  was  a  *' horse-dealer,"  were  alto- 
gether struck  out  of  the  avowry.  I  am  by  no  means  prepared  to 
say  that  the  decision  of  the  Judges,  as  to  the  construction  of  the 
word  ''  horse-dealer "  in  these  statutes,  was  wrong.  If  I  were 
forced  to  give  an  opinion,  it  might  be  in  accordance  with  theirs ; 
but  if  oar  decision  on  the  other  point  be  correct,  the  question  does 
not  arise.     The  verdict  will,  therefore,  stand  for  the  defendant. 

Aldbbson,  B.  : 
I  am  of  the  same  opinion. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  Sir  Frederick  Thesiger  seemed  to 
think  it  somewhat  anomalous,  that  an  assessment  in  respect  of  a 
particular  character,  in  which  a  party  was  not  liable  to  be  assessed, 
could  not  be  questioned  in  an  action,  inasmuch  as  the  effect  would 
be  to  enable  the  officer  to  give  himself  jurisdiction.  But  our 
decision  is  not  that  an  assessment  made  without  jurisdiction  will 
bind.  ♦For  instance,  if  an  assessor  were  to  assess  a  person  living  [  •867  ] 
altogether  out  of  his  district,  or  dealing  in  something  in  respect  of 
which  the  Act  did  not  give  any  authority  to  assess  him,  the  assess- 
ment might  be  questioned  in  an  action.  By  the  9th  section  of  the 
48  Geo.  III.  c.  99,  the  assessors  are  to  make  their  assessments 
''according  to  the  provisions  of  the  laws  then  in  force."  But 
reading  that  and  the  other  statutes  in  pari  materid,  I  cannot  feel  a 
(1)  5  B.  B.  630  (2  Bos.  &  P.  391). 
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Allen       doubt  but  that  the  Legislature  meant  to  make  the  decision  of  the 
Sharp.       assessor  as  to  matters  within  his  jurisdiction,  whether  acquiesced 
in  or  appealed  from  and  confirmed,  absolute  and  conclusive. 

Platt,  B.  : 

I  am  not  prepared  to  bind  myself  by  the  decision  which  is  said 
to  have  been  come  to  by  the  Judges,  that,  under  circumstances 
like  the  present,  a  party  is  a  "  horse-dealer  *'  within  the  meaning 
of  the  statutes.  I  state  this,  in  order  that  I  may  not  be  taken  to 
have  pledged  myself  to  that  opinion,  should  the  case  come  before 
me  in  a  proper  shape  as  one  of  the  Judges.  But  my  difficulty 
is  this,  that,  striking  out  of  the  avowry  the  allegation  that  the 
plaintiff  was  a  ''  horse-dealer,**  enough  remains  to  justify  the  act 
of  the  defendant.  I  cannot  doubt  but  that  the  Legislature  intended 
the  assessment  to  be  binding,  unless  appealed  against.  Indeed, 
it  is  of  the  first  importance  that  the  revenue  should  be  quickly 
raised.  Then,  for  the  protection  of  the  subject,  the  Legislature 
has  given  a  right  of  appeal,  first  to  the  Commissioners,  and  after- 
wards, by  a  special  case  before  the  Judges  ;  thus  providing  a  cheap 
and  expeditious  remedy.  Without  saying,  therefore,  whether  the 
facts  of  the  case  are  sufficient  to  satisfy  my  mind  that  the  plaintiff 
is  a  ''  horse-dealer "  within  the  meaning  of  the  Act,  I  think  the 
defendant  is  entitled  to  the  judgment  of  the  Court. 

Judgtnent  for  the  defendant 


184a.  CLAEK  v.   WOODS,  SMITH,  and  COOPER. 

•^!!!!1^  (2  Ex.  395-409 ;  S.  C.  17  L.  J.  M.  C.  1«9.) 

^        ^  The  8tat  43  Eliz.  c.  2,  8.  4,  which  gives  a  remedy  for  the  leTjing  of 

money  asseseed  for  poor-rates,  does  not  extend  to  costs;  and  the 
18  Geo.  IIL  c.  19,  s.  1  (I),  under  which  justices  have  power  to  award  costs 
in  such  a  case,  limits  the  period  for  which  the  defaulter  can  be  imprisoned 
to  the  term  of  one  month. 

A  warrant  issued  by  two  justices  of  the  county  of  S.,  after  reciting  the 
making  of  a  rate,  the  assessment  of  the  plaintiff  in  the  sum  of  17/.  thereto, 
and  his  refusal  to  pay  the  same,  and  that  H.  H.  and  L.  W.,  two  justices 
&c.,  had  issued  their  warrant  to  levy  the  said  sum  of  17/.  19«.  6d.,  and  the 
further  sum  of  6s.  for  costs  incurred  in  the  premises,  making  in  the  whole 
the  sum  of  18/.  5$.  6d.,  by  distress  &c.,  commanded  the  constable  to  appre- 
hend and  take  the  plaintiff  to  the  House  of  Correction,  there  to  remain 
*'  until  payment  of  the  said  sum :  "  Held,  that  the  warrant  was  bad  m  teio  ; 

(1)  Repealed  by  S.  L.  £.  Act,  1887;  see  now  12  &  13  Vict,  c  14,  n.  1 
and  2. 
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and  that  an  action  of  trespass  lay  against  the  justices  and  the  constable  for        Clabk 
the  arrest  and  imprisonment  under  it.  v. 

The  backing  of  the  warrant  under  24  Geo.  II.  c.  55,  s.  1  (1),  by  a  justice        Woods. 
is  purely  ministerial,  and  the  justice  who  issues  the  warrant  is  responsible 
for  an  arrest  under  it,  although  it  be  backed  and  executed  in  a  county  other 
than  that  in  which  it  was  issued. 

A  demand  of  the  copy  and  perusal  of  the  warrant,  signed  by  the  plain- 
tiff's attorney,  was  left  by  his  clerk :  Held,  a  sufficient  demand  under 
24  Geo.  IL  c.  44,  s.  6. 

Where  the  plaintiff  had  obtained  a  copy  of  the  warrant  previously  to  a 
demand  thereof :  Held,  that  the  constable  was  not  thereby  excused  from 
complying  with  the  demand. 

The  mere  fact  of  the  justices  being  joined  in  the  action  against  the  con- 
stable does  not  entitle  the  constable  to  a  verdict  under  the  24  Geo.  II.  c.  44, 
8.  6,  which  section  only  protects  him  in  case  he  has  complied  with  the 
demand  of  a  copy  and  perusal  of  the  warrant. 

A  party  having  been  arrested  under  the  foregoing  warrant,  and  having 
paid  under  protest  the  money  specified  in  it :  Held,  that  he  was  entitled  to 
recover  back  the  whole  of  the  money  so  paid,  although  the  171,  Ids.  6d,  was 
really  due  from  him  in  respect  of  the  rate. 

Trespass  for  assault  and  false  imprisonment.  Plea,  Not  guilty 
"  by  statute." 

It  appeared  at  the  trial,  before  Pollock,  G.  B.,  at  the  London 
sittings  after  Michaelmas  Term,  1847,  that,  in  consequence  of  the 
plaintiff,  who  resided  at  South  Bersted,  in  the  county  of  Sussex, 
refusing  to  pay  his  poor-rates  and  certain  costs  incurred  for  the 
same,  the  following  warrant  for  his  apprehension  had  been  issued 
by  Mr.  Woods  and  Mr.  Smith,  two  of  the  defendants,  who  were 
magistrates  for  *that  county,  and  was  delivered  to  Cooper,  the  [  *896  ] 
other  defendant,  to  be  executed  by  him  : 

"  Sussex,  to  wit. — To  the  constables  of  the  parish  of  South 
Bersted,  in  the  county  of  Sussex,  and  to  the  keeper  of  the  House 
of  Correction. — Whereas,  in  and  by  a  rate  and  assessment  made, 
assessed,  allowed,  and  published  according  to  the  statute  in  that 
ease  made  and  provided,  bearing  date  the  5th  of  July  and  18th  of 
December,  1845,  and  the  20th  day  of  March,  in  the  year  1846, 
Richard  Clark,  an  inhabitant  and  occupier  of  lands  and  heredita- 
ments in  the  said  parish  of  South  Bersted,  was  duly  rated  and 
assessed  for  and  towards  the  necessary  relief  of  the  poor  of  the 
said  parish,  in  the  sum  of  111.  Ids.  6d.  in  the  whole ;  and  whereas 
it  duly  appeared  unto  Bichard  Hosier  and  William  Leyland 
Woods,  Esqrs.,  two  of  her  Majesty's  justices  of  the  peace  in  and 

(1)  Bepealed  by  S.  L.  B.  Act,  1867.  Acts  apply  to    proceedings    for   the 

Am   to    backing    warrants,    see   now  recovery   of  poor  rates   (see  Beg,   ▼. 

11  &   12  Vict.  c.  43,  s.  3,  and  c.  42,  Price  (1880)  6  Q.  B.  D.  300,  49  L.  J. 

■.  11,   and  $ed  qwxre  whether  these  M.  C.  49).--J.  G.  P. 
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Olabk       for  the  said  county,  as  well  upon  the  oath  of  Cornelius  Legg  Sparks, 
Woods.       assistant- overseer  of  the  poor  of  the  said  parish,  as  otherwise,  that 
the  said  sum  hath  heen  lawfully  demanded  hy  him,  but  the  said 
Bichard  Clark  hath  refused  and  doth  refuse  to  pay  the  same ;  and 
whereas  the  said  Bichard  Clark,  having  been  summoned  duly  to 
appear  before  two  of  her  Majesty *8  justices  of  the  peace  of  the  said 
county,  to  show  cause  why  the  same  should  not  be  paid,  did  not 
appear  according  to    such  summons,  and  hath   not   shown  any 
sufficient  cause  why  the  same  should  not  be  paid;  and  whereas, 
on  the  25th  day  of  April  last,  Bichard  Hosier  and  William  Leyland 
Woods,  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
said   county,   did  issue  their  warrant  to  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  South  Berated,  to  levy 
the  said  sum  of  111  Ida.  6d.,  and  also  the  further  sum  of  6s.  for 
costs  incurred  in  the  premises,  making  in  the  whole  the  sum  of 
18Z.  58.  6d.,  by  distress  and  sale  of  the  goods  and  chattels  of  tiie 
said  Bichard  Clark,  and  to  apply  the  same  according  to  law ;  and 
whereas  it  duly  appears  unto  us,  two  of  her  Majesty's  justices  of 
the  peace   for   the  said   county,  as  well  upon  oath   of  the  said 
[  •sg?  ]       Cornelius  *Legg  Sparks  as  otherwise,  that  he  has  used  his  best 
endeavours  to  levy  the  said  sum  on  the  goods  and  chattels  of  the 
said  Bichard  Clark  as  aforesaid,  but  that  no  sufficient  distress  can 
be  had  whereon  to  levy  the  same :  these  are  therefore  to  command 
you,  the  said  constables  of  the  said  parish  of  South  Berated  afore- 
said, to  apprehend  the  body  of  the  said  Bichard  Clark,  and  him 
safely  to  convey  to  the  House  of  Correction  at  Petworth,  in  the 
same  county,  and  there  to  deliver  him  to  the  said  keeper  thereof, 
together  with  this  precept ;  and  we  hereby  command  you,  the  said 
keeper  of  the  said  House  of  Correction,  to  receive  into  your  custody, 
in  the  said  House  of  Correction,  the  said  Bichard  Clark,  there  to 
remain,  without  bail  or  mainprise,  until  payment  of  the  said  sum. 
— Given  under  our  hands    and    seals,  the  81st  day  of  October, 

A.D.  1846. 

"W.  Lbyland  Woods  (l.8.) 

"Francis  Smith  (l-s.)." 

The  plaintiff  was  followed  by  the  defendant  Cooper  to  London, 
where  he  presented  the  warrant  to  the  Lord  Mayor  and  got  it 
backed ;  he  then  arrested  the  plaintiff  and  took  him  to  a  station- 
house.  The  plaintiff  paid  the  sum  of  18/.  58.  6d.  under  protest. 
It  appeared  that  a  demand  of  the  copy  and  perusal  of  the  warrant, 
signed  by  the  plaintiff's  attorney,  had  been  served  by  one  of  his 
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clerks  at  Cooper's  residence.     No  copy  or  perusal  of  the  warrant       Clark 
had  ever  been  granted   by  Cooper ;  but  whilst  the  plamtiff  was      woods. 
in  custody  at  the  station-house,  a  copy  of  the  original  warrant 
was  made  by  the  clerk  of  the  plaintiff's  attorney,  by  the  per- 
mission of  the  police,  in  whose  hands  the  warrant  then  happened 
to  be- 
lt was  thereupon  contended,  on  the  part  of  the  plaintiff,  that,  as 
the  statute  48  Eliz.  c.  2,  s.  4,  gives  no  power  to  levy  or  imprison 
for  non-payment  of  costs,  the  warrant  was  bad,  and  offered  no 
defence  to  the  action ;  and  that  the  plaintiff  was  entitled  to  recover 
back  the  sum  of  18Z.  5«.  6rf.,  *which  had  been  paid  by  him  under       [  •soa  ] 
protest.     On  the  part  of  the  defendants,  the  following  objections 
were  raised  to  the  maintenance  of  the  action :    First,  that  the 
warrant  was  good;  that,  by  the  stat.  18  Geo.  III.  c.  19,  power  is 
given  to  the  justices  to  award  costs  in  cases  of  non-payment  of 
poor-rates ;  secondly,  that,  if  the  warrant  was  bad  on  the  face  of 
it,  the  justices  were  not  liable  for  the  execution  of  it  out  of  their 
jurisdiction ;  and,  thirdly,  that  the  warrant  was  only  bad  so  far  as 
it  related  to  costs,  and  that  the  amount  of  damages  ought  to  be 
confined  to  that  sum.     On  the  part  of  the  constable,  Cooper,  the 
following  objections  were  also  made  :   First,  that  he  was  justified 
under  the  stat.  24  Geo.  II.  c.  44,  s.  6,  as  the  magistrates  had  been 
sued  jointly  with  him  ;  secondly,  that  the  service  of  the  demand  of 
a  copy  of  the  warrant,  by  the  clerk  of  the  plaintiff's  attorney,  by 
whom  the  demand  was  signed,  was  insufficient,  as  it  ought  to  have 
been  made  by  the  person  making  the  demand ;   and,  lastly,  that 
the  copy  of  a  warrant  having  been  furnished  by  the  police,  this 
was  a  sufficient  compliance  with  the  statute,  and  dispensed  with 
the  necessity  of  a  delivery  of  one  by  the  constable.     The  Lord 
Chief  Babon,  however,  overruled  the  several  objections  which  had 
been  relied  upon  by  the  defendants ;  and,  under  his  direction,  a 
verdict  was  entered  for  the  sum  of  18/.  68.  6d.,  reserving  leave 
to  the  defendants  to  move  to  enter  a  verdict,  or  to  reduce  that 
sum  to  6s. 

Bales  nisi  having  been  accordingly  obtained  on  the  part  of  the 
justices  and  of  the  constable, 

Martin^  Willes^  and  C.  E.  Pollock  showed  cause : 

The  questions  in  the  present  case  depend  mainly  upon  the 
following  statutes,  viz.  48  Eliz.  c.  2,  s.  4 ;  18  Geo.  III.  c.  19,  s.  1  ; 
24  Oeo.  II.  c.  66,  s.  1 ;  24  Geo.  II.  c.  44,  s.  6.     The  warrant  under 
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Clark       which  the  plaintiff  was  arrested  is  clearly  illegal  ;  for  the  statute 

Woods.       of  48  Eliz.  c.  2,  s.  4,  does  not  empower  the  justices  to  award  costs ; 

[  •SQQ  ]  and  the  statute  18  Geo.  III.  c.  19,  s.  1,  by  which  costs  *may  be 
awarded,  directs  the  imprisonment  to  be  ''for  any  time  not 
exceeding  one  month,  nor  less  than  ten  days,  or  until  such  suzdi 
&c.  be  first  paid."  This  section,  as  it  may  be  seen  by  the  8rd 
section  and  the  forms  annexed  to  the  Act,  limits  the  period  of 
imprisonment  to  one  month.  In  the  present  case  the  plaintiff 
would  be  liable  to  be  imprisoned  for  life,  if  one  item  of  the  whole 
amount  remained  unpaid ;  for  the  warrant  directs  that  he  is  to 
remain  in  custody,  ''  without  bail  or  mainprise,  until  payment  of 
the  said  sum."  The  plaintiff  was  not  to  be  released  until  the 
whole  sum — namely,  for  rates  and  costs — should  be  paid.  [They 
cited  Skingley  v.  Surridge  (i)  and  Esdaile  v.  McLclean  (2).]  The 
warrant  is  not  divisible.  The  warrant  is  therefore  clearly  ill^l 
and  bad ;  but  it  is  contended,  that,  even  admitting  it  to  be  so, 
the  justices  are  not  liable  for  the  arrest  of  the  plaintiff,  which, 

[  *400  ]  ^although  it  was  effected  under  a  warrant  issued  by  them,  was 
executed  out  of  their  jurisdiction.  By  the  24  Geo.  II.  c.  55,  s.  1» 
in  case  any  person,  against  whom  a  warrant  shall  be  issued  by  any 
justice  of  the  peace  of  any  county,  &;c.,  shall  escape,  &c.,  it  shall 
be  lawful  for  any  justice  of  the  county,  &c.,  to  which  such  person 
shall  escape,  &c.,  upon  proof  being  made  on  oath  of  the  hand- 
writing of  the  justice  or  justices  granting  such  warrant,  to  indorse 
his  name  on  such  warrant,  which  shall  be  a  sufficient  authority 
to  the  person  or  persons  bringing  such  warrant,  &c.,  to  execute 
such  warrant  in  such  other  county.  The  justice,  therefore,  who 
indorses  or  backs  the  warrant,  exercises  no  discretion  in  the  matter 
— he  performs  a  purely  ministerial  act.  *  *  The  justices,  there- 
fore, who  issued  this  warrant  are  liable  for  the  arrest.  The  warrant 
is  void  in  toto,  and  there  is  no  reason  why  the  verdict  should  be 
reduced  to  the  sum  of  6«.     *     *     * 

With  respect  to  the  objections  which  were  raised  on  behalf  of 
the  defendant  Cooper,  the  constable,  as  the  warrant  is  illegal,  he 
is  not  justified  under  it;  for  the  6th  section  of  the  24  Geo.  II. 
c.  44,  does  not  afford  him  any  protection,     A  proper  demand  of 

[  uoi  ]      the  copy  and  perusal  of  the  warrant   *was  made,  and  was  not 
complied  with.     *     *     The  meaning  of  this  section  is,  that  the 
constable  shall  be  entitled  to  a  verdict,  after  such  a  demand  and 
compliance  as  is  required  by  the  preceding  part  of  the  clause. 
(1)  11  M.  &  W.  603.  (2)  16  M.  &  W.  277, 
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Cvowder  and  J.  J.  Johnson^  in  support  of  the  rule,  on  behalf       Clark 
of  the  justices  :  ,ff^^^ 

The  warrant  is  good.    It  has  been  assumed  that  the  words  ''  the       ^  ^^^  ^ 
said  sum  "  refer  to  the  last-mentioned  sum ;  but  these  words  do 
not  necessarily  require  such  a  construction. 

(Pollock,  C.  B.,  referred  to  Esdaile  v.  Maclean  (i).) 

The  justices  would  have  a  difficulty  to  overcome  in  framing  such 
a  warrant  as  would  meet  the  case  in  the  manner  which  has  been 
insisted  upon  by  the  plaintiff.  Under  the  statute  of  Elizabeth,  the 
party  may  be  committed  generally  for  non-payment  of  rates,  and 
under  the  statute  which  gives  costs,  for  a  month  only.  How  could 
such  a  warrant  be  framed  ? 

(Aldebson,  B.  :  There  might  possibly  be  two  warrants — one  to 
detain  the  party  for  a  month,  or  until  he  paid  the  costs,  and  the 
other  to  detain  him  until  he  paid  the  rates ;  or  perhaps  one  warrant 
would  be  sufficient,  provided  it  observed  the  proper  distinction  with 
respect  to  each  sum.) 

The  recitals  in  the  warrant,  which  refer  to  "  the  said  sum,  mean 
the  sum  due  for  rates:  Tarry  v.  Newman  (2).  In  the  second  place, 
assuming  the  warrant  to  be  void,  the  justices  are  not  liable.  The 
arrest  was  out  of  their  jurisdiction.  The  magistrate  who  backs  the 
warrant  has  a  discretion  in  the  matter,  and  his  act  is  ministerial 
only  in  case  the  warrant  is  good.  Here  it  has  been  argued  that 
the  warrant  is  void  upon  the  face  of  it ;  and  the  backing  of  such  a 
warrant  cannot  make  the  justice  who  issued  it  responsible  out  of 
his  jurisdiction.  The  statute  which  empowers  the  justice  to  back 
the  warrant  only  entitles  him  to  back  a  valid  warrant.  If  this 
warrant  is  bad,  it  is  merely  an  illegal  order  to  arrest  the  plaintiff. 
The  Lord  Mayor  could  not  have  been  compelled  to  back  it  by 
mandamus. 

(They  cited  Basten  v.  Carew  (8),  Carratt  v.  Morley  (4),  and  MoiUd 
V.  Williams  (6).) 

(Pollock,  *C.  B.  :  The  statute  does  not  make  any  reference  to      [  *403  ] 
the  validity  or  invalidity  of  the  warrant.     Proof  of  the  handwriting 

(i;  15  M.  &  W.  277.  (4)  55  B.  R.  183  (1  Q.  B.  18). 

(2)  15  M.  &  W.  645.  (5)  64  B.  B.  558  (5  Q.  B.  469). 

(3)  27  B.  B.  453  (3  B.  &  C.  649). 
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Clabk       of  the  justice  by  whom  the  warrant  was  issued  is  all  that  the 
Woods.       statute  requires.) 

In  the  last  place,  the  plaintiff  is  entitled  only  to  the  sum  of  6s.  bj 
way  of  damages,  as  the  warrant  is  good  for  the  other  sum  due  for 
rates,  for  which  the  plaintiff  was  liable  to  be  arrested. 

BramueU,  on  behalf  of  Cooper,  the  constable  : 

The  warrant  is  good,  and  the  constable  is  not  liable ;  and,  even 
admitting  the  justices  to  be  liable,  the  constable  is  not.  They 
authorised  him  to  act  by  the  execution  of  the  warrant  in  any  coanty ; 
for  the  warrant,  by  being  backed,  extends  their  jurisdiction.  First, 
there  was  no  proper  demand  made ;  for  the  6th  section  of  \he 
24  Geo.  II.  c.  44,  requires  the  party  who  makes  the  demand  to  sign 
it.  In  the  present  case  that  was  not  so ;  for  the  attorney  signed 
the  demand  which  was  made  by  his  clerk.  There  are  three  parties 
who  may  make  the  demand.  It  has  been  argued  that  the  words 
''  made  "  and  *'  left  '*  mean  the  same  thing,  but  that  is  not  so.  The 
party  here  who  made  the  demand  was  the  attorney's  clerk,  and 
therefore  it  should  have  been  signed  by  him.  Secondly,  the 
demand,  if  sufficient,  was  complied  with.  Atkins  v.  KUbyii)  is  in 
the  constable's  favour.  What  need  had  the  plaintiff  of  a  further 
copy  of  the  warrant  than  the  one  which  the  attorney's  clerk  had 
obtained  from  the  police  ?  Thirdly,  under  the  concluding  clause 
of  the  6th  section  of  the  last-mentioned  Act,  the  constable  is  pro- 
tected, although  he  may  not  have  complied  with  the  demand.  The 
words  of  the  Act  are,  ''  And  if  such  action  ; "  in  order  to  support 
the  construction  for  which  the  plaintiff  contends,  the  word  '*  and  '* 
ought  to  be  '*  but."  In  the  last  place,  with  respect  to  the  amount 
[  *404  ]  of  damages.  The  original  *arrest  is  the  act  complained  of,  and 
the  plaintiff  was  released,  therefore,  before  the  money  was  paid ;  he 
can  at  all  events  recover  nominal  damages  only  in  the  present  action. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  these  rules  ought  to  be  discharged.  At  the 
trial  a  verdict  was  taken  by  the  plaintiff  for  18/.  5s.  6d.,  being  merely 
the  sum  which  had  been  paid  by  him  under  protest.  The  facts  of 
the  case  are  shortly  as  follows :  The  plaintiff  owed  certain  poor- 
rates  in  the  county  of  Sussex.  An  application  was  made  to  two 
magistrates  to  compel  him  to  pay  these  rates ;  they  thereupon 
(1)  52  R  E.  503  (11  Ad.  &  El.  777). 
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granted  a  warrant  to  distrain  upon  his  goods  and  effects  to  the  Clark 
amoont  of  the  rates,  and  the  additional  sum  of  68.  for  costs  incurred  Woods. 
in  these  proceedings.  A  warrant  for  his  arrest,  which  recited  this 
amount,  was  subsequently  signed  by  the  two  defendants,  and 
delivered  to  the  defendant  Cooper.  Armed  with  the  latter  warrant, 
the  defendant  Cooper  pursued  the  plaintiff  into  the  city  of  London, 
where  he  presented  the  warrant  to  the  Lord  Mayor,  who  backed  it. 
He  then  arrested  the  plaintiff,  who  thereupon  paid  the  whole  sum 
of  money  specified  in  the  warrant,  and  obtained  his  liberty.  The 
plaintiff  having  brought  the  present  action  against  the  three  defen- 
dants, the  question  is,  whether  any  or  all  of  them  are  liable  to  the 
conseqaence  of  that  arrest  ?  That  question  depends  chiefly  upon 
the  statutes  to  which  our  attention  has  been  directed.  In  the  first 
place,  it  is  clear  that  the  warrant  was  a  bad  warrant,  and  could 
have  afforded  no  justification  for  the  arrest  of  the  party  in  the  county 
of  Sussex.  The  stat.  48  Eliz.  c.  2,  s.  4,  which  gives  the  power  to 
levy  the  arrears  of  poor-rates  by  distress  and  sale  of  the  defaulter's 
goodB,  and,  in  the  event  of  such  distress  being  insufficient,  to  commit 
him  to  the  county  gaol,  does  not  mention  costs ;  and  the  subsequent 
statute,  the  18  Geo.  III.  c.  19,  s.  1,  which  does  give  power  to  award 
costs,  does  not  warrant  the  committal  of  the  offender  until  such 
costs  shall  be  paid,  but  only  for  a  limited  period,  which  is  not  to 
^exceed  one  month.  The  warrant  was  therefore  illegal  in  the  county  [  *406  ] 
in  which  it  was  issued,  as  there  is  no  power  given  by  either  of  these 
statutes  to  enforce  the  payment  of  the  costs  in  the  manner  authorised 
by  that  document.  It  was  then  contended,  on  the  part  of  the 
magistrates,  that,  admitting  the  warrant  to  be  bad,  they  were  not 
responsible,  the  arrest  having  been  made  out  of  the  county  of 
Sussex.  It  therefore  becomes  necessary  to  consider  the  effect  of 
"  backing  "  the  warrant.  The  statute  which  gives  that  authority 
makes  it  purely  a  ministerial  act.  The  warrant,  therefore,  when 
*'  backed,"  was  the  warrant  of  the  magistrates,  and  not  of  the  Lord 
Mayor.  The  act  of  "  backing  "  has  no  reference  to  the  legality  or 
illegality  of  the  warrant,  and  the  magistrate  who  backs  it  is  not 
subject  to  any  risk  which  may  arise  from  its  execution.  I  am 
therefore  of  opinion,  that  the  defendants  Woods  and  Smith,  who 
issued  this  warrant,  are  responsible  for  the  arrest  made  under  it. 

On  the  part  of  the  defendant  Cooper,  it  was  contended,  in  the  first 
place,  that  the  demand  of  the  copy  and  perusal  of  the  warrant,  though 
signed  by  Steele,  the  plaintiff's  attorney,  was  made  by  his  clerk, 
and  was,  therefore,  insufficient ;  but  I  think  that  the  fallacy  was 
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Clabk       well  pointed  out  by  one  of  the  learned  counsel  in  showing  cause 
Woods.       against  the  rale^-that,  although  the  clerk  left  the  paper,  yet  the 
demand  was  in  reality  made  by  Steele,  the  plaintiff's  attorney. 
The  Act  of  Parliament  intends  that  party  whose  name  is  signed  to 
the  document  to  be  the   party   making  the  demand,  althoogh 
it  be  left  by  another  person.     The  demand  and  service,  therefore, 
in  the  present  case,  were  in  accordance  with  the  terms  of  the 
statute,  and  were  perfectly  regular.    In  the  second  place,  it  was 
contended  that,  inasmuch  as  a  copy  of  the  warrant  had  been  obtained 
on  behalf  of  the  plaintiff  prior  to  the  demand  upon  Cooper,  he  was 
excused  from  giving  a  copy.     But  it  does  not  appear  that  the 
permission  to  give  a  copy  was  an  act  to  which  Cooper  was  in  any 
[  •406  ]      way  a  *party,  or  such  an  act  as  could  in  any  manner  bind  him.    It 
appears  that,  on  a  subsequent  occasion,  a  notice  was  served  upon 
him,  making  a  demand  with  which  he  did  not  comply ;  he  was 
therefore  not  entitled  to  the  protection  of  the  statute.     In  the  third 
place,  it  was  urged,  that,  where  the  constable  is  sued  jointly  with 
the  justices,  upon  proof  of  his  having  acted  under  their  warrant, 
he  is  entitled  to  a  verdict ;  and  that  the  word  *'  and  "  in  the  latter 
part  of  the  section  of  the  statute  ought  to  have  been  **  but,"  if  the 
Legislature  intended  the  other  construction ;  but  it  appears  to  me 
that  that  branch  of  the  clause  clearly  means  that  such  is  to  be  the 
case  after  a  demand  of  the  copy  and  perusal  of  the  warrant  has 
been  complied  with  by  the  constable — ^the  words  *'  such  action  '* 
referring  to  an  action  brought  after  ''a  demand  and  compliance 
therewith."     I  am  therefore  of  opinion  that  none  of  the  objections 
ought  to  prevail.     In  the  last  place,  it  was  urged  that  the  verdict 
ought  to  be  reduced  to  the  sum  of  68.  only,  and  that  we  ought  to 
give  the  defendants  the  benefit  of  the  amount  which  was  rightly 
due  from  the  plaintiff.     But  I  do  not  see  how  we  can  escape  from 
the  position,  that,  if  a  debtor  is  sued  by  his  creditors  for  a  debt 
justly  due,  and  is  wrongfully  arrested  and  is  compelled  to  pay  it  by 
duress  of  such  imprisonment,  such  amount  may  be  recovered  back 
by  action.     The  warrant,  in  our  opinion,  is  wholly  bad,  and  the 
plaintiff  was  wrongfully  taken  under  it ;  he  is  therefore  entitled 
to  recover  the  whole  sum  which  he  was  compelled  to  pay  by  means 
of  the  arrest  under  the  warrant.     I  am  therefore  of  opinion,  that 
these  rules  ought  to  be  discharged. 

RoLPB,  B. : 
I  am  of  the  same  opinion.     There  were  two  rules  moved  for  in 
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the  present  case—one  on  behalf  of  the  magistrates,  and  the  other       Glabk 
on  behalf  of  the  constable ;  and  I  think  that  they  ought  both  to  be       woods. 
discharged.    This  is  an  action  for  false  imprisonment.     Two  of  the 
defendants  are  magistrates  who  signed  and  delivered  a  warrant  *to       [  *407  ] 
the  other  defendant,  Cooper,  by  whom  it  was  executed.     There  is 
no  doubt  that  the  plaintiff  was  imprisoned  by  virtue  of  that  warrant 
or  document;  and  that,  under  that  execution,  he  was  detained 
onto  be  had  paid  the  sum  alleged  to  be  due  for  poor-rates  and  costs 
incurred.    I  am  of  opinion  that  the  defendants  were  not  justified 
under  that  instrument.    I  think  it  is  clear  that  it  is  bad.     The 
warrant  authorised  the  arrest  and  committal  of  the  defaulter  to 
the  House  of  Correction  in  the  county  of  Sussex,  until  he  should 
have  paid  the  sum  of  181.  Bs.  6d.    If  this  be  a  larger  sum  than  that 
for  which  the  magistrates  could  compel  payment  in  this  manner, 
the  warrant  is  altogether  bad.    Now,  it  appears  that  the  plaintiff 
was  not  indebted  in  the  full  amount  stated  in  the  warrant  for  poor- 
rates,  but  that  a  portion  of  the  sum  was  for  costs.    The  statute  of 
Elisabeth  does  not  give  costs.     The  statute  of  18  Geo.  III.  c.  19, 
by  which  costs  are  given,  contains  special  provisions  for  their  enforce- 
ment, but  gives  power  to  commit  only  for  the  limited  period  of  a 
month,  and  not  generally  until  the  whole  amount  shall  have  been 
paid.     The  warrant,  therefore,  was  bad  in  toto.    It  was  contended, 
in  the  second  place,  that,  as  it  was  capable  only  of  being  executed 
in  the  county  of  Sussex,  and  as  it  was  executed  out  of  that  county, 
it  was  not  executed  within  the  jurisdiction  of  the  magistrates,  and, 
consequently,  that  they  are  not  responsible.      But  I  do  not  see 
anything  in  the  warrant,  if  it  be  bad,  which  precludes  it  from  being 
executed  in  any  other  county  than  that  in  which  it  is  originally 
issued.    One  of  the  incidents  attached  to  this  warrant  is,  that,  by 
being  indorsed  in  the  manner  required  by  the  statute,  it  may  be 
made  available  in  any  county  in  England ;  and  when  a  magistrate 
issues  the  warrant,  it  must  be  taken  that  he  knows  the  law.    The 
indorsement  is,  by  the  express  provisions  of  the  statute,  merely  a 
ministerial  act,  and  does  not  in  the  least  degree  lessen  the  responsi- 
bility incurred  by  issuing  the  warrant  in  the  first  instance.    I 
therefore  do  not  think  that  *there  is  anything  in  that  objection.      [  *408  ] 
With  respect  to  the  reduction  of  the  damages,  I  should  feel  glad  if 
I  were  able  to  assist  the  defendants  in  that  part  of  the  case ;  but, 
as  the  warrant  was  altogether  bad,  as  the  magistrates  had  no  power 
to  include  the  costs  in  it,  as  they  have  done,  and  as  the  plaintiff 
was  under  no  obligation  to  pay  the  amount  for  which  he  was  illegally 
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Olabk  arrested,  he  is  entitled  by  law  to  recover  back  the  whole  Sam  so 
Woods.  paid.  With  respect  to  the  objections  which  were  raised  on  behalf 
of  the  constable,  I  perfectly  agree  with  the  rest  of  the  Court  in 
thinking  that  there  is  nothing  at  all  in  them.  It  appears  that 
a  proper  demand  was  made  by  the  plaintiff's  attorney,  which  was 
delivered  by  his  clerk.  It  is  clear  that  the  demand  was  a  proper 
eX\d  sufficient  demand,  as  required  by  the  statute ;  and  it  is  equally 
clear  that  the  production  of  the  warrant  on  the  part  of  the  police, 
and  not  by  the  constable,  was  not  a  sufficient  compliance  with  the 
statute,  to  bring  him  within  its  protection.  With  regard  to  the  last 
point,  as  to  the  objection  raised  upon  the  24  Geo.  II.  c.  4,  s.  6, 1 
do  not  think  there  is  anything  in  that.  Under  that  section,  I  think 
it  is  plain  that  no  action  would  lie  against  the  constable  separately, 
or  against  him  jointly  with  the  magistrates,  after  a  proper  demand 
and  compliance  therewith.  But,  in  the  present  case,  although  there 
was  a  demand,  there  was  no  proper  compliance  with  it  as  required  by 
the  statute.  I  am  therefore  of  opinion,  for  these  reasons,  that  these 
rules  ought  to  be  discharged. 

Platt,  B.  : 

I  agree  with  the  rest  of  the  Court  in  thinking  that  these  rules 
ought  to  be  discharged.  The  first  question  raised  was,  whether 
this  document  was  legal  or  not ;  and  I  agree  with  the  rest  of  the 
Court  in  thinking  that  it  is  illegal  and  bad.  It  was  contended  that 
the  magistrates  were  not  liable,  because  the  warrant  was  indorsed 
by  the  Lord  Mayor.  But  I  am  of  opinion  that  he  was  bound  to  do 
[  *409  ]  80  upon  his  being  satisfied  with  the  genuineness  of  the  ^signatures 
attached  to  that  document.  It  became  his  duty  to  indorse  it.  That 
act  was  merely  a  ministerial  act  upon  his  part ;  the  efiect  of  which 
was  to  make  the  city  of  London  part  of  the  county  of  Sussex,  for 
the  purposes  of  the  execution  of  the  warrant ;  but  it  did  not  relieve 
the  magistrates  who  issued  it  from  any  responsibility.  As  to  the 
amount  of  the  damages,  I  do  not  see  any  reason  which  satisfies  me 
that  they  ought  to  be  reduced.  What  portion  of  the  imprisonment 
is  to  be  attributed  to  the  payment  of  the  larger  or  smaller  sum  ? 
The  law  is  perfectly  clear,  that,  where  £(  person  has  a  sum  of  money 
extracted  from  his  pocket  by  unlawful  means,  he  is  entitled  to 
recover  the  whole  of  such  amount  back  again.  Upon  the  other 
points  of  the  case,  I  entirely  concur  in  what  has  been  said  by  the 
reBt  of  the  Coubt  (i).  ^^^^^  di.charp,d. 

(1)  AldersoD,  B.,  bad  left  the  Court  during  the  oourse  of  the  aignxnent. 
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SAYER  V.   GLOSSOP(l).  i848. 

(2  Ex.  409-412 ;  S.  C.  17  L.  J.  Ex.  300^  12  Jur.  465.)  '^!!!lf  * 

In  sapport  of  a  plea  of  coverture,  an  examined  copy  of  a  register  of  ^  ^^^  ] 
marriage  between  the  defendant  and  one  J.  G.  was  given  in  evidence.  A 
witness  deposed,  that  he  knew  one  J.  G.  and  his  handwriting ;  and  that 
the  handwriting  of  the  J.  G.  in  the  register  was  that  of  the  person  whom 
he  knew  :  Held,  that  the  evidence  was  admissible  without  the  production  of 
the  original  register. 

Assumpsit  by  the  plaintiff,  as  indorsee,  against  the  defendant, 
the  acceptor  of  a  bill  of  exchange,  dated  the  11th  of  July,  1847, 
payable  three  months  after  date.  Plea,  that  at  the  time  of  the 
acceptance  the  defendant  was  the  wife  of  Joseph  Glossop,  who  is 
still  living.  Verification.  The  replication  traversed  the  plea,  and 
upon  the  replication  issue  was  taken.  At  the  trial,  before  Parke,  B., 
at  the  last  Middlesex  sittings,  in  support  of  the  plea,  an  examined 
copy  of  the  register  of  the  marriage  of  the  defendant  and  one 
'Joseph  Glossop  was  produced.  A  witness  who  was  called  deposed  [  *4io  ] 
that  he  knew  one  Joseph  Glossop,  and  that  he  had  seen  him  in  the 
Tear  1888,  when  he  went  abroad,  and  had  corresponded  with  him 
since,  and  knew  his  handwriting,  and  that  he  had  received  a  letter 
from  him  on  the  25th  of  April,  1848.  The  witness  then  stated 
that  he  had  seen  the  signature  of  Joseph  Glossop  in  the  original 
marriage  register,  at  Marylebone  Church,  and  that  it  was  the 
handwriting  of  the  Joseph  Glossop  from  whom  he  had  received  the 
letter,  and  who  was  then  alive.  It  was  then  contended,  on  the 
part  of  the  plaintiff,  that  the  original  register  ought  to  be  produced. 
The  learned  Judge,  however,  thought  the  evidence  was  admissible, 
and  the  defendant  had  a  verdict. 

APMahon  now  moved  for  a  new  trial,  on  the  ground  that  the 
evidence  was  improperly  admitted  : 

The  original  register  ought  to  have  been  produced.  The  jury 
should  have  had  that  document  before  them,  that  they  might  form 
a  judgment  as  to  the  character  of  the  handwriting.  It  was  upon 
the  handwriting  that  the  question  rested,  whether  the  defendant 
was  married  to  the  Joseph  Glossop  who  was  alive,  as  stated  in  the 
plea.  The  original,  being  the  best  evidence  of  the  fact,  ought, 
therefore,  to  have  been  produced. 

(Pollock,  C.  B.  :  The  party  who  has  the  custody  of  the  document 
could  not  be  compelled  to  produce  it.) 

(1)  See  Lwxu  ▼.  Williams  [1892]  2  Q.  B.  113,  61  L.  J.  Q.  B.  696.— J.  G.  P. 
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Satbr       In  cases  of  bigamy  it  is  asaal  to  produce  the  original  register. 

r. 

GL0880P. 

(Pabkb,  B.  :  That  is  not  the  usual  practice.  In  the  nnmeroas 
cases  which  have  come  before  me,  I  do  not  recollect  a  single  ease 
in  which  the  original  register  was  produced.) 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  this  rule  must  be  refused,  on  the 
ground,  that,  as  the  person  who  has  the  legal  custody  of  the  register 
is  not  by  law  compellable  to  produce  it,  the  party  who  stands  in 
need  of  the  evidence  which  that  document  affords  is  not  to  suffer 
[  *^ii  J  from  its  absence  *at  the  trial.  The  only  question  is,  how  &r  the 
jury  will  rely  on  the  evidence  which  is  offered  in  its  stead.  Suppose 
this  case :  the  question  being,  whether  a  particular  individual  were 
at  a  particular  place  on  a  certain  day,  and  in  order  to  prove  this  a 
witness  is  called,  who  says,  "  I  know  that  man  very  well ;  he  was 
one  of  the  churchwardens  of  our  parish ;  and  on  that  particular 
day  I  saw  stuck  up  a  certain  notice,  in  his  handwriting."  It  is 
then  said,  *'  Why  do  you  not  produce  it  ?  "  The  answer  would  be, 
that  it  is  pasted  against  the  wall,  and  therefore  cannot  be  produced. 
You  must  therefore  take  the  witness's  account  of  it,  as  it  is  the  best 
that  can  be  obtained.  Now  if  in  point  of  law  you  cannot  compel 
a  party  who  has  the  custody  of  a  document  to  produce  it,  there  is 
the  same  reason  for  admitting  other  evidence  of  its  contents  as  if 
its  production  were  physically  impossible. 

BoLFB,  B. : 

I  am  of  the  same  opinion,  and  will  carry  my  Lord's  illustration 
a  little  further.  Suppose  we  heard  that  placards  containing  treason- 
able words  were  posted  up,  and  that  a  witness  were  to  say  that  be 
saw  a  man  chalk  certain  words  up,  and  that  these  were  in  the 
handwriting  of  A.  B.,  surely  that  would  be  good  evidence  against 
A.  B.,  as  the  production  of  the  writing  itself  would  be  impossible. 

Platt,  B.  :  ' 

I  think  the  evidence  was  properly  admitted,  as  the  defendant 
was  not  legally  empowered  to  enforce  the  production  of  the  original 
document. 

Pabeb,  B.  : 

I  still  entertain  the  same  opinion  I  did  at  the  trial.  In  consequence 
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of  the  great  importance  of  preserving  parochial  registers  in  a  state  Satrr 
of  security,  the  law  allows  their  contents  to  be  shown  by  proper  cn^S^p 
copies.  That  being  so,  you  may  prove  the  marriage  between  the 
parties  by  an  examined  copy  of  the  register.  Now,  to  prove  the 
'identity  of  a  person,  you  may  show  that,  in  consequence  of  a  [  *412  ] 
particular  mark,  *'  B,"  appearing  upon  the  register,  such  person 
was  present  at  the  time  the  entry  was  made  upon  it.  In  the 
present  case,  a  witness  swore  that  he  had  seen  the  original  register, 
and  that  one  of  the  signatures  to  it  was  that  of  a  James  Glossop, 
whom  he  knew:  that  was  evidence  that  this  James  Glossop  was 
the  peraon  who  then  married  the  defendant.  I  agree,  that  if  the 
defendant  could  have  got  the  register,  but  had  not  done  so,  it  would 
go  to  the  admissibility  of  the  evidence  produced  ;  for  the  opposite 
party  is  at  a  disadvantage  with  respect  to  his  cross-examination  on 
that  part  of  the  case.  But  it  is  doubtful  whether  this  document 
could  have  been  obtained,  as  in  many  cases  the  parties  who  have 
the  eostody  of  these  instruments  are  unwilling  to  allow  them  to  be 
removed,  and  their  production  cannot  be  enforced ;  and  their  non- 
prodaetion  is  really  for  the  public  benefit.  As,  therefore,  the  law 
requires  the  register-book  to  be  kept  in  a  certain  place,  and  permits 
you  to  give  evidence  of  its  contents  by  an  examined  copy,  I 
think  you  may  prove  the  identity  of  the  party  by  showing  that 
tins  mark  was  made  in  the  book,  and  that  this  mark  is  in  his 
handwriting. 

Rtde  refused. 


MACECU   V.  The  LONDON  and  SOUTH- WESTEEN         isw. 
RAILWAY  COMPANY  (1).  '^'"'H^^' 

(2  Ex.  416—433 ;  S.  C.  17  L.  J.  Ex.  271 ;  12  Jur.  501.)  [  ^^^  ] 

Where  a  oommon  carrier  enters  into  a  sub-contract  with  other  parties 
with  respect  to  goods  which  he  has  undertaken  to  carr  j,  the  servants 
employed  by  the  latter  are  *'  servants  in  the  employ  "  of  the  carrier,  within 
tbe  true  meaning  of  the  8th  section  of  the  Carriers  Act,  11  G^.  lY.  A 
1  WilL  IV.  c.  68. 

A  delivery-ticket  issued  by  the  defendants,  a  Railway  Company,  in 
respect  of  goods  they  had  undertaken  to  carry,  contained  the  name  of 
T.  J.,  described  therein  as  a  porter.  The  ticket  was  signed  by  *'  C.  and  H., 
Agents."  The  goods  were  stolen  by  T.  J.  whilst  under  the  care  of  C.  and  H., 

(1)  Approved  in  Dodan  v.  Midland      18  Q.  B.  Div.  121,  56  L.  J.  a  B.  171. 
By.  Co.  (1877)  2  App.  Cas.  792,  and      —J.  G.  P. 
Siephtm  T.  L.  A  8.  W.  Ry.  Co.  (1886) 
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R.B. 


Maohu 

Thb  London 
and  south- 

W£STBBN 

Railway  Co. 


[  '^le  ] 


[•417] 


with  whom  the  defendants  had  entered  into  a  sub-contract  for  the  carriage 
of  the  goods.  In  an  action  against  the  defendants  for  the  loss  of  the  goods, 
qtuBret  whether  the  ticket  estopped  the  defendants  from  denying  that  T.  J. 
was  their  servant :  Semhle,  that  it  would  not 

Case.  The  declaration  stated,  that  the  defendants  were  common 
carriers  of  goods  and  chattels  for  hire,  and  that  *the  plaintiff,  on 
&c.,  at  the  AndoverBoad  station  of  the  London  and  South-Westem 
Bailway,  caused  to  be  delivered  to  the  defendants,  and  that  the 
defendants  then  accepted  and  received,  a  certain  bale  of  silk,  of  the 
value  of  1502.,  to  be  safely  and  securely  carried  and  conveyed  by 
the  defendants  to  London,  and  there  safely  and  securely  to  be 
delivered  to  the  plaintiff,  for  certain  reasonable  reward,  &a.  It 
then  charged  as  a  breach,  that  the  defendants,  not  regarding  their 
duty  in  that  behalf,  did  not  nor  would  safely  or  securely  carry  or 
convey  the  said  bale  of  silk  to  London  aforesaid,  nor  there  safely 
or  securely  deliver  the  same  to  the  plaintiff ;  but,  on  the  contrary, 
that  the  defendants  so  carelessly  and  negligently  behaved  and  con- 
ducted themselves  in  the  premises,  that,  by  and  through  the  care- 
lessness, negligence,  and  default  of  the  defendants,  &c.,  the  said 
bale  of  silk,  &c.  was  wholly  lost  to  the  plaintiff.  The  defendants 
pleaded  the  general  issue,  and  a  traverse  of  the  delivery  of  the 
goods,  modo  et  forma  ;  and,  thirdly,  "  that  the  said  bale  of  silk  in 
the  declaration  mentioned,  and  therein  alleged  to  have  been  received 
by  the  defendants  as  such  common  carriers  as  aforesaid,  contained 
only  goods,  and  chattels,  and  property  of  a  certain  description,  to 
wit,  the  silk  in  the  declaration  mentioned,  and  exceeded  in  value 
the  sum  of  101. ;  and  that  the  said  bale  of  silk  was  heretofore,  to 
wit,  on  &c.,  delivered  by  the  plaintiff  to  the  defendants,  as  common 
carriers  by  land  of  goods  for  hire,  to  be  carried  from  and  to  the 
places  in  the  declaration  mentioned,  at  a  certain  office  or  receiving- 
house  of  the  defendants  for  the  receipt  of  goods  to  be  carried  by 
them  as  such  common. carriers  as  aforesaid,  to  wit,  the  said  Andover 
Boad  station  of  the  defendants ;  and  that,  before  and  at  the  time 
when  the  said  bale  of  silk  was  so  delivered  at  the  said  office  of  the 
defendants  as  aforesaid,  the  defendants  had  caused  to  be  affixed, 
and  there  was  affixed,  according  to  the  form  of  the  statute  in  sach 
case  made  and  provided,  in  legible  characters,  in  a  public  and  con- 
spicuous *part  of  the  said  office,  a  notice,  whereby  the  defendants 
notified  that  a  certain  increased  rate  of  charge  therein  mentioned 
was  required  to  be  paid  over  and  above  the  ordinary  rate  of  carriage, 
as  a  compensation  for  the  greater  risk  and  care  to  be  taken  for  the 
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safe  conveyance  of,  amongst  other  things,  silk  exceeding  the  value       Maghu 
of  KM. ;  and  that,  at  the  time  of  the  delivery  of  the  said  bale  of  silk  xhb  London 
at  the  said  oflBce  of  the  defendants  as  aforesaid,  the  value  and  nature   ^2r°™iL^' 
thereof  were  not  declared  by  the  person  sending  or  delivering  the  Railway  oo. 
same,  and  that  neither  the  increased  charge  nor  any  engagement  to 
pay  the  same  was  accepted  by  the  person  receiving  the  said  bale  of 
silk  at  the  office."    Verification. 

The  plaintiff  took  issue  upon  the  first  and  second  pleas ;  and  to 
the  third  he  replied,  *^  that,  whilst  the  said  bale  of  silk  was  in  the 
charge  and  possession  of  the  defendants  as  such  common  carriers 
as  aforesaid,  to  wit,  &c.,  the  same  was  unlawfully  and  feloniously 
stolen,  taken,  and  carried  away  by  a  certain  then  servant  of  the 
defendants,  to  wit,  one  Thomas  Johnson,  whereby  the  same  was 
not  safely  and  securely  carried  or  conveyed,  or  delivered  as  afore- 
said, bat  then  was  and  now  is  wholly  lost  to  the  plaintiff  by  reason 
of  the  said  felonioitB  act  of  the  said  Thomas  Johnson,"  <&c. 
Terification.  The  defendants  rejoined  by  way  of  traverse,  ''  that, 
whilst  the  said  bale  of  silk  was  in  the  charge  and  possession  of  the 
defendants  as  such  common  carriers  &c.,  the  same  was  unlawfully 
and  feloniously  stolen,  &c.  by  a  then  servant  of  the  defendants  then 
in  the  employ  of  the  defendants,  7nodo  et  fornid : "  upon  which 
rejoinder  the  plaintiff  joined  issue. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  London 
sittings  after  Michaelmas  Term,  1847,  the  following  facts  appeared  : 
The  action  was  brought  by  the  plaintiff  against  the  defendants  to 
recover  of  them  the  value  of  a  bale  of  silk.  The  plaintiff  was  a 
silk-trinuning  manufacturer,  and  carried  on  his  business  at  Bunhill 
Bow,  London ;  *and  the  bale  in  question  had  been  delivered  to  the  [  *418  ] 
defendants  at  their  office  at  the  Andover  Boad  station,  to  be  carried 
and  by  them  delivered  to  the  plaintiff  at  his  above  address.  The 
valne  of  the  bale  was  not  declared  when  it  was  delivered  to  the 
defendants,  and  the  ordinary  charge  only  for  the  carriage  of  a 
parcel  of  that  bulk  was  paid.  The  bale  was  placed  in  a  van  under 
the  care  of  a  person  named  Thomas  Johnson,  on  the  arrival  of  the 
train  at  the  Yauxhall  station  of  the  Company.  The  following 
delivery-ticket  was  sent  with  the  bale  in  question  : 

"  (114).    London  and  South- Western  Bailway  Company. 
"  Southampton,  Gosport,  Andover,  &c.,  every  morning  before 
eight,  and  afternoon  before  six  o'clock. 
**  From  Hambro'  Wharf,  Lower  Thames  Street,  &c." 
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Maghu  (Here  follows  a  notice  from  the  Company  that  they  would  not  be 

XuK  London  liable  for  certain  descriptions  of  articles,  including  silk,  above  the 
^w^TBw?"  ^^^^^  ^^  lOZ.,  unless  the  value  thereof  should  be  declared,  and  the 
Railway  Co.   increased  charge  paid,  &c.) 

''  The  delivery  of  goods  will  be  considered  complete  when  the 
same  are  unloaded  out  of  the  waggon,  dray,  or  cart,  and  placed  at 
the  door  of  the  consignee:  the  cellaring  or  warehousing  them 
afterwards  will  be  at  the  owner's  risk. 

*'  Any  servant  of  the  Company  taking  more  than  is  stated  in  this 
ticket  will  be  dismissed. 

"  Notice. — The  Company  are  not  responsible  for  any  parcel  above 
the  value  of  lOZ.,  unless  declared  as  such  at  the  time  of  booking, 
and  entered  and  paid  for  accordingly.  It  is  requested  that  any 
irregularity  may  be  notified  immediately  to 

"Cornelius  Stovin, 

*'  General  Manager  of  Traffic. 
[  419  ]  "  Mr.  Machu,  Bunhill  Row,  to  South- Western  Bail  way  Company. 

"  1846.    June  16.    One  truss,.  paid  on  2*. 

"  James  Beedy,       ^ 
"  Charles  Goodwin, 
"  William  Lee, 
"  George  Clay, 
**  Thomas  Johnson^ 
"  George  Fry, 

'*  Goods  conveyed  to  or  from  any  part  of  London,  by  addreasing 
a  line  to  Mr.  Bitches,  at  the  Delivery-office,  as  above. 

''Chaplin  and  Hornb,  Agents.** 

The  bale  was  stolen  by  Johnson  on  the  road  between  the  station 
and  its  destination.  Johnson  was  in  the  employ  of  Chaplin  and 
Home,  who  were  employed  by  the  defendants  to  carry  goods  for 
them  ;  but  it  did  not  appear  under  what  precise  contract  they  did 
so.  It  was  thereupon  contended  by  the  defendants'  counsel,  that 
Johnson  was  not  a  servant  of  the  defendants,  and  in  their  employ, 
within  the  true  meaning  of  the  8th  section  of  the  Carriers  Act, 
11  Geo.  IV.  &  1  Will.  IV.  c.  68.  The  Lord  Chief  Baron,  however, 
entertained  a  different  opinion ;  and  under  his  Lordship's  direction, 
a  verdict  was  entered  for  the  plaintiff,  with  leave  reserved  to  the 
defendants  to  move  to  enter  a  verdict  for  them  on  the  third 
issue. 


)-  Porters. 
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Martin  having  subsequently,  in  Hilary  Term,  obtained  a  rule       Machu 

""••  Thb  London 

AND  South- 
Wkstern 
Sir  F.  Thenger  and  E.  H.  Woolrych  now  showed  cause :  Railway  Co. 

There  are  two  questions  in  the  present  case.  The  first  is, 
whether  the  defendants  are  not  estopped  by  the  delivery-ticket.  If 
that  should  be  answered  in  the  affirmative,  the  "^plaintiff  is  entitled  [  *420  ] 
to  succeed.  If  not,  then  comes  the  question,  whether  Johnson, 
who  stole  the  silk  which  was  intrusted  to  the  defendants  to  be 
delivered  in  Bunhill  Bow,  London,  is  a  servant  within  the  true 
meaning  of  the  8th  section  of  the  Carriers  Act,  11  Geo.  lY.  ic 
1  Will.  IV.  c.  68.  It  is  submitted  that,  at  all  events,  he  was  a 
servant  of  the  defendants  within  the  meaning  of  the  8th  section. 
The  Bailway  Company  may  select  whom  they  please  to  deliver  the 
goods  committed  to  them ;  and  the  mere  fact  that  such  person  is 
also  employed  by  others  does  not  make  him  less  the  servant  of  the 
Company.  He  may  be  servant  to  both ;  but  for  the  delivery  of 
this  silk  upon  this  occasion  Johnson  was  the  Company's  servant. 
(They  were  then  stopped  by  the  Court,  who  called  upon) 

Martin  and  Montague  Smith  to  support  the  rule  : 

With  respect  to  the  first  question,  it  is  clear  that  the  delivery- 
ticket  does  not  estop  the  Company.  It  is  not  signed  by  the 
Company,  but  by  Chaplin  and  Home,  and  does  not  form  any  part  of 
the  contract.  The  defendants  are,  therefore,  not  estopped  from 
showing  that  the  party  who  had  to  deliver  the  goods,  but  who  stole 
them,  was  not  their  servant. 

(Pollock,  C.  B. :  In  Pickard  v.  Sears  (i).  Lord  Dbnman  says  that 
the  rule  of  law  is  clear,  **  that  where  one  by  his  words  or  conduct 
wilfully  causes  another  to  believe  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same  time.'' 
The  principle  was  the  same  in  Gregg  v.  Wells  (2),  and  Coles  v. 
The  Bank  of  England  (8).) 

The  defendants  are  not  estopped,  for  the  reasons  before  given.  It 
is  contended  also  that  Johnson  was  not  a  servant  within  the 
meaning  of  the  8th  section.    *    *    If  it  were  to  be  held  that  the       [  ^^H 

(1)  45  B.  B.  538  (6  Ad.  &  £1.  469).  (3)  10  Ad.  &  EL  437. 

(2)  60  B.  B.  347  (10  Ad.  &  El.  90). 
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Maghu  Company  are  liable  for  this  felonious  act  of  a  person  as  their 
The  i!ondok  servant,  that  person  being  the  servant  of  third  parties,  the  con- 
^w^rBRif  sequence  would  be,  that  one  Railway  Company  would  be  liable  for 
Railway  Co.  the  acts  of  the  servants  of  any  other  Bailway  Company  along  whose 
line  the  goods  are  carried.  Thus,  if  certain  goods  are  delivered  to 
[  *422  ]  Bailway  Company  A.,  *to  be  delivered  in  some  distant  part  of  the 
country,  and  A.  deliver  them  to  Bailway  Company  B.,  and  B.  to  C, 
and  so  on,  and  the  goods  are  stolen  by  Z.'s  servants,  A.  would  be 
liable  for  the  loss  of  the  property.  As  this  Act  was  passed  for  the 
protection  of  carriers,  the  8th  section  ought  to  have  a  strict  con- 
struction put  upon  it ;  and  a  carrier  ought  not  to  be  held  responsible, 
unless  the  person  who  steals  the  article  be  his  own  servant— i.e.  a 
person  hired  and  paid  by  him,  and  under  his  control.  The  relation- 
ship of  master  and  servant  ought  strictly  to  exist  between  the 
carrier  and  this  party.  The  words  of  the  8th  section  support  this 
construction,  for  there  the  parties  named  are  all  such  servants  as 
would  be  in  the  employ  of  the  carrier ;  as,  for  instance,  **  coachman, 
guard,  bookkeeper,  porter."  Now  it  is  clear  that  Chaplin  and  Home 
are  not  the  servants  of  the  Company  ;  they  had  merely  to  deliver 
the  goods  under  a  sub-contract.  If  Chaplin  and  Home  are  not  the 
Company's  servants,  how  can  their  servant  be  the  Company's 
servant  ? 

(Platt,  B.  :  The  replication  alleges  that  the  goods  were  stolen 
''by  a  certain  then  servant  of  the  defendants  then  in  the  employ  of 
the  defendants.") 

Such  an  allegation  can  only  be  supported  by  such  a  relationship  as 
that  for  which  the  defendants  contend.  [They  cited  Laugher  v. 
Poi7iter(\),  Quarman  v.  Burnett  {2),  Rapson  v.  Cubitt  (2)  and  Coatis 
V.  Chaplin  (4).] 

[  424  ]       Pollock,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  point 
which  was  contended  for  by  Sii'  Frederick  Thesiger,  in  the  outset  of 
this  case,  cannot  prevail,  namely,  that  the  mere  production  of  the 
document  disposes  of  the  question,  and,  by  its  contents,  is  to  be 
taken  as  a  holding  out  of  the  person  Johnson,  who  stole  the  silk,  as 
a  servant  of  the  Company.  I  do  not  think  that  is  the  question  which 
we  have  now  to  dispose  of.    The  real  question  is  that  which  has 

(1)  29  E.  R.  319  (5  B.  &  C.  547).       (3)  60  B.  R.  873  (9  M.  &  W.  710). 

(2)  55  R.  R.  717  (6  M.  &  W.  499).      (4)  61  R.  R.  297  (3  a  B.  483). 
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been  discussed  by  Mr.  Martin,  and  at  by  no  means  greater  length       Maohu 
than  its  importance  warranted  ;  and  I  do  not  think  he  has  brought  thb  ix>ni>oh 
less  of  illustration  and  learning  to  bear  upon  it  than  the  occasion   ^JirERTBwf ' 
called  for.    I  *have  paid  great  attention  to  the  argument,  and  the  Bailwat  Co. 
whole  matter  comes  to  this  :  It  appears  that  Chaplin  and  Home  had       ^  *^^^  ^ 
contracted  with  the  Bail  way  Company  to  do  this  part  of  the  business 
for  them ;  that  they  were  not  the  servants  to  the  Company,  but 
were  its  agents ;  and  that  the  persons  whom  Chaplin  and  Home 
employed,  whom  they  paid,  and  to  whom  they  gave  orders,  and  had 
power  to  dismiss — these  persons  were  still  further  removed  from 
the  Company,  as  being  servants  to  Chaplin  and  Home,  and  not  to 
the  Company.     Then  it  is  said  by  Mr.  Martin^  that  the  Act  of 
Parliament  in  question  distinctly  gives  the  Bailway  Company,  as 
carriers,  indemnity  against  responsibility  from  loss,  unless  certain 
conditions  are  complied  with ;  that  the  8th  section  re-imposes  their 
common-law  liability  under  certain  circumstances  only,  and  that, 
in  order  to  bring  the  plaintiff  within  that  section,  he  must  show 
that  the  felonious  act  was  committed  by  an  actual  servant  of  the 
Company.     In  proceeding  to  put  a  construction  upon  this  statute, 
I  have  allowed  the  fullest  scope  to  Mr.  Martin's  argument,  and  I 
thoroughly  comprehend  its  force.    I  also  perfectly  agree  that  we 
have  no  right  to  make  an  Act  of  Parliament ;  that  it  is  only  our 
duty  to  construe  those  that  are  made ;  and  that  we  ought  to  con- 
sider, not  what  the  Legislature  might  have  done,  but  what  they  have 
done:  and  with  a  perfect  perception  of  the  force  of  the  argument 
derived  from  the  expressions  of  Mr.  Justice  Littlbdalb,  in  the  case 
of  Laugher  v.  Pointer,  I  am  still  of  opinion  that  this  rule  ought  to 
be  discharged.     And  I  think  it  ought  to  be  discharged  upon  the 
general  ground,  which  I  prefer  to  any  other,  that  there  was  an 
employment  of  Johnson   by  the  Company,  leaving  out  of  con- 
sideration, for  the  present,  all  that  relates  to  the  holding  him  out 
as  a  servant  of  the  Company.     Taking  it  that  the  document  in 
question  proves  that,  on  the  Company  receiving  this  parcel  in  the 
country,  it  was  the  undertaking  on  their  part  to  deliver  it   in 
London,  I  am  of  opinion  that  Johnson  was,  within  the  meaning  of 
the  8th  section  of  the  *Act,  a  servant  in  their  employ.    A  state  of       [  *^26  ] 
things  perhaps  altogether  different  from  what  existed  at  the  time 
of  the  passing  of  the  statute,  has  sprung  up,  in  consequence  of  rail- 
roads having  come  more  extensively  into  use;  but  the  general 
object  of  the  Act  was  to  give  protection  to  carriers  in  respect  of 
small  parcels  of  great  value  placed  under  their  care,  without  any 
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machu       notice  of  their  value,  thus  compelling  them  to  incur  considerable 
The  London  ^^^^  with  but  little  remuneration  ;  and  the  Legislature  has  effected 
^wbstbwT'   ^^^  ^y  requiring  the  value  of  such  parcels  to  be  declared,  and  an 
Railway  Go.  additional  sum  to  be  paid  to  the  carrier  by  way  of  insuring  their 
safe  delivery ;  and  nothing  can  be  more  just  than  such  an  enact- 
ment.   In  order,  however,  to  guard  the  public  against  the  oonse- 
quences  of  effecting  such  insurance — for  one  consideration  for  the 
insurance  is  the  disclosure  to  the  carrier's  servants  by  such  notice 
of  the  value  of  the  goods  to  be  transmitted — ^the  L^islature,  whilst 
it  says  that  the  carrier  shall  not  be  liable  unless  the  article  sent  be 
insured,  goes  on  to  provide  that,  whether  it  be  insured  or  not,  the 
carrier  shall  still  be  liable  "  to  answer  for  loss  or  injury  to  any 
goods  or  articles  whatsoever  arising  from  the  felonious  acts  of  any 
coachman,  guard,  bookkeeper,   porter,   or  other  servant  in  his 
employ."    And  I  am  of  opinion  that  this  liability  cannot  be  disposed 
of  by  the  introduction  of  the  term  ''  agent,"  or  by  giving  a  principal 
name  to  the  employment  of  any  one  employed  to  discharge  the  doty 
undertaken  by  the  carrier.    In  the  case  which  was  put  in  the 
course  of  the  argument,  where  a  carrier  confines  himself  to  receiving 
goods  and  making  contracts  for  their  carriage,  and  avails  himself 
of  a  sub-contract  to  transfer  to  some  one  else  the  whole  duty  which 
he  has  undertaken  to  perform,  I  think  that  all  the  parties  who 
come  in  under  that  subsequent  contract,  whether  directly  or  by  the 
sub-contract — I  think  that  all  the  parties  actually  employed  in 
doing  the  work  which  the  carrier  undertook  to  do,  either  by  himself 
[  *427  ]      or  by  his  servants,  are  his  servants  within  the  meaning  of  *the  8th 
section  of  the  Act  in  question.    I  therefore  think  that,  within  the 
meaning  of  this  section,  Chaplin  and  Home  were  the  servants  of 
the  Company ;  they  were  employed  by  the  Company  to  take  these 
goods  from  the  railway  station,  and  to  deliver  them  in  Bunhill 
Bow ;  and  that  any  persons  whom  Chaplin  and  Home  employ  for 
the  same  purpose  are  also  servants  of  the  Company  for  that 
purpose,  within  the  meaning  of  the  Act.    Although  the  Company 
could  not  dismiss  the  porters,  inasmuch  as  the  contract  was  made 
between  those  parties  and  Chaplin  and  Home,  and  not  with  the 
Company,  yet  substantially  they  were  servants  in  the  employ  of  the 
Company,  as  doing  what  the  Company  had  engaged  to  do.    On  the 
general  question,   therefore,   which  turns  upon  the  proper  con- 
struction of  the  Act  of  Parliament,  seeing,  as  I  do,  that  this  Railway 
Company  received  these  goods  upon  an  undertaking  to  carry  them, 
and  to  deliver  them  in  Bunhill  Bow,  I  think  that  everything  done 
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with  respect  to  the  carriage  of  the  goods  is  to  be  considered  as  done      Maohu 

by  the  servants  employed  by  the  Company ,  and  that  the  substitution  thk  londoit 

of  any  other  words,  such  as  "  agent,"  or  **  sub-contract,"  cannot   '^wbstbw?' 

have  the  effect  of  taking  them  out  of  the  meaning  of  the  Act.  HailwatCo. 

Those  persons  who  do  the  act  are  their  servants.    It  may  be  added, 

—for,  although  I  do  not  lay  much  stress  upon  it  in  the  grounds  of 

my  judgment,  I  think  it  right  to  say,  if  I  entertained  any  doubt  on 

the  general  question  (which  I  do  not),  that  where  the  document 

which  has  passed  between  the  plaintiff  and  the  defendants  describes 

the  person  who  is  to  do  the  work  as  their  servant,  the  inference  to 

be  drawn  from  that  document  is,  that  that  person  was  at  the  time 

a  servant  of  the  Company.    When  it  also  appears,  that  in  that 

ticket  the  plaintiff  is  made  debtor  to  the  Company  for  the  carriage 

of  the  goods,  and  the  porter  who  stole  them  is  described  as  one  of 

the  Company's  porters,  then  I  say  that  it  is  not  competent  for 

them  to  substitute  another  and  a  different  name  for  his.    I  do  not, 

however,  attach  much  importance  to  this  part  of  the  "^case ;  for,       [  *428  ] 

upon  the  general  question,  I  am  of  opinion,  that  whoever  discharges 

the  duty  which  these  Companies  may  have  undertaken  are  to  be 

considered,  in  point  of  law,  to  be  their  servants  within  the  meaning 

of  ibis  statute.    The  plaintiff  is,  therefore,  entitled  to  recover  in 

ibis  action,  and  this  rule  must  be  discharged. 

BoLFB,  B. : 

I  am  of  the  same  opinion.  The  first  difficulty  raised  in  the 
present  case  proceeded  on  the  notion  that  the  Company,  by  the 
delivery  of  a  ticket  in  which  Johnson's  name  as  a  porter  appeared, 
were  either  estopped,  or  if  not  so,  yet  that  that  evidence  was  so 
conclusive  on  the  point,  that  no  other  inference  could  be  drawn 
from  the  facts  of  the  case.  I  fairly  own,  that,  if  the  matter  rested 
on  this  ground  alone,  I  should  have  entertained  very  great  doubt 
whether  the  plaintiff  would  be  entitled  to  succeed.  I  think  that  it 
is  clear,  that  the  document  was  mere  matter  of  evidence,  and  that 
it  would  not  have  been  an  estoppel.  With  regard  to  the  fact  of 
service,  I  think  that  there  was  abundant  evidence  to  show  that 
Johnson  was  the  servant,  not  of  the  Company,  but  of  Chaplin  and 
Home.  But,  even  if  that  be  so,  I  do  not  think  that  it  is  material 
to  discuss  that  point.  I  have  turned  the  subject  over  in  my  mind 
much  since  the  occasion  when  it  was  last  argued,  and  therefore  I 
do  not  decide  the  matter  on  the  spur  of  the  moment.  The 
Company,  it  appears,  received  these  goods  at  the  Andover  Boad 
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Maohu  station,  and  undertook  to  deliver  them  at  Bunhill  Bow  in  London, 
The  LoiTDON  &8  common  carriers  ;  and  I  think  that  the  statute  must  be  constmed, 
^WEOTEwf '  ^^*^  respect  to  this  Railway  Company,  as  it  would  have  been  under 
Bailwat  Co.  the  old  system  in  former  times.  It  seems  that  the  practice  of  the 
Company  was  to  bring  the  goods  which  were  carried  by  them  to  the 
Yauxhall  station ;  and,  as  was  assumed,  and  we  may  therefore  take 
it  as  proved,  that  they  employed  Chaplin  and  Home  to  deliver 
these  goods  in  different  parts  of  London  for  them.  Chaplin  and 
L  ^429  ]  Home  employ  Johnson,  *and  he  steals  the  goods.  The  question 
then  arises,  are  the  Company  liable  for  that  felonious  act?  Thej 
would  undoubtedly  be  liable,  unless  the  statute  has  limited  their 
liability.  The  Act  says,  that  carriers  shall  not  be  liable  for  goods 
of  this  description  unless  an  insurance  price  be  paid;  but  then 
comes  the  8th  section,  which  provides,  *'  that  nothing  in  this  Act 
shall  be  deemed  to  protect  any  mail  contractor,  stage-coach  pro- 
prietor, or  other  common  carrier  for  hire,  from  liability  to  answer 
for  loss  or  injury  to  any  goods  or  articles  whatsoever,  arising  from 
the  felonious  acts  of  any  coachman,  guard,  bookkeeper,  porter,  or 
other  servant  in  his  or  their  employ."  Is  Johnson,  then,  a  book- 
keeper, porter,  or  other  servant  in  the  employ  of  the  Company? 
I  think  he  is.  I  admit  that  the  question  of  liability,  arising  from 
the  acts  of  servants  or  agents,  has  been  a  subject  well  considered  of 
late  years.  I  agree  in  what  was  said  by  Mr.  Justice  Littlbdalb, 
in  Laughei'  v.  Pointer,  and  by  this  Court,  in  Quaruian  v.  Burnett, 
which  has  been  acted  upon  in  Rapson  v.  Cubitt ;  but  I  do  no(  think 
that  those  cases  apply  to  the  present.  In  those  cases  a  wrongful 
act  had  been  done  by  somebody,  and  the  question  was,  has  the 
party  injured  a  remedy  against  some  one  other  than  the  actual 
party  who  committed  the  injury?  Against  the  actual  party  of 
course  he  has  a  remedy.  The  answer  is,  yes  he  has,  against  the 
master  of  the  party  who  did  the  damage.  The  liability  for  the 
wrongful  act  originates  from  the  relation  of  master  and  servant. 
That  is  not  so  here.  The  right  against  the  Company  arises,  not 
from  the  relation  of  master  and  servant,  but  by  virtue  of  a  contract 
into  which  they  have  entered  to  deliver  the  goods.  The  Company 
defend  themselves  on  the  ground,  that  the  person  who  stole  the 
goods  was  not  their  servant.  What,  then,  is  the  meaning  of  the 
word  ''servant,"  in  the  8th  section  of  the  Act?  It  has  been  con- 
tended, on  the  part  of  the  defendants,  that  no  one  is  a  servant  of  a 
carrier,  within  the  meaning  of  that  section,  unless  he  be  actually 
''  *430  ]       hired,  ^retained,  and  paid  by  him.    I  do  not,  however,  see  how 
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such  a  construction  can  possibly  be  put  upon  that  section  ;  for  it  Maohu 
sajs,  thaf  nothing  in  the  Act  contained  shall  protect  from  liability  xhe  London 
from  loss  or  injury  arising  from  the  felonious  acts  of  any  coachman,  ^^  South- 
guard,  bookkeeper,  porter,  or  other  servant  in  his  employ."  What  Railway  Co. 
is  the  meaning  of  that  ?  The  Legislature  felt  that,  having  given 
protection  to  the  carrier  against  responsibility  for  goods  not  insured, 
it  was  not  necessary  to  say  that,  in  the  event  of  uninsured  goods 
being  stolen  by  the  carrier  himself,  he  should  not  be  entitled  to 
protection ;  but  they  proceed  at  once  to  speak  of  the  felonious  acts 
of  bookkeepers  or  other  servants  in  his  employ.  I  think  that  a  very 
large  construction  ought  to  be  given  to  these  words  ;  they  must  be 
taken  to  mean  bookkeepers,  porters,  or  other  servants  actually 
employed  to  do  what  the  carrier  has  undertaken  to  do.  The  Legis- 
lature not  only  contemplated  that  a  carrier  might  himself  carry  the 
goods  delivered  to  him,  but  that  he  might  hand  them  over  to 
another  person  to  carry.  If  they  were  stolen  by  himself,  he  of 
course  would  not  be  protected ;  neither  do  I  think  he  would  if  the 
person  whom  he  had  employed  as  a  substitute  were  to  steal  them. 
Unless  that  construction  be  adopted,  this  anomaly  would  follow. 
Nothing  was  more  common,  under  the  old  system,  than  for  the 
coachman  to  hire  the  guard,  or  the  guard  the  coachman  ;  and  if  a 
person  had  lost  anything  sent  by  a  stage-coach,  and  had  sued  the 
proprietor,  could  the  claimant  be  turned  round  by  the  proprietor 
saying,  ''I  did  not  employ  the  guard  or  coachman?'*  I  think, 
therefore,  that  when  the  Legislature  used  the  word  '*  servant "  in 
this  section,  they  meant  to  say,  the  carrier  being  clearly  liable  if  he 
steals  the  goods  himself,  and  it  being  his  ordinary  duty  as  carrier 
to  carry  them  himself,  he  shall  equally  be  responsible  if  any  other 
person  employed  under  the  contract  steals  them.  I  therefore 
think  that  Chaplin  and  Home  were  servants  of  the  Company  within 
the  meaning  of  the  8th  section  of  the  Act  of  Parliament,  "^and  that  [  *43i  ] 
every  person  was  so  who  was  directly  or  indirectly  employed  by 
them  to  do  what  they  had  contracted  to  do  by  themselves  or  by 
others  under  them.  I  therefore  am  of  opinion,  that  the  plaintiff  is 
entitled  to  succeed,  and  consequently  that  this  rule  ought  to  be 
discharged. 

Platt,  B.  : 

I  am  of  the  same  opinion.  This  statute,  when  considered  with 
attention,  can  be  very  plainly  expounded,  and  ought  to  be  construed 
with  reference  to  the  duty  of  carriers,  according  to  the  custom  of 
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maohu  the  realm.  Without  this  statute  a  carrier  would  be  liable  for  the 
The  ^kdon  safety  of  the  goods  until  their  arrival  at  their  place  of  destination. 
^EBTEi^'  Suppose,  in  this  case,  the  goods,  instead  of  having  been  stolen,  had 
Bailwat  Co.  been  injured  by  careless  treatment  between  the  railway  station  and 
the  place  of  delivery,  could  there  be  any  doubt  that  the  carrier 
would,  in  case  the  goods  were  insured,  be  liable  for  the  damage 
they  might  have  received  ?  I  think  there  could  not ;  and  for  this 
reason,  that  the  carriers  who  drove  the  horses,  in  taking  the  goods 
from  the  station  to  their  ultimate  place  of  destination,  were  the 
agents  and  servants  of  the  Ciompany  for  that  purpose.  The  form  of 
the  declaration  would  be,  that  the  defendants  were  guilty  of  negli- 
gence by  their  servants.  These  porters  are  consequently,  for  some 
purposes,  the  agents  of  the  Ciompany ;  for  they  have  entered  mto  a 
contract  in  respect  of  these  goods,  which  depends  upon  and  refers 
to  the  contract  in  question.  This  case  is  totally  different  from  that  of 
the  job-master,  who  drives  the  horses  he  lets  out  for  hire  by  his 
postilion,  and  over  the  postilion  the  hirer  of  the  horses  has  no 
control  whatever.  In  every  case  the  owner  of  horses  or  a  vessel  is 
bound  to  place  them  under  such  governance  as  shall  prevent  the 
occurrence  of  any  injury  by  negligence  to  any  of  the  subjects  of  the 
Queen.  If  any  injury  does  occur,  the  master  who  placed  the 
negligent  person  there  becomes  himself  responsible  for  the  injury 
[  *432  ]  which  has  been  so  *done.  But  all  these  cases  rest  upon  a  totally 
different  principle ;  for  there  the  mischief  is  brought  about  by  the 
person  who  drives  or  authorises  tiie  driver;  and  therefore,  as 
regards  the  public,  the  job-master,  and  not  the  party  who  hires  the 
horses,  is  the  master  of  the  driver.  The  present  case  arises  oat  of 
a  relation  created  by  contract.  A  carrier  undertakes  to  carry  goods 
from  one  place  to  another,  and  then  it  is  said,  that,  because  the 
goods  were  stolen  by  a  servant  of  a  sub-contractor  employed  by  the 
carrier,  the  carrier  is  not  responsible.  It  is  clear  that  this  question 
is  not  affected  by  the  decisions  on  cases  of  negligence,  which  are 
independent  of  any  contract  between  the  parties.  We  must  there- 
fore look  to  the  meaning  of  the  statute.  Its  meaning  was  this— as 
the  great  responsibility  cast  on  carriers,  without  due  notice  of  the 
value  of  goods  committed  to  their  care,  operated  as  a  great  hardship 
upon  them — for  if  the  carrier  knew  that  a  parcel  bailed  to  him  was 
of  great  value  (as,  for  instance,  a  casket  of  jewels)  he  would  not  leave 
it  exposed  to  the  hands  of  a  thief — it  was,  therefore,  thought  just  by 
the  Legislature,  that  the  carrier  should  have  notice  of  the  value  of 
the  article ;  and  that,  if  he  had  not,  he  need  not  use  extraordinanr 
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care,  and  should  not  be  responsible  for  it  in  case  it  should  be       Machd 
lost.    The  means  the  Legislature  took  of  effecting  that  was  by  the  ix)ndon 
requiring  the  bailor  to  pay  a  premium  for  the  additional  care  to  be   ^^^^^^' 
employed  in  the  carriage  of  the  goods.     But  the  Legislature  say  to  Railway  Co. 
the  carrier,  "  Although  we  give  you  all  this  protection  in  that  case, 
we  will  not  extend  it  to  those  cases  where  the  loss  has  been  by 
felony.'*    That  is  the  meaning  of  the  8th  section ;  for  its  effect  is  to 
take  out  of  the  operation  of  the  statute  all  losses  occasioned  by 
felony  on  the  part  of  persons  who,  in  case  of  loss,  might  be  treated 
as  servants  of  the  carrier ;  for  I  say  that  the  persons  so  employed 
are  his  servants  within  the  true  meaning  of  this  section,  although 
it  is  unnecessary  to  go-to  that  extent  in  coming  to  a  decision  in  the 
present  case.    I  have  paid  the  ^utmost  attention  to  the  vigorous       [  *^'i'^  ] 
and  ingenious  arguments  of  the  learned  counsel  for  the  defendants ; 
but  I  still  think,  that,  upon  the  construction  of  the  statute,  the 
matter  is  very  plain.    Any  person  employed  by  a  carrier  to  perform 
the  contract  into  which  he  enters,  is  a  servant  in  the  employ  of  the 
carrier,  within  the  true  meaning  of  this  statute.    Any  other  con- 
struction would  be  the  parent  of  very  dangerous  consequences. 
These  Companies  might  let  out  every  siugle  part  of  their  carriers' 
business,  which  is  generally  very  extensive,  to  others,  who  might 
employ  other  servants  under  them.    If  we  were  to  hold  that  such 
persons  are  not  the  servants  of  the  Company,  a  complete  immunity 
would  be  obtained  from  the  responsibility  for  every  single  theft  that 
might  be  committed  from  one  end  of  their  line  to  the  other,  under 
the  pretext  that  the  persons  by  whom  the  theft  had  been  committed 
were  not  their  servants  or  in  their  employ.     It  would  be  an  exceed- 
ingly dangerous  doctrine  to  hold,  that  these  persons,  who  enjoy  all 
the  profits  derived  from  the  carriage  of  the  goods,  shall,  by  a 
sub-contract  unknown  to  the  other  party,  get  rid  of  their  respon- 
sibility.   As  to  the  other  point,  I  think  that  the  ticket  produced 
did  not  operate  as  an  estoppel,  but  that  it  was  mere  matter  of 
evidence. 

Rule  discharged. 


D0DG80N  V.   SCOTT.  i848. 

June  16, 16. 
(2  Ex.  457—470 ;  S.  C.  6  Dowl.  &  L.  27 ;  17  L.  J.  Ex.  321 ;  12  Jur.  521.)  ! 

The  clAfis  of  persons  intended  by  the  words,  the  persons  **for  the  time         ^        J 
being,"  in  the  13th  section  of  the  stat.  7  Geo.  lY.  c.  46,  are  those  persona 
who,  at  the  time  the  execution  issued,  were  members  of  the  Banking  Com- 
pany.   In  proceeding,  therefore,  under  that  section,  the  proper  course  for 
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DoDGsoH  a  plaintiff,  who  has  recovered  judgment  against  the  public  ofiKoer  of  such 

^*  Company,  to  pursue,  is  in  the  first  instance  to  issue  writs  against  those 

^^^'  persons  who  are  at  that  time  members  of  the  Company ;  but  the  plaintiff 

may  proceed  against  the  other  classes  which  the  statute  renders  liable,  in 

case  he  can  satisfy  the  Court,  with  a  reasonable  degree  of  certainty,  that 

the  execution  previously  issued  would  be  ineffectual. 

Those  persons  who  become  members  of  a  joint-stock  Company  after  the 
contract  sued  upon  was  complete,  and  have  ceased  to  be  so  before  the 
judgment  was  obtained  against  the  public  officer,  are  not  subject  to  any 
liability  under  the  Act. 

It  is  no  answer  to  a  motion  for  leave  to  issue  a  scire  faeku^  upon  a  judg- 
ment recovered  against  the  public  officer  of  a  joint-stock  Banking  Company, 
against  a  person  who  was  a  member  at  the  time  that  the  contract  vas 
entered  into  in  respect  of  which  the  judgment  has  been  recovered,  that 
such  judgment  was  fraudulently  concocted ;  such  defence  must  be  raised 
by  plea,  or  form  the  subject-matter  of  an  application  to  set  aside  the 
proceedings  as  fraudulent. 

In  this  case  a  rale  had  been  obtained  on  behalf  of  the  plaintiff, 
one  of  the  pablic  oflScers  of  the  Whitehaven  Bank,  calling  upon 
one  John  Brooke  to  show  canse  why  an  execution  upon  a  $cin 
facias  (i)  should  not  issue  against  him,  on  a  judgment  recovered 
by  the  plaintiff  against  the  public  o£Scer  of  the  Newcastle  Joint- 
stock  Banking  Company,  the  said  John  Brooke  having  been 
a  member  of  that  Company  at  the  time  the  contract  was  entered 
into,  but  having  ceased  to  be  so  at  the  time  the  judgment  was 
recovered. 

Against  this  rule  cause  was  shown  (June  15)  by  Watson^  Cleoibk/, 
and  WiUes. 

The  Attomey-Oeneral  and  Martin  were  heard  in  support  of  it. 

Cur.  adv,  rtdt 

Pabkb,  B.,  now  (June  16)  delivered  his  judgment : 

This  case,  which  was  argued  before  me  yesterday,  I  cannot  help 
[  *458  ]  regretting  that  I  should  be  called  upon  to  decide,  as  it  ^is  one  which 
involves  a  very  important  rule  of  practice,  and  also  some  important 
questions  of  law  arising  on  the  construction  of  the  statute  upon 
which  the  matter  depends.  However,  it  became  impossible  to 
dispose  of  the  matter  before  the  full  Court,  and  I  have  now  to  pro- 
nounce my  decision  upon  the  question  which  comes  before  me, 
which  I  am  happy  to  be  able  to  do  with  the  assistance  of  the  Court 
upon  the  principal  point,  all  of  them  concurring  with  me  in  opinion, 
that    no   rule  of  practice    prevents  me  from  entertaining  this 

(1)  Proceedings  by  scire  facias  are  not  abolished,  but  the  usual  procedure 
now  is  that  provided  for  by  E.  S.  0.  Old.  yi.TT.  r.  23. 
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application.    With  regard  to  the  other  parts  of  the  case,  I  shall      Dodgbon 
pronounce  my  opinion  according  to  the  best  judgment  I  can  form       sowr. 
upon  it. 

The  principal  point  is,  whether  it  is  now  competent  for  me  to 
entertain  this  application.    Upon  this  I  have  had  the  assistance  of 
the  other  Judges  of  this  Court,  and  I  have  also  conferred  with  some 
of  the  Judges  of  the  Court  of  Queen's  Bench.     This  is  an  applica- 
tion under  the  stat.  7  Geo.  IV.  c.  46,  s.  13,  for  permission  to  issue 
a  scire  facias  against  Mr.  Brooke,  who  is  alleged  to  have  been  a 
member  of  the  Banking  Company,  here  sued  in  the  name  of  their 
public  officer,  at  the  time  the  contract  sued  upon  was  entered  into 
by  that  Company  with  the  plaintiff.     Several  objections  were  taken 
to  the  plaintiff's  right  to  this  rule,  one  of  which  was  disposed  of  in 
the  course  of  the  argument;  namely,  that  the  judgment  was  a 
judgment  which  was  fraudulently  concocted  to  the  prejudice  of  the 
proprietors  in  the  joint-stock  Bank.    If  there  is  anything  in  the 
objection,  there  is  no  doubt  the  defendant  must  avail  himself  of  it, 
either  in  the  form  of  a  plea  to  this  scire  Jacias,  or  in  the  form  of  an 
application,  specifically  for  the  purpose  of  setting  aside  the  pro- 
ceedings as  fraudulent ;  and  I  have  now,  therefore,  to  address  my 
attention  only  to  two  other  points  which  were  moved  before  me. 
The  first  of  these,  then,  is,  is  it  competent  for  me  to  entertain  this 
application  at  all,  the  objection  being,  that  it  has  been  already 
dispoeed  of  in  such  a  way  as,  according  to  the  established  practice 
of  this  Court,  to  preclude  any  further  inquiry  ?  *8everal  cases  were      [  •45»  ] 
cited  to  show  to  what  extent  the  Courts  had  gone  in  laying  down 
the  rule,  that  after  an  application  to  them  has  been  made,  and  has 
failed  on  account  of  defective  materials,  they  will  not  allow  any 
further  inquiry.    There  is  no  doubt  that  such  is  the  established 
practice  of  the  Court  of  Queen's  Bench,  as  appears  from  the  cases 
^hich  have  been  cited;  and  I  presume  it  to  be  the  practice  of  the 
other  Courts  also.    That  practice  appears  not  to  have  been  first 
adopted,  but  sanctioned,  by  a  rule  of  the  Court  of  Queen's  Bench, 
of  HUary  Term,  8  Jac.  I.,  by  which  it  was  made  highly  penal,  if  a 
matter  had  been  disposed  of  in  the  presence  of  both  parties,  to 
agitate  the  same  matter  again,  and  that  upon  the  principle,  that 
where  there  had  been  a  judgment  upon  the  case,  it  was  conducive 
to  the  due  administration  of  justice  that  the  matter  should  not 
again  be  agitated.    Now  there  can  be  no  doubt  that  the  Courts.have 
gone  beyond  that  part  of  the  rule  which  requires  the  matter  to 
have  been  disposed  of  in  the  presence  of  the  counsel  of  both  parties, 

42—2 
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DoDosoN     because  they  have  held  a  party  equally  bound  where  the  rule  which 
SOOTT.       ^6  ^^B  obtained  was  discharged,  although  he  himself,  the  counsel 
for  the  party  obtaining  the  rule,  was  never  heard.    Many  cases 
were  cited  as  having  been  recently  disposed  of  in  the  Court  of 
Queen's  Bench  on  the  general  principle  I  have  stated :   Reg.  v. 
Ord^  (i),  Reg.  v.  Manchester  and  Leeds  Railway  Company  (2),  Reg.  v. 
The  Inhabitants  of  Barton  (8),  Reg.  v.  Pickles  (4),  and  Reg.  v.  Great 
Western  Railway  Company  (6),  in  all  of  which  the  rule  was  recog- 
nised, that  if  there  has  been  an  application  to  the  Court,  and  the 
matter  has  been  disposed  of  by  the  Court,  the  parties  will  not  be 
allowed  to  re-agitate  the  same  matter.    An  exception  indeed  exists 
[  •460  ]      in  cases  where  the  affidavits  have  been  wrongly  intituled,  *or  there 
has  been  a  defect  in  the  jurat.    None  of  these  cases  go  the  length 
of  saying,  that  under  no  circumstances  can  the  party  make  an 
application  to  the  Court  on  fresh  materials,  nor  do  I  understand 
that  the  Court  of  Queen's  Bench  has  so  decided.    To  that  question, 
however,  it  will  not  be  necessary  further  to  advert  in  the  present 
case,  because  it  does  not  appear  upon  these  affidavits  that  any  fresh 
materials  have  been  obtained  ;  and  therefore  the  question  will  turn 
upon  quite  a  different  point,  upon  which  I  am  to  pronounce  my 
judgment,  and  in  which  the  rest  of  the  Court  concur.    Most  of  the 
cases  which  have  been  cited  are,  it  is  to  be  observed,  cases  in  which 
the  matter  is  determined  finally  by  the  decision  of  the  Court. 
Every  one  of  them,  indeed,  is  of  that  description,  except  the  case  of 
Rex  V.  Bowditch  (6),  in  which  there  was  an  application  made  for  a 
criminal  information,  which  was  refused  on  the  ground  of  there 
not  being  sufficient  evidence  of  the  defendant's  handwriting ;  and 
the  Court,  upon  a  subsequent  application,  would  not  allow  the 
plaintiff  to  amend  the  case  by  producing  affidavits  to  the  hand- 
writing of  the  defendant.    That  decision  went  simply  upon  the 
ground,    that    a    criminal    information    was    an    extraordinary 
remedy,  and  that,  a  party  having  taken  his  chance  once,  there 
was   no  reason  why  he  should  have  a  remedy  given  him  on  a 
second  application,  the  law  being  open  to  him  to  proceed  by  way 
of  indictment. 

In  the  present  case,  the  first  question  is,  whether  the  same  rule 
applies  to  a  case  in  which  the  plaintiff,  having  obtained  a  rule, 
afterwards  chooses  to  abandon  it.    A  rule  was  obtained  on  the  29th 

(1)  8  Ad.  &  El.  420,  n  (4)  12  L.  J.  Q.  B.  40. 

(2)  lb.  419.  (5)  64  E.  R  580  (5  Q.  B.  d»7). 

(3)  9  Dowl.  P.  C.  1021.  (6)  2  Chit.  Bep.  278. 


VOL.  Lxxvi.]  1848.    EX.     2  EX.  460—462.  661 

of  May,  1847,  for  leave  to  issue  a  scire  facias  against  Mr.  Brooke      Dodoson 
apon  such  aflSdavits  as  were  then  prepared.    The  rule  was  enlarged,       scott. 
no  cause  was  shown  in  the  course  of  Trinity  Term,  and  it  was  then 
further  enlarged  to  show  cause  in  Michaelmas  Term.     In  *the       [  •46i  ] 
meantime,  on  the  7th  January,  1848,  the  plaintiff  gave  notice  of  his 
intention  to  abandon  the  rule,  and  pay  the  taxed  costs  of  it,  which 
offer  was  accepted,  and  those  costs  paid.    Must,  then,  the  matter 
be  considered  as  having  been  finally  disposed  of  by  the  Court  ?  For 
if  it  has,  and  the  plaintiff's  application  is  to  be  understood  as 
having  been  once  refused,  it  will  become  necessary  to  consider  the 
next  question,  namely,  whether  this  case  forms  an  exception  to  the 
general  rule  which  prohibits  the  moving  the  same  matter  a  second 
time.    As  to  this  latter  point,  I  am  by  no  means  prepared  to  say 
that  it  does  not ;  and  in  this  the  rest  of  the  Court  concur  with  me, 
without,  however,  meaning  to  give  a  binding  decision  upon  the 
point ;  for  we  feel  a  difficulty  in  applying  the  same  strict  rule  to  an 
application  for  a  writ,  which  is  required  by  statute,  and  which  is 
given  in  lieu  of  an  action.    There  is  no  doubt  that,  if  the  plaintiff 
bad  issued  a  scire  facias  against  one  or  more  members,  or  several 
writs  of  scire  facias  (supposing  it  to  be  competent  for  him  to  do  so), 
in  the  first  instance  against  those  who  were  the  parties  '*  for  the 
time  being,'*  if  he  had  been  nonsuited  in  one  of  those  actions  of 
sdre  facias^  he  would  have  been  at  liberty,  and  without  leave  of  the 
Court,  to  proceed  again  by  a  second  scire  facias^  and  so  on,  toties 
quoties,  until  the  proceeding  had  been  determined  by  a  verdict  for 
the  plaintiff  or  the  defendant.    And  this  being  an  application  to  the 
equitable  jurisdiction  of  the  Court,  to  have  a  remedy  against  a 
second  class  of  persons,  it  would  be  difficult  to  say  that  the  Court 
should  be  so  bound  up  by  any  rule,  as  that  they  would  not  permit 
a  second  application  to  be  made,  or  a  second  scire  facias  to  issue,  in 
ease  the  first  had  failed ;  but  I  agree,  that  in  such  a  case  it  would 
be  proper  that  the  party  applying  a  second  time  to  the  Court  for 
permission,  should  lay  before  it  some  ground  why  he  had  failed 
apon  the  first,  and  show  some  good  reason  why  he  should  apply  to 
the  Court  a  second  time,  to  make  the  defendant  liable  to  a  scire 
facias.    I  have  before  observed,  that  upon  looking  *through  the      [  •462  ] 
affidavits  there  is  no  explanation  why  the  first  scire  facias  was 
abandoned ;  and  no  new  facts  are  said  to  have  been  discovered 
by  the  plaintiff,  to  justify  him  in  making  a  second  application  to 
the  Court.    There  is  no  affidavit,  that  at  the  first  time  the  applica- 
tion was  made  they  had  made  what  they  thought  a   sufficient 
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DoDOBON  inquiry,  but  that  since,  on  making  further  inquiry,  they  bad 
SooTT.  discovered  clear  evidence  of  the  insolvency  of  some  of  the  parties, 
whereon  to  justify  the  application  to  the  Court  on  new  facts.  The 
affidavits  do  not  contain  a  word  of  that.  All  I  know  upon  the 
affidavits  is,  that  in  the  first  instance  the  plaintiff  obtained  a  rule, 
and  afterwards,  for  some  defect  or  other  in  the  affidavits  (what  it 
was  does  not  appear),  he  has  again  applied  to  the  Court. 

The  question  here  then  is,  whether,  simply  because  the  plaintiff 
has  obtained  a  rule  and  abandoned  it,  under  the  circumstances 
here  stated,  he  is  to  be  considered  as  bound  in  the  same  way  in 
which  he  would  be  bound  by  a  decision  of  the  Court,  on  the  case 
coming  before  it  and  being  disposed  of.  This  depends  entirely 
upon  what  the  effect  is  of  the  plaintiff  withdrawing  his  application. 
On  the  7th  of  January,  1848,  this  rule  having  been  twice  enlarged, 
the  plaintiff  gave  the  following  notice  to  Mr.  Brooke :  **  Take  notice, 
that  the  plaintiff  hereby  abandons  the  rule  nisi,  made  in  this  cause 
on  the  29th  of  May  last,  whereby  it  is  ordered,  that  John  Brooke 
therein  named  show  cause,  on  Friday  the  4th  of  June  next,  why  a 
writ  of  scire  facias  on  the  judgment  obtained  by  the  plaintiff  in  this 
cause  should  not  issue  against  him,  as  a  member  of  the  Newcastle 
Joint-stock  Banking  Company ;  and  the  plaintiff  in  like  manner 
abandons  the  rules  subsequently  made  for  enlarging  the  said  rule 
of  the  29th  of  May  last ;  and  the  plaintiff  hereby  offers  to  pay  any 
costs  which  may  have  been  properly  incurred  in  consequence  of  the 
said  rule,  to  be  taxed  by  the  Master."  To  that  proposal  Mr.  Brooke 
accedes,  and  the  costs  of  these  proceedings  are  taxed  and  paid 
[  •468  ]  accordingly ;  and  the  question  really  is,  ''^what  is  the  bargain 
between  the  parties.  Is  it  a  bargain  that  they  should  be  placed  in 
precisely  the  same  situation  as  if  the  rule  had  been  brought  on  and 
disposed  of  by  the  Court,  or  is  it  an  offer  merely  to  withdraw  the 
writ,  and  that  the  plaintiff  should  stand  in  the  same  situation  as 
if  that  writ  had  not  issued  at  all?  If  the  latter  construction  is 
to  prevail,  and  the  party  is  to  be  in  the  same  situation  as  if  the 
rule  had  been  disposed  of  by  the  Court,  then  I  think  the  plaintifi^ 
must  fail  in  this  application,  for  the  reasons  I  have  mentioned  ; 
namely,  that  he  has  not  shown  any  satisfactory  ground,  upon  his 
affidavit,  why  this  case  is  different  now  from  what  it  was  on  the 
29th  of  May,  1847,  at  the  time  he  first  made  the  application.  Bat 
if  the  meaning  is  this — **  I  will  agree  to  withdraw  what  I  have 
already  obtained,  and  to  stand  in  the  same  situation  as  if  the  rale 
is  not  issued,  and  will  now  at  once  offer  to  pay  you  the  costs  of 
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that  rule ;  bat  if  yoa  choose  to  go  on,  then  the  matter  must  be  Dodosom 
tried  in  Court,  and  you  must  take  your  chance  of  succeeding  or  not ;  soott. 
but  I  make  the  offer  to  you  to  abandon  my  application  altogether, 
if  you  will  consent  to  receive  the  taxed  costs  of  it ; "  then  the 
plaintiff  will  be  at  liberty  to  renew  the  application.  It  is  really 
a  mere  question  of  construction  upon  the  agreement  between  the 
parties ;  and,  having  conferred  with  my  brother  Judges  upon  that 
subject,  we  are  all  of  opinion  that  the  real  meaning  of  thB  contract 
is,  that  the  former  application  was  to  be  withdrawn,  Mr.  Brooke 
consenting  to  receive  the  costs  absolutely ;  whereas,  if  the  matter 
had  gone  on,  in  case  of  a  refusal,  the  plaintiff  would  peradventure 
have  succeeded;  at  least,  he  would  have  had  his  chance  of 
succeeding. 

The  question  then  will  be,  whether,  supposing  that  this  was 
a  new  application  to  the  Court,  founded  upon  this  affidavit,  the 
plaintiff  would  be  entitled  to  succeed,  and  whether  permission 
ought  to  be  given  to  him  to  issue  a  scire  facias  against  Mr.  Brooke ; 
and  the  question  which  arises  in  the  first  instance  is,  whether  he 
was  a  partner  at  the  time  of  the  ^contract  entered  into.  I  do  not  [  *464  ] 
trouble  myself  with  that  part  of  the  affidavits  which  disputes  that 
fact,  because  that  is  a  matter  which  must  be  tried  upon  the  plea  to 
the  scire  facias ;  but  I  direct  my  attention  to  the  other  facts  of  the 
case,  many  of  which,  it  is  very  properly  argued,  if  not  all,  could 
not  be  questioned  upon  any  issue  to  the  writ  of  scire  facias ;  and 
therefore  I  must  take  care,  to  the  best  of  my  ability,  to  be  right  in 
forming  my  judgment  upon  them.  Now  the  objections  which  are 
made  to  the  issuing  of  this  scire  facias  are,  first,  that  the  plaintiff 
has  not  taken  the  proper  steps  in  the  first  instance,  by  issuing  a 
scire  facias  against  the  proper  persons  primarily  liable;  and 
secondly,  that,  supposing  the  plaintiff  has  done  that,  then  upon 
these  affidavits  there  is  no  sufficient  case  made  out  for  the  inter- 
ference of  the  Court  in  granting  this  scire  facias  against  the  party 
to  the  contract,  because  other  writs  of  scire  facias  have  been  sued 
out  against  other  parties,  and  that  it  is  yet  undetermined  that  the 
result  of  them  will  be  fruitless. 

The  first  and  important  question  in  the  case,  which  I  very  much 
regret  that  I  should  have  for  the  first  time  to  determine,  although 
there  are  dicta  upon  the  subject,  and  a  prevalent  opinion  respecting 
it,  is,  what  class  of  persons  are  meant  to  be  designated  by  the 
statute  under  the  description  of  persons  *'  for  the  time  being."  It 
cannot  be  denied  that  this  statute  is  very  inartificially  framed,  and 
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DoDGsoK  I  have  no  doubt  that  the  person  who  prepared  the  13th  clause  had 
SCOTT.  in  his  mind  an  idea  which  the  recent  decisions  show  was  erroneous. 
There  is  no  doubt  but  that  the  framer  of  that  clause  supposed,  that 
as  soon  as  a  judgment  was  obtained  against  the  nominal  defendant, 
the  public  officer,  it  would  be  competent  to  the  plaintiff  to  issue 
immediately  execution  against  those  persons  who  were  partners  in 
the  concern,  and  that  there  need  not  previously  be  a  suggestion 
upon  the  record,  or  a  writ  of  scire  facias^  or  any  other  proceeding. 
In  that  respect  he  was  wrong,  because  it  was  decided  in  Ireland, 
[  '^66  ]  that  you  could  not  make  a  *person  liable  who  was  not  made  a  party 
to  the  record  by  some  proceeding  or  other ;  and  in  the  case  of 
Barton  v.  Hunter  (i),  before  Bushe,  Ch.  J.,  the  course  approved 
was,  that  there  should  be  a  suggestion  on  the  record,  that  being 
thought  to  be  the  proper  technical  mode  of  introducing  facts  upon 
the  record  which  did  not  appear  upon  the  record  before.  In  the 
case  of  Bartlett  v.  Pentland  (2)  the  Court  of  Queen's  Bench  concurred 
in  opinion  with  the  Irish  Court,  that  it  was  not  competent  for  the 
plaintiff  to  issue  a  process  of  execution  against  a  person  who  did 
not  upon  the  record  appear  to  be  a  party  to  the  judgment,  the 
CouBT  intimating  that  a  suggestion  was  the  proper  mode  of  making 
him  a  party  to  the  record.  It  was  subsequently,  however,  con- 
sidered, and  very  properly,  that  this  was  not  the  technical  mode  of 
proceeding,  but  that  the  proper  mode  was  by  issuing  a  scire  facias 
against  the  persons  who  were  partners  at  the  time,  to  give  them  an 
opportunity  of  pleading  to  the  scire  facias  that  they  were  nofc 
partners,  and  if  they  were,  then  they  would  properly  become  liable 
to  the  judgment  on  the  record :  Bosanquet  v.  Ransford  (3),  Cross  v. 
Law  (4),  Whittenburg  v.  Law  (6),  Harivood  v.  Law  (6),  Clowes  v. 
BretteU{7).  Now  I  think  it  cannot  be  denied  that  the  class  of 
persons  who  must  have  been  liable  to  an  execution  in  the  first 
instance,  if  the  notion  of  the  framers  of  the  Act  had  been  carried 
into  effect,  is  the  same  class  that  must  now  be  proceeded  against  by 
scire  facias  in  the  first  instance.  It  is  impossible  to  see  who  would 
be  partners  at  the  time  of  issuing  the  actual  execution;  and  no 
other  date,  therefore,  can  be  assigned  as  the  time  of  their  being 
partners,  than  the  issuing  of  the  scire  facias.  That  is  the  beginning 
of  the  execution.     I  think  that  is  a  matter  which  does  not  admit  of 

(1)  8  Hud.  &  Br.  Ir.  Bep.  569.  (5)  6  Bing.  N.  G.  345. 

(2)  1 B.  &  Ad.  704.  (6)  7  M.  &  W.  203. 

(3)  12  Ad.  &  El.  813.  (7)  10  M.  &  W.  506. 

(4)  6  M.  &  W.  217. 
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the  least  doubt ;  and  the  question  is,  what  is  the  class  of  ^  persons  DoDasoN 
who  are  to  be  liable  according  to  the  terms  of  this  "^clause  ?  Now  soott. 
it  is  a  good  rule  to  go  by  in  the  interpretation  of  a  statute,  to  act  [  *466  ] 
upon  its  grammatical  construction,  unless  it  leads  to  some  incon- 
gmity  or  manifest  absurdity.  The  words  of  the  clause  are, ''  execu- 
tion upon  any  judgment  obtained  against  any  public  officer,  for  the 
time  being,  of  any  such  corporation  or  copartnership  carrying  on 
the  business  of  banking,  under  the  provisions  of  this  Act,  whether 
as  plaintiff  or  defendant,  may  be  issued  against  any  member  or 
members,  for  the  time  being,  of  such  corporation  or  copartnership." 
What  is  the  grammatical  construction  of  the  words  **  for  the  time 
being?"  Surely  they  mean  for  the  time  being  of  the  act  with 
respect  to  which  it  is  spoken ;  this  must,  therefore,  be  an  execution 
against  the  persons  who,  at  the  time  of  the  execution,  were  mem- 
bers of  the  Banking  Company.  That  is,  undoubtedly,  the  gram- 
matical meaning  of  the  terms  ''  for  the  time  being,"  to  whatever 
subject  they  apply,  or  to  whatever  act  they  apply.  The  Legislature 
is  considered  as  speaking  of  persons  who  fill  a  particular  character 
at  the  time  of  the  act  about  to  be  done,  unless  it  can  be  shown  by 
the  context  that  there  was  clearly  a  different  meaning  to  be  put  on 
the  words.  Mr.  Cleasbj/y  in  a  very  able  argument,  suggested  that 
the  context  showed  this,  and  that  there  would  be  a  great  hardship 
in  making  persons  liable  upon  contracts,  who  were  not  liable  at  the 
time  of  the  contract  made ;  and  that  the  proper  meaning  of  the 
terms  "  for  the  time  being  "  must  be  persons  who  were  members  of 
the  Company  at  the  time  of  the  commencement  of  the  original 
action ;  that,  as  I  have  said  before,  is  surely  not  the  grammatical 
construction  of  the  words  ;  and  besides,  it  would  let  in  an  absurdity 
as  great,  or  nearly  so,  as  any  which  would  follow  from  using  the 
terms  in  their  ordinary  grammatical  sense ;  because  it  makes 
persons  liable  at  the  commencement  of  the  action,  who  were  not 
liable  at  the  time  of  the  contract  made.  It  is  quite  impossible, 
looking  at  this  Act  of  Parliament,  to  say  that  the  Legislature  meant 
to  restrict  the  creditor  to  the  common  law  liability  of  the  debtors  ; 
for  the  statute  really  made  three  other  classes  of  persons  liable, 
•besides  those  who  are  liable  by  the  common  law.  It  makes,  in  [  '^67  ] 
the  first  place,  those  liable  who  were  parties  at  the  time  of  the 
execution ;  and  then,  in  failure  of  these,  those  who  were  members 
of  such  copartnership  at  the  time  the  contract  or  agreement  on 
which  such  judgment  was  obtained  was  entered  into.  This  is  the 
common  law  liability ;  but  the  statute  does  not  confine  the  remedy 
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DoDosoN  to  persons  who  were  partners  at  that  time,  for  it  goes  on  to  extend 
SooTT.  li  ^0  those  who  become  members  "  at  any  time  before  such  contract 
was  executed ;  "  so  that,  in  the  case  of  executory  contracts,  those 
are  liable  who  are  partners  at  the  time  of  the  execution  of  the 
contract,  and  they  were  not  liable  at  common  law.  And  in  the 
next  place,  it  makes  those  liable  who  were  members  *^  at  the  time  of 
the  judgment  obtained :  "  and  these  also  are  not  liable  at  common 
law.  It  is  therefore  perfectly  clear,  that  this  statute  means  to 
impose  some  additional  liability  beyond  that  which  the  common 
law  imposed  on  the  members  of  these  copartnerships-  I  think 
there  is  no  doubt  that  the  object  of  the  Legislature  was  to  aecomplish 
a  thing  which  it  is  very  difficult  to  accomplish ;  namely,  to  treat 
these  bodies  as  corporations,  as  to  the  mode  of  suing  them ;  and 
further  not  to  confine  the  rem'edy  of  the  creditor  to  the  partnership 
property,  but  to  make  each  individual  partner  personally  responsible 
for  the  debts  of  the  partnership.  The  object  of  the  L^&latore  id 
allowing  execution  to  be  taken  out  against  persons  who  were  not 
liable  as  contracting  parties,  and  also  against  those  in  the  second 
degree,  who  were  partners  at  the  time  of  the  contract  executed  or 
judgment  obtained,  and  not  at  the  time  of  the  contract  made,  was 
upon  the  supposition  that  these  persons  had  all  the  means  of 
applying  the  funds  of  the  society,  and  ought  to  have  applied  them, 
to  the  payment  of  the  partnership  debts ;  and  probably  they  con- 
sidered, that  persons  who  were  actual  members  at  the  time  the 
execution  issued,  and  when  the  debt,  therefore,  ought  to  be  paid, 
are  the  persons  who,*  in  the  first  instance,  ought  to  be  looked  to,  to 
take  care  that  the  partnership  funds  were  applied  to  the  payment 
[  •468  ]  of  the  debt;  *and  that,  if  they  do  not  choose  to  apply  them,  or 
have  not  the  means  of  applying  them,  they  should  be  responsible 
in  their  own  persons  for  its  due  payment.  That  seems  to  be  the 
principle  upon  which  the  Legislature  acted:  a  principle  of  some 
harshness  towards  those  who  were  not  members  when  the  contract 
was  made  ;  but  then  there  is  no  doubt,  as  the  Attorney-General  has 
observed,  that  this  Act  was  framed  upon  the  supposition  that  these 
Companies  would  be  always  solvent,  and  would  have  funds  with 
which  to  meet  their  debts.  If  that  be  the  correct  view,  the  effect 
is,  to  make  those  who  are  partners  at  the  time  the  execution  issues, 
liable ;  and  then,  in  the  event  of  an  execution  against  them  being 
unsuccessful,  the  remedy  is  to  be  taken  against  those  who  were 
partners  at  the  time  of  the  contract ;  against  those  who  were  so  at 
the  time  of  the  contract  being  completed ;  and  against  those  who 
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were  so  at  the  time  of  the  judgment  being  obtained.  It  is  to  be  Dodoson 
observed,  that  the  Legislature  has  let  slip  one  class  of  persons,  soott. 
whether  intentionally  or  not  I  do  not  know,  namely,  those  who 
have  become  partners  after  the  contract  was  completed,  and  have 
ceased  to  be  so  before  judgment  obtained,  although  they  were 
partners  at  the  time  the  action  was  commenced.  That  case  the 
Legislature  did  not  provide  for,  and  these  persons  are  certainly 
exempt,  for  there  are  no  words  to  embrace  them.  My  opinion 
therefore  is,  that  in  this  instance  the  plaintiff,  by  taking  his 
remedy,  by  issuing  writs  of  scire  facias  against  the  existing  mem- 
bers of  the  (Tompany  (I  mean  those  existing  at  the  time  the  scire 
facias  was  obtained),  has  pursued  the  proper  course,  and  that  he 
was  not  bound  to  take  out  any  scire  facias,  and  would  have  been 
wrong  to  have  taken  out  any  scire  facias,  against  those  who  were 
partners  at  the  time  that  the  action  was  commenced. 

I  come,  therefore,  to  the  last  question,  whether  or  not  the  plaintiff 
has  entitled  himself  to  this  interference  of  the  Court,  by  the  steps 
which  he  has  taken  against  those  different  persons  who  were 
members  for  the  time  being.  Now,  the  afiQdavits  state,  that  there 
are  a  great  number  *of  persons  who  were  partners  in  this  concern,  [  *<6»  ] 
against  whom  it  would  be  undoubtedly  hopeless  to  take  any  pro- 
ceedings. Seven  writs  of  scire  facias  have  been  issued,  which 
promise  a  result  of  about  1802.  altogether.  But  then  it  is  said  that 
there  are  two  persons  against  whom  no  effectual  steps  have  been 
taken  in  order  to  make  them  responsible,  and  against  whom  pro- 
ceedings might  be  taken  with  effect.  Against  one  a  scire  facias 
issued ;  and  it  is  objected,  that  the  present  proceeding  ought  not  to 
be  allowed  until  that  writ  has  come  to  its  determination,  and  been 
finally  disposed  of.  Now,  if  I  am  satisfied  that  that  writ  would 
produce  no  result  whatever,  or  no  result  worth  the  expense  of  pro- 
ceeding in  it,  then  the  pendency  of  such  scire  facias  is  no  answer  to 
this  application  ;  and  I  take  it  that  is  the  principle  of  the  case  (i) 
which  was  referred  to  as  lately  decided  in  the  Court  of  Common 
Pleas,  in  which  Wilde,  Ch.  J.,  seems  to  have  thought  at  first,  that 
Tou  must  issue  a  scire  facias  against  every  individual  member  for 
the  time  being,  before  you  can  apply  to  the  Court  for  its  interference 
against  a  person  who  was  a  member  at  the  time  of  the  contract 
made.  That  opinion  was  overruled  by  the  rest  of  the  Court,  who 
thought  it  was  enough  if  they  were  satisfied  that  every  reasonable 
and  proper  effort  had  been  made  for  the  purpose  of  obtaining 

(1)  16  L.  J.  C.  P.  203. 


668  1848.    EX.    2  EX.  469—470.  [b.b- 

DoDosoN  payment  of  the  debt  due  to  the  creditors,  by  recourse  to  those  who 
Scott.  ^^^^  primarily  liable.  That  is  the  rule  upon  \vhich  I  think  I  mast 
act  in  the  present  case ;  and,  referring  to  the  affidavits  in  the  first 
place,  with  regard  to  the  persons  against  whom  the  scire  Jacia»  is 
pending,  it  appears  to  me  that,  looking  to  the  affidavits  on  both 
sides,  there  appears  to  be  no  reasonable  ground  of  expectation  that 
anything  will  be  obtained  from  the  scire  facias.  The  defendant 
there,  it  appears,  was  the  promoter,  and  was  a  trustee  for  a  Scotch 
insurance  office,  and  he  accepted  the  shares  as  such  trustee.  I 
think  it  is  impossible  to  make  the  partners  in  the  Scotch  insurance 

[  •470  ]   .   office  liable  through  his  *instrumentality  directly ;  but  then  it  is 
said,  that  if  he  were  to  pay  the  amount,  he  would  have  his  remedy 
in  equity  against  the  cestuis  que  trust ;  and  supposing  that  was  not 
so,  still,  if  he  were  sued,  and  the  scire  facias  were  pursued  to  execu- 
tion, the  probability  is,  that  the  members  of  the  Scotch  Company 
would  not  leave  him  to  pay  the  debt,  but  would  come  forward  upon 
a  principle  of  honour,  and  discharge  him.     I  think  that  is  rather 
too  remote  a  contingency  for  me  to  say  that  any  good  result  can 
reasonably  be  expected  to  be  produced  from  that  scire  facias,  unless 
the  defendant  is  himself  a  person  in  solvent  circumstances.    Now 
the  affidavits  on  the  part  of  the  plaintiff  show,  that  he  is  not  a  man 
likely  to  pay  any  reasonable  portion,  or  indeed  anything,  of  the 
considerable  debt   which  is  in  dispute  in  this  action,  while  the 
affidavits  on  the  other  side,  although  they  say  that  he  is  apparently 
carrying  on  business,  do  not  remove  that  impression  from  my 
mind.     The  same  also  may  be  said  with  regard  to  the  other  indi- 
vidual, who  is  stated  to  be  a  person  possessed  of  considerable 
property.     The  affidavits  on  the  other  side  say  that  the  property  is 
greatly  incumbered  by  mortgage  beyond  its  real  value,  and  that 
therefore  any  proceeding  against  him  must  be  hopeless.    I  there- 
fore think,  that  in  this  case  the  plaintiff  has  done  what  the  majority 
in  the  Court  of  Common  Pleas,  and  ultimately,  I  believe,  my  Lord 
Chief  Justice  Wilde,  said  was  necessary  in  such  a  case.    A  similar 
rule,  I  think,  was  previously  laid  down  in  the  Court  of  Queen's 
Bench,  (see  Eardley  v.  Laic  (i)  and  Harvey  v.  Scott  (2)).    The  rule 
is,  that  all  that  is  requisite  in  this  case  is,  that  a  scire  facias  should 
issue  against  an  existing  member  or  members,  and  that  there  should 
be  a  reasonable  certainty  that  all  remedies  against  that  class  would 
be  ineffectual.     I  am  satisfied  of  this,  and  therefore  the  rule  must  go. 

Rule  absolute. 
(1)  12  Ad.  &  El.  802.  (2)  17  L.  J.  a  B.  9. 
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MOLTON  AND  Wife  v.   CAMROUX(l).  i848. 

Juna  13 
(2  Ex.  487—503 ;  S.  C.  18  L.  J.  Ex.  68 ;  12  Jur.  800.)  

Where  a  person,  apparently  of  sound  mind  and  not  known  to  be  other-  [  ^^^  ] 
wise,  enters  into  a  contract  which  is  fair  and  bond  fide,  and  which  is 
executed  and  completed,  and  the  property,  the  subject-matter  of  the  con- 
tract, cannot  be  restored  so  as  to  put  the  parties  in  statu  quo,  such  contract 
cannot  afterwards  be  set  aside  either  by  the  alleged  lunatic  or  those  who 
represent  him. 

Therefore,  where  a  lunatic  purchased  certain  annuities  for  his  life  of  a 
society  which,  at  the  time,  had  no  knowledge  of  his  unsoundness  of  mind, 
the  transaction  being  in  the  ordinary  course  of  the  affairs  of  human  life, 
and  fair  and  bond  fide  on  the  part  of  the  society :  Held,  that,  after  the 
death  of  the  lunatic,  his  personal  representatives  could  not  recover  back  the 
premiums  paid  for  the  annuities. 

The  grantee  of  an  annuity  cannot  take  advantage  of  the  want  of  inrol- 
ment  of  a  memorial,  as  required  by  the  53  Geo.  lU.  c.  141  (2). 

Assumpsit  by  the  plaintiff,  as  administratrix  of  Thomas  Lee, 
against  the  defendant,  as  secretary  of  the  National  Loan  Fund  Life 
Assurance  Company,  for  money  had  and  received  to  the  use  of 
Thomas  Lee,  and  of  the  plaintiff  as  his  administratrix,  and  on  an 
account  stated. 

Plea,  Noti  assumpsit. 

At  the  trial  of  the  cause,  before  Pollock,  G.  B.,  at  the  London 
sittings  after  Michaelmas  Term,  1846,  the  jury  found  certain  facts, 
and  the  plaintiffs  had  a  verdict,  leave  being  reserved  to  enter  a 
nonsuit. 

Gumey,  in  Hilary  Term,  1847,  obtained  a  rule  nisi,  in  pursuance 
of  leave  reserved,  with  leave  to  turn  the  facts  into  a  special  verdict. 
A  special  verdict  was  agreed  upon,  which  embodied  the  following 
facts: 

The  present  action  was  brought  to  recover  from  the  defendant, 
the  secretary  of  the  National  Loan  Fund  Life  Assurance  Society, 
two  sums  of  850/.,  and  5/.  6s.  2d.,  which  had  been  paid  by  Thomas 
Lee,  the  deceased,  to  the  society,  under  the  following  circumstances. 

Thomas  Lee,  on  the  29th  of  August,  1848,  made  a  proposal  to  the 
said  society  for  the  purchase  of  an  annuity  of  212.  12s.  lOd.  for  his 
life,  payable  yearly  on  the  29th  of  August,  the  first  payment  to  be 
made  on  the  29th  of  August  in  the  following  year,  and  that  he 
should  pay  the  sum  of  9501.,  as  the  consideration  of  that  annuity ; 
and  on  the  same  day  he  made  a  proposal  to  the  said  society  for  the 

(1)  AflSrmedintheExohequerCham-  Loan  Co.  y.  Stone  [1892]  1  Q.  B.  599, 

ber.  4  Ex.  17, 18  L.  J.  Ex.  356 ;  and  see  602, 61  L.  J.  Q.  B.  449,  C.  A.— J.  G.  P. 

Matthews  v.  Baxter  (1873)  L.  B.  8  Ex.  (2)  Repealed  by  17  &  18  Vict.  c.  90, 

132,  134,  42  L.  J.  Ex.  73;   ImpeHal  s.  1.— J  G.  P. 
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MoLTOK      purchase  of  a  deferred  annuity  of  802.  for  his  life,  to  commence  on 
Cameoux.     J^is  attaining  the  age  of  sixty  years,  which  would  be  on  the  80th  of 

[  M88  ]  June,  1864,  the  first  payment  to  be  on  the  *80th  of  June,  1865, 
reserving  to  him  the  option  of  receiving,  in  lieu  of  such  annuity,  the 
sum  of  2982. 5«.,  payable  immediately,  orlthe  deferred  sum  of  8771. 5$,, 
to  be  paid  to  his  representatives  after  his  death.  The  proposals 
were  assented  to  and  accepted  by  the  society,  and  the  terms  of  the 
agreements  were  embodied  in  two  policies  of  insurance,  bearing  date 
respectively  the  29th  of  August,  1848.  The  sums  agreed  upon  of 
850Z.  and  51,  6s.  2d.,  were  then  paid  by  the  deceased,  who  subse- 
quently died  intestate  in  1844.  No  memorial  of  these  annuities 
had  ever  been  inrolled  in  the  High  Court  of  Chancery.  At  the  time 
of  the  making  of  these  proposals,  and  of  the  assenting  thereto  and 
acceptance  thereof,  and  of  the  granting  of  the  said  annuities,  and  of 
the  payment  of  the  said  sums  by  Thomas  Lee,  the  intestate,  he  was 
a  lunatic,  and  of  unsound  mind,  so  as  to  be  incompetent  to  manage 
his  affairs ;  but  of  this  the  society  had  not  at  that  time  any  know- 
ledge. The  purchases  of  the  annuities  by  Thomas  Lee  were 
transactions  in  the  ordinary  course  of  the  affairs  of  human  life,  and 
the  granting  of  the  annuities  to  him  in  the  manner  and  upon  the 
terms  before  mentioned,  were  fair  transactions,  and  transactions  of 
good  faith  on  the  part  of  the  society,  and  in  the  ordinary  course  of 
their  business ;  and  at  the  time  of  making  the  proposals,  and  at  the 
time  they  were  assented  to  and  accepted  by  the  society,  and  of  the 
granting  of  the  annuities,  and  of  the  payment  of  the  two  sums  by 
him,  he  appeared  to  the  society  to  be  of  sound,  though  he  was  then 
in  fact  of  such  unsound  mind  as  aforesaid.  The  society  first  had 
notice  of  the  unsoundness  of  mind  of  the  grantee  by  letter  dated 
the  28rd  of  September,  1848,  from  his  solicitors.  No  commission  of 
lunacy  had  ever  been  issued  against  the  grantee.  The  society  had 
never  made  any  payments  in  respect  of  the  annuities  in  question, 
but  had  always  been  ready  and  willing  to  pay  any  sum  which  might 
have  become  due  under  them,  and  had  never  attempted  to  avoid 
the  agreements. 
[  *489  J  The  plaintiff's  points  were,  that  the  said  Thomas  Lee,  *bemg  of 

unsound  mind,  could  not  make  a  valid  contract  of  the  nature  set 
forth  in  the  verdict ;  and  secondly,  that  the  supposed  contracts 
were  void  by  statute,  for  want  of  inrolment.  And  therefore  that  the 
plaintiffs  were  entitled  to  recover  back  the  sums  of  money  so  paid. 

The  case  was  argued  in  Hilary  Term,  on  the  17th  and  2l8t  of 
January,  by 
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XeedhaMf  for  the  plaintiffs  :  Molton 

V. 

The  present  case  raises  two  questions  for  the  opinion  of  this  caubouz. 
Court.  First,  whether  the  personal  representatives  of  a  lunatic  can 
Fecover  money  which  he  has  paid  under  a  contract  with  a  person 
who  has  entered  into  it  bond  fide,  and  without  knowledge  of  the 
lunacy.  Secondly,  whether  the  annuity  granted  is  void  for  want  of 
inrolment.  Upon  the  first  point  there  is  no  direct  authority  ;  but 
there  are  many  authorities  in  support  of  the  principte  that  a  lunatic 
cannot  make  a  contract  to  bind  his  property.  Thus,  the  old  writ  of 
Dum  fait  non  compos  mentis  lay  to  recover  back  land  which  had 
been  aliened  by  a  person  not  in  his  right  mind  (i) ;  and  it  has  been 
held,  that  a  person  non  compos  mentis  cannot  either  make  or  revoke 
a  will  (2),  and  the  Courts  have  always  held  their  wills  to  be  void.  Nor 
can  a  lunatic  suffer  a  recovery,  Hume  v.  Burton  (d),  Keene  v.  Keene  (4) ; 
nor  execute  a  deed,  Yates  v.  Boen  (5) ;  nor  a  bond,  Faulder  v.  Silk  (6) ; 
so  he  cannot  indorse  a  bill  of  exchange,  Alcock  v.  Akock  (7) ;  nor 
state  an  account,  Tarbuck  v.  Bispham  (8).  The  rule  is  the  same  as 
respects  parol  contracts.  In  Palmer  v.  Parkhurst  (9),  a  bargain  by  a 
lunatic,  eight  years  before  the  lunacy  found,  was  avoided  by  the 
party  being  found  a  lunatic. 

(Pabkb,  B.  :   Was  it  suggested  in  that  case,  that  it  was  known  by 
the  defendant,  at  the  time  *of  the  bargain,  that  the  party  was  a       [  *49o  ] 
lunatic  7) 

It  does  not  appear  by  the  report  whether  or  not  he  was  acquainted 
with  the  lunacy. 

(Pabke,  B.  :  We  are  not  able  to  tell  what  the  form  of  the  plea 
was  in  Alcock  v.  Alcock ;  it  does  not  appear  whether  there  was  any 
allegation  of  notice  or  knowledge  of  the  lunacy.) 

The  principle  for  which  the  plaintiff  now  contends  is,  that  a  lunatic 
cannot  enter  into  a  binding  contract,  as  he  cannot  have  a  consenting 
mind. 

(Platt,  B.  :  In  Dane  v.  Viscountess  Kirkwall  (lo),  it  was  held  by 
Paitbson,  J.,  at  Nisi  Prius,  that  it  was  not  sufficient  to  show  that 

(1)  Fitz.  Nat.  Brev.  202,  (C).  (6)  13  R.  E.  771  (3  Camp.  126). 

(2)  6  Co.  Bep.  2a  (7)  3  Man.  ft  G.  268. 

(3)  1  Eidg.  Pari.  Cas.  16.  (8)  46  B.  B.  486  (2  M.  &  W.  2). 

(4)  Ih.  91.  (9)  1  Ch.  Ca.  112. 

(5)  2  Stra.  1104.  (10)  8  Car.  &  P.  686. 
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MoLTON      Lady  Kirkwall  was  of  unsoand  mind,  but  that  the  jury  must  be 
OijcRoux.     satisfied  that  the  plaintiff  knew  it,  and  took  advantage  of  it.    That 
ruling  was  snbseqaently  upheld  by  the  Court  of  Queen's  Bench,  m 
the  same  case.) 

In  Clerk  v.  Clerk  (i),  it  was  held,  that  a  family  settlement  made  by 
a  lunatic  ought  to  be  set  aside,  although  it  was  reasonable  and  for 
the  convenience  of  the  family.  So  the  marriage  of  a  lunatic  is  void : 
Turner  v.  Meyers  (2).  There  Sir  W.  Scott  says  :  **  It  is,  I  conceive, 
perfectly  clear  in  law,  that  a  party  may  come  forward  to  maintain 
his  own  past  incapacity ;  and  also  that  a  defect  of  incapacity  invalid- 
ates the  contract  of  marriage  as  well  as  any  other  contract."  In 
Howard  v.  Lord  Dighy  (3),  Brougham,  L.  C,  says,  "  The  law  on  this 
point  is  as  clear,  both  in  equity  and  in  lunacy,  and  at  common  law, 
as  that  a  man's  eldest  legitimate  son  is  his  heir  to  freehold  land.  A 
lunatic  cannot  bind  himself  by  bond  or  by  bill ;  a  lunatic  cannot 
release  a  debt  by  specialty ;  cannot  be  a  cognizor  in  a  statute- 
merchant,  staple,  a  judgment,  warrant  of  attorney,  or  any  other 
security." 

(Pollock,  C.  B.  :  Surely  a  payment  by  a  lunatic  would  be  a  good 
answer  to  the  debt  for  which  the  lunatic  was  liable  before  his 
lunacy.) 

The  defence  of  intoxication  stands  upon  the  same  principle  as  that 
[  ♦^ei  ]      of  lunacy  ;  *and  in  the  recent  case  of  Gore  v.  Gibson  (4),  this  Court 
held,  that  acts  done  by  a  man  who  had  lost  his  senses  at  the  time, 
are  totally  void. 

(Parks,  B.  :  The  ancient  doctrine,  that  no  man  of  full  age  shall 
be  permitted  to  stultify  himself,  has  been  much  qualified  and 
restricted  in  modern  times.  There  is  a  learned  note  on  this  subject,  at 
the  end  of  the  report  of  Gore  v.  Gibson,  in  the  Jurist,  vol.  9,  p.  142. 

Alderson,  B.  :  There  is  this  distinction  between  the  case  of 
lunacy  and  that  of  intoxication :  in  the  latter  the  incapacity  of 
the  party  is  patent — in  the  former,  it  may  not  be  in  the  least 
degree  visible.) 

In  one  respect  the  two  cases  are  analogous  :  in  neither  of  them  has 
the  sufferer  a  consenting  mind.  A  lunatic  is  not  criminally  liable : 
Reg.  V.  Oxford  (5). 

(1)  2  Vera.  212.  (4)  67  E.  R.  762  (13  M.  ft  W.  623). 

(2)  1  Hagg.  C.  B.  414.  (5)  9  Ciir.  ft  P.  525. 

(3)  37  B.  B.  276  (2  CI.  &  Fin.  661). 


TOL.  Lxxvi,]  1848.     EX.     2  EX.  491—492.  ^73 

(PiRKE,  B. :  It  has  been  held  that  a  lunatic  innkeeper  is  liable  for      molton 
the  loss  of  his  guest's  goods :  Cross  v.  Andrews  (1).)  Camroux. 

There  are  three  exceptions  to  be  found  to  the  rule  contended  for  in 
the  case  of  lunacy ;  but  these  exceptions  will,  perhaps,  be  found  to 
strengthen  the  rule.  A  fine  levied  by  a  person  non  compos  mentis 
has  been  held  good:  Thompson  v.  Leach  (2),  Needier  v.  The  Bishop 
of  Winchester  (3) ;  and  the  reason,  as  it  appears  from  Beverley's 
case  (4),  is,  that  the  act  is  of  a  public  and  notorious  character,  done 
in  a  court  of  record,  and  that  the  Court  had  the  power  of  judging  of 
the  sanity  of  the  party.  This  is  confirmed  by  stat.  18  Edw.  I.  s.  4, 
the  "  Modus  levandi  fines,'*  and  10  Edw.  II.,  **  De  finibiis ;  '*  and  by 
Mansfield's  case  (5),  where  a  fine  had  been  made  by  one  Bushley, 
an  idiot,  ''  but  notwithstandirfg  this,  and  although  the  monstrous 
deformity  and  idiocy  of  Bushley  was  apparent  and  visible,  yet  the 
fine  stood  good.*'  The  second  exception  to  the  general  rule  is  that 
of  a  feoffment  by  a  lunatic :  Thompson  v.  Leach  (6).  The  Court 
*there  said,  ''There  is  a  difference  between  a  feoffment  and  a  livery  [  *492  ] 
made  propriis  manibus  of  an  idiot,  and  the  bare  execution  of  a  deed 
by  sealing  and  delivery  thereof,  as  in  cases  of  surrenders,  grants, 
releases,  &c,  which  have  their  strength  only  by  executing  them, 
and  in  which  the  formality  of  livery  and  seisin  is  not  so  much 
regarded  in  law,  and  therefore  the  feoffment  is  not  merely  void,  but 
voidable;  but  surrenders,  grants,  &;c.,  by  an  idiot,  are  void  ab 
initio"  The  third  exception  is  that  of  necessaries ;  but  these  are 
clearly  excepted  from  the  general  rule,  on  the  ground  that  they  do 
not  require  a  consenting  mind.  Thus,  an  infant  or  an  idiot  may  be 
liable  for  necessaries,  as  was  said  in  Manhy  v.  Scott  (7).  The  con- 
tracts, however,  of  an  infant  are  only  voidable,  and  not  void.  Baxter 
V.  Lcrrd  Portsmouth  (s)  is  a  leading  case  upon  this  branch  of  the 
subject.  Abbott,  Ch.  J.,  there  says:  "At  the  time  the  orders  were 
given  and  executed,  Lord  Portsmouth  was  living  with  his  family, 
and  there  was  no  reason  to  suppose  that  the  plaintiffs  knew  of  his 
insanity.  I  thought  the  case  very  distinguishable  from  an  attempt 
to  enforce  a  contract  not  executed,  or  one  made  under  circumstances 
which  might  have  induced  a  reasonable  person  to  suppose  the  defen- 
dant of  unsound  mind.  The  latter  would  be  cases  of  imposition; 
and  I  desired  that  my  judgment  might  not  be  taken  to  be,  that  such 

(1)  Cro.  Eliz.  622.  (5)  12  Co.  Eep.  121. 

(2)  3  Mod.  305.  (6)  Garth.  435. 

(3)  Hob.  220.  (7)  1  Sid.  112, 

(4)  4  Co.  Kep.  124.  (8)  5  B.  &  C.  170. 
B.B. — VOL.  LXXVI.  43 
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MoLTOK  conixacta  would  bind,  although  I  was  not  prepared  to  say  that  they 
Cambouz.  would  not."  In  Gore  v.  Gibson  (i),  the  distinction  is  clearly  pointed 
out,  namely,  that,  to  make  a  party  liable  for  necessaries,  it  is  not 
necessary  that  there  should  be  the  assent  of  both  parties.  Pollock, 
G.  B.,  there  says :  **  With  regard,  however,  to  contracts  which  it  is 
sought  to  avoid  on  the  ground  of  intoxication,  there  is  a  distinction 
between  express  and  implied  contracts.  Where  the  right  of  action 
[  *493  ]  «ig  grounded  upon  a  specific  distinct  contract,  requiring  the  assent 
of  both  parties,  and  one  of  them  is  incapable  of  assenting,  in  such 
a  case  there  can  be  no  binding  contract ;  but  in  many  cases  the  law 
does  not  require  an  actual  agreement  between  the  parties,  but 
implies  a  contract,  from  the  circumstances ;  in  fact,  the  law  itself 
makes  the  contract  for  the  parties.  Thus,  in  actions  for  money  had 
and  received  to  the  plaintiff's  use,  or  money  paid  by  him  to  the 
defendant's  use,  the  action  may  lie  against  the  defendant,  even 
though  he  may  have  protested  against  such  a  contract.  So,  a 
tradesman  who  supplies  a  drunken  man  with  necessaries  may 
recover  the  price  of  them,  if  the  party  keeps  them  when  he  becomes 
sober,  although  a  count  for  goods  bargained  and  sold  would  fail. 
In  this  case,  the  defendant  is  still  liable  for  the  consideration  for 
his  indorsement,  although  the  indorsement  itself  can  give  the 
plaintiff  no  title." 

(Parke,  B.  :  A  fourth  exception  is  mentioned  in  Beverley's  case, 
viz.  a  recognisance. 

Alderson,  B.  :  Suppose  the  lunatic  is  benefited,  do  you  argue 
that  in  such  case  the  contract  is  void?) 

It  is  submitted  that  it  would  be.  (He  also  referred  to  NeM  v. 
Morley{2),  and  Kent's  Commentary,  451.)  In  Turner  v.  Meyers  (3), 
Sir  W.  Scott  says,  "  It  is,  I  conceive,  perfectly  clear  in  law,  that  a 
party  may  come  forward  to  maintain  his  own  past  incapacity,  and 
also,  that  a  defect  of  incapacity  invalidates  the  contract  of  marriage, 
as  well  as  any  other  contract.  It  is  true,  that  there  are  some 
obscure  dicta  in  the  earlier  commentators  on  the  law  (4),  that  a 
marriage  of  an  insane  person  could  not  be  invalidated  on  that 
account — founded,  I  presume,  on  some  notion  that  prevailed  in  the 
dark  ages,  of  the  mysterious  nature  of  the  contract  of  marriage, 
in  which  its  spiritual  nature  almost  entirely  obliterated  its  civil 

(1)  67  R.  R.  762  ()3  M.  &  W.  623).  (3)  1  Hagg.  C.  B.  414. 

(2)  9  Ves.  478.  (4)  Sanchee.  lib.  1.  di»p.  8,  num.  15. 
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character.    In  more  modem  ^times,  it  has  been  considered  in  its  Molton 

proper  light,  as  a  civil  contract  as  well  as  a  religious  vow,  and,  like  camroux 

all  civil  contracts,  will  be  invalidated  by  want  of  consent  of  capable  [  *494  ] 
persons." 

(Pollock,  C.  B.  :  I  recollect  a  case  where  a  marriage  was  set  aside, 
although  there  was  no  appearance  of  lunacy  at  the  time  of  the  offer 
of  marriage.) 

Poihier,  in  his  Treatise  on  Obligations  (i),  says,  ''A  contract  is  a 
particular  kind  of  agreement ;  to  understand  the  nature  of  a  con- 
tract, we  should,  therefore,  previously  understand  the  nature  of  an 
agreement.  An  agreement  is  the  consent  of  two  or  more  persons 
to  form  some  engagement,  or  to  rescind  or  modify  an  engagement 
already  made,  Dnorum  vel  plurium  in  idem  placitum  consensus.** 
Again,  in  speaking  of  persons  capable  or  incapable  of  contracting, 
he  says (2),  "The  essence  of  a  contract  consisting  in  consent,  it 
follows  that  a  person  must  be  capable  of  giving  his  consent,  and 
consequently,  must  have  the  use  of  his  reason,  in  order  to  be  able 
to  contract."  In  the  Appendix  to  that  article,  the  distinction  is 
pointed  out  between  persons  incapable  by  law  of  contracting,  and 
those  incapable  by  nature. 

Secondly,  the  annuity  is  void,  for  want  of  the  inrolment  of  a 
memorial,  in  pursuance  of  the  statute  58  Geo.  III.  c.  141. 

(Pabxb,  B.  :  If  the  grantor  of  an  annuity  chooses  to  go  on  paying 
it,  it  does  not  lie  in  the  mouth  of  the  grantee  to  say  that  the 
annuity  is  void.  If  any  point  was  ever  settled,  I  should  say 
that  was.) 

The  17  Geo.  III.  c.  26,  s.  1,  declares,  that  all  deeds,  whereby 
annuities  are  granted,  shall  be  null  and  void  to  all  intents  and 
purposes,  unless  a  memorial  be  registered  in  manner  prescribed  by 
that  Act.  An  opinion  has  long  prevailed,  that  the  statute  was 
intended  for  the  benefit  of  grantors  only,  and  therefore  the  word 
"  void  "  must  be  construed  **  voidable ;  "  that  doctrine,  however,  is 
at  variance  with  the  object  of  the  Legislature.  In  Crosley  v.  Ark- 
wright  (3),  where  a  person,  against  *whom  a  fi.  fa.  issued,  was  in  [  'iss  ] 
possession  of  goods  under  a  deed  given  in  consideration  of  an 

(1)  P.  I,  0.  1,  8. 1,  art  1.  (3)  2  T.  R,  603. 

(2)  Id.,  art  4. 

48—2 


676  1848.     EX.     2  EX.  495—496.  [r.r. 

MoLTON  antecedent  debt  and  an  annuity,  of  which  no  memorial  had  been 
Cambouz.  enrolled,  it  was  held  that  the  sherifif  might  return  nulla  horn,  for 
the  annuity  deed  was  absolutely  void.  Buller,  J.,  there  says, 
"  The  words  of  this  statute  are  as  strong  as  possible ;  it  makes  the 
deed  void  to  all  intents  and  purposes  whatsoever."  Sau7iders  y. 
Hardinge  (i)  also  decided,  that  every  deed  by  which  an  annuity  is 
secured,  and  which  is  not  properly  registered,  is  void,  not  voidable 
only.  In  Denn  v.  Dolman  (2),  which  is  to  the  same  effect,  Lord 
Kenton  adverts  to  the  distinction  between  the  language  of  the 
17  Geo.  III.  c.  26,  s.  1,  and  that  of  the  Registration  Act,  7  Anne, 
c.  20,  s.  1,  which  declares  that  a  conveyance  not  registered  '*  shall 
be  adjudged  fraudulent  and  void  against  any  subsequent  purchaser 
or  mortgagee  for  valuable  consideration."  Some  expressions  of 
TiNDAL,  Ch.  J.,  in  the  case  of  Cowpery.  Godmond{z),  have  given 
rise  to  a  contrary  doctrine.  That  case  proceeded  on  the  authority 
of  Weddelv.Lynam{4),  Waters  v.  ManselUp),  and  Davis  v.  Bryan  (6); 
the  former  of  which  alone  is  in  point,  but,  at  the  same  time,  is  a 
Nisi  Prius  decision  which  never  received  the  consideration  of  the 
Court  in  banc.  The  true  mode  of  construing  statutes  is  to  adhere 
to  the  ordinary  meaning  of  the  words,  unless  that  is  at  variance 
with  the  intention  of  the  Legislature  :  Becke  v.  Smith  (7),  Dijffin  v. 
Yarke  (8). 

Per  Curiam  : 

We  feel  no  doubt  about  the  last  point.  Both  reason  and  authority 
show  that  it  is  not  competent  for  the  grantee  of  an  annuity,  who  has 
omitted  to  inrol  a  memorial,  to  profit  by  his  own  default,  and  set 
up  the  want  of  registration  against  the  grantor.  The  law  was  settled 
[  •496  ]  by  *the  cases  of  Davis  v.  Bryan  (e),  Churchill  v.  Bertrand  (9),  and 
Cooper  V.  Godmond  (s). 

Oumey,  for  the  defendant : 

It  is  conceded  that  an  unexecuted  contract  by  a  limatic  cannot 

be  enforced ;  but  there  is  no  case  in  which  an  executed  contract, 

made  for  valuable  consideration,  and  without  notice  of  fraud,  has 

been  held  void.     In  Pabnei-  v.  Parkhurst  {lo),  the  bill  charged  that 

(1)  6  T.  R.  9.  (6)  30  R.  R.  491  (6  B.  &  C.  651). 

(2)  5  T.  R.  641.  (7)  46  R.  R.  567  (2  M.  &  W.  191). 

(3)  9  Ring.  748.  (8)  63  R.  R.  337  (5  M.  &  G.  42S\ 

(4)  1  Eep.  309.  (9)  2  G.  &  D.  648. 

(5)  3  Taunt.  56.  (10)  1  Ch.  Cas.  112. 
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the  pretended  satisfaction  was  not  valuable,  and  was  done  in  pre-  Molton 
jadice  of  the  lunatic;  the  answer  did  not  state  it  to  be  valuable.  In  camboux. 
Cl€rk  V.  Clerk  (i)  the  conveyance  was  voluntary  and  without  con- 
sideration. In  Addison  v.  Dawson  (2)  fraud  was  alleged  and  proved. 
Howard  v.  Digby  (8)  shows  that  the  law  will  sometimes  imply  a 
contract,  notwithstanding  lunacy.  The  earlier  cases  do  not  proceed 
on  the  ground,  now  exploded,  that  a  lunatic  cannot  stultify  him- 
self, but  that  such  contracts  are  not  fair  and  equal  between  the 
parties.  On  that  principle,  an  exchange,  if  equal,  was  held  good. 
Perkins,  in  his  Profitable  Book (4),  says,  ''And  if  a  man  of  unsound 
memory,  being  seised  of  land  in  fee,  exchanges  the  same  with  a 
stranger  for  other  land  in  fee,  and  the  exchange  is  executed,  and  he 
of  unsound  memory  dies,  and  his  heir  enters  into  the  land  taken  in 
exchange  by  his  father,  now  he  shall  not  avoid  this  exchange.'* 
So  with  respect  to  partition,  in  Go.  Litt.  166a,  it  is  said,  ''If 
coparceners  make  partition  at  full  age,  and  unmarried,  and  of  sane 
meniorie,  of  lands  in  fee  simple,  it  is  good  and  firm  for  ever,  albeit 
the  values  be  unequal;  but  if  it  be  of  lands  entailed,  or  if  any  of 
the  parceners  be  of  nan  sane  memorie,  it  shall  bind  the  parties 
themselves,  but  not  their  issue,  unless  it  be  equal."  Also  in 
Bac.  Abr.  tit.  "  Idiots  and  Lunatics,"  (F),  it  is  said,  "  The  feoff- 
ment of  an  idiot  or  non  compos  is  not  *void,  but  voidable ;  but  it  [  **^7  ] 
cannot  be  avoided  by  himself,  by  entry,  &c. ;  and  the  reason  hereof, 
given  in  some  books,  is,  as  before  observed,  because  no  man  by  law 
is  permitted  to  disable  himself.  The  better  reason  in  this  case 
seems  to  be,  that,  anciently,  these  feoffments  were  not  only  made 
for  the  benefit  of  the  parties,  but  of  the  realm,  being  annually  paid 
for  by  the  attendance  of  the  tenants,  in  military  service  or  in  till- 
age, and  so  were  presumed  to  be  equally  for  the  benefit  of  the  lord 
and  tenant;  and  therefore,  they  were  not  holden  to  be  void  in  them- 
selves." A  lunatic  may  grant  by  fine ;  for,  that  proceeding  having 
formerly  taken  place  before  a  Judge,  he  was  presumed  to  guard 
against  any  unfair  advantage  being  taken  of  the  lunatic :  Murley 
v.  Sherren  (5). 

(Pabkb,  B.  :  Was  it  not  rather  that  the  Judge  was  supposed  to 
take  care  that  the  party  was  in  a  fit  state  of  mind  ?) 

The  form  of  pleas  in  avoidance  of  contracts,  on  the  ground  of 

(1)  2  Vem.  413.  (4)  Tit  "  Exchange,"  pi.  298. 

(2)  Id,  678.  (5)  47  B.  E.  720  (8  Ad.  &  El.  764). 

(3)  2  a.  &  Fin.  634. 
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MoLTON  lunacy  or  drunkenness,  shows  that  the  inquiry  in  those  cases  is  as 
Camroux.  to  the  transaction  being  fair ;  for  such  pleas  invariably  contain  an 
averment  of  notice:  Dane  v.  Viscountess  KirkwalHi),  Gore  v. 
Gibson  (2).  In  Sentance  v.  Poole  (s),  where  the  defence  of  imbecility 
of  mind  was  set  up  in  an  action  by  indorsee  against  maker  of  a 
promissory  note,  Lord  Tbntebden  told  the  jury,  that,  "  should  they 
be  satisfied  that  the  defendant  was  not  conscious  of  what  he  was 
doing,  and  that  he  was  imposed  upon  by  reason  of  his  imbecility  of 
mind,  they  ought  to  find  for  him.'*  That  learned  Judge  evidently 
considered,  that  the  mere  fact  of  being  imbecile  was  not  sufficient 
to  avoid  the  contract,  without  showing  that  an  unfair  advantage 
had  been  taken.  There  is  no  distinction  in  principle  between  a 
contract  by  a  lunatic  for  necessaries  or  for  any  other  purpose, 
except  that  necessaries  are  evidence  to  show  the  fairness  of  the 
contract.  It  is  true  that  Baxter  v.  The  Earl  of  Portsmouth  (4)  was 
[  *4d8  ]  a  case  *of  necessaries ;  but  the  judgment  of  Lord  Tentbrdbn  pro> 
ceeds  on  the  ground,  that  the  only  contracts  open  to  dispute  are 
those  not  executed,  or  made  under  circumstances  which  might  have 
induced  a  reasonable  person  to  suppose  the  party  was  of  unsound 
mind.  Williavis  v.  Wentworth  (6)  shows  that,  in  the  case  of  neces- 
saries supplied  to  a  lunatic,  the  law  will  imply  a  promise  to  pay. 
In  Browne  v.  Joddrell  (6),  the  defendant  was  charged  on  a  contract, 
as  a  member  of  an  institution,  and  Lord  Tbntbrdbn  ruled  that 
unsoundness  of  mind  was  no  defence,  unless  it  were  shown  that  the 
plaintifif  imposed  on  the  defendant.  Reference  is  there  made  to  a 
case  of  Lei'^y  v.  Baker,  in  which  the  ruling  of  Best,  J.,  is  to  the 
same  eflfect.  Dane  v.  Viscountess  KirkwaU  {i),  and  Clarke  v. 
Metcalf{7),  are  also  cases  in  which  lunatics  we  held  liable  on  con- 
tracts, though  not  for  necessaries.  No  case  has  yet  decided,  that 
an  executed  contract,  if  fair  and  bond  fide,  can  be  questioned  on  the 
ground  of  the  lunacy  of  one  of  the  parties.  It  is  said  that  a 
lunatic  is  not  criminally  responsible ;  but  the  more  correct  state- 
ment would  be,  that  a  person  being  a  lunatic  cannot  be  guilty  of 
that  which  amounts  to  murder  or  high  treason. 

(Parke,  B.  :  In  Beverley's  case  (8),  Lord  Coke  says,  that  a  lunatic 
may  commit  high  treason  if  he  kills  or  offers  to  kill  the  King.) 

(1)  8  Car.  &  P.  679.  (6)  3  Car.  &  P.  30. 

(2)  13  M.  &  W.  623.  (7)  Cited  in  Smith   on    ContracU, 

(3)  3  Car.  &  P.  1.  230. 

(4)  5  B.  &  C.  170.  (8)  4  Co.  Rep.  123  a. 

(5)  5  Beay.  325. 
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A  lanatic  is  liable  civilly  for  a  trespass:  he  is  also  liable  as  an  Moltok 
innkeeper,  for  the  loss  of  his  guest's  goods  :  Cross  v.  AndreicsiX),  oamboux. 
Whether  or  no  he  can  state  an  account,  seems  undecided :  Tarbxick 
V.  BUpkam  (2).  In  Selby  v.  Jackson  (3),  the  Court  refused  to  set 
aside  deeds  executed  by  a  lunatic  while  under  restraint  in  an 
asylum.  The  Master  of  the  Bolls,  in  delivering  judgment,  says  : 
*'  In  this  case  it  is  very  remarkable,  that  there  is  no  allegation  of 
fraud  against  the  defendants,  no  pretence  that  coercion  was  used, 
*or  any  stratagem,  or  any  contrivance,  employed  to  compel  or  [S99] 
induce  the  plaintiff  to  do  an  act  in  any  way  tending  to  the  personal 
benefit  of  the  defendants."  This  case  falls  within  the  rule  laid 
down  in  Niell  v.  Morlei/{4),  viz.  that  a  court  of  equity  will  not 
interfere  to  set  aside  the  contract  of  a  lunatic,  if  fair  and  without 
notice,  especially  where  the  parties  cannot  be  reinstated.  The 
question  is  not,  whether  the  payment  of  the  premiums  could  have 
been  enforced  against  the  lunatic  in  his  lifetime,  but  whether  the 
purchase-money  can  now  be  recovered  back.  In  many  respects 
the  case  of  a  lunatic  is  assimilated  to  that  of  an  infant ;  and  the 
observations  of  Lord  Mansfield,  in  Zouch  v.  Parsons  (5),  are 
applicable  to  both,  viz.,  that  "  the  privilege  is  a  shield,  and  not  a 
sword.'*  This  is  like  the  attempt  to  recover  premiums  paid  on  an 
insurance  without  interest ;  in  which  case  it  has  been  held,  that  the 
premiums  cannot  be  recovered  after  the  risk  has  been  run :  Lowry 
V.  Bourdieu  (6).  So  also  with  respect  to  premiums  paid  on  a  policy 
void  under  the  19  Geo.  III.  c.  37 :  Andree  v.  Fletcher  iy) ;  or  any 
illegal  assurance :  Lnhbock  v.  Potts  (a) ;  Morck  v.  Abel  (9). 

Xeedham,  in  reply : 

The  case  of  Baxter  v.  The  Earl  of  PoHsmouth  did  not  establish 
the  rule,  but  the  exception.  The  maxim  of  the  Boman  law, 
**juriosus  nullum  negotium  gerere  potest,  quia  non  intelligit  quod 
agW  (10),  has  been  adopted  by  all  text  writers  in  every  civilised 
community.  Upon  what  principle  is  it  that  a  lunatic  cannot  suffer 
a  recovery,  and  that  his  bond  is  void,  unless  it  be  that  he  cannot 
make  a  contract  ?  In  Thompson  v.  Lea<:h  (ii),  the  Court  say,  **  The 
grants  of ,  infants    and  persons  non  compos  are  parallel,  both  in 

(1)  Cro.  Eliz.  622.  (7)  1  R.  B.  701  (3  T.  B.  266). 

(2)  46  R.  R  486  (2  M.  &  W.  2).  (8)  7  East,  449. 

(3)  eBeav.  192.  (9)  3  Bos.  &  P.  35. 

(4)  9  Ves.  Jr.  478.  (10)  Inst.,  lib.  3,  tit.  20,  s.  8. 

(5)  1  W.  Bl.  575.  (11)  3  Mod.  310. 

(6)  2  Doug.  468. 
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MoLTON      law  and  reason."     A  lunatic,  not  having  the  power  of  consenting, 
Cameoux.     is  incapable  of  making  a  contract. 

Cur.  adv.  vuU. 

[  600  ]  The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

This  was  an  action  for  money  had  and  received,  brought  to 
recover  from  the  defendant,  (as  secretary  to  an  Assurance  and 
Annuity  Society),  two  sums  paid  by  the  intestate  Thomas  Lee,  in 
his  lifetime,  as  the  price  or  consideration  for  two  annuities  granted 
by  the  society,  determinable  with  his  life.  At  the  trial,  the  money 
was  claimed  on  two  grounds :  first,  that  the  grantee  was  not  of 
sound  mind  at  the  time  the  contract  was  made,  and  was  therefore 
incapable  of  contracting,  and,  there  being  no  contract,  or  a  void 
contract,  the  money  was  recoverable ;  secondly,  that  there  was  no 
memorial  of  the  annuities  inrolled,  and  therefore  they  were  void, 
and  the  money  could  be  recovered  back.  Both  the  points  were 
reserved  at  the  trial ;  and  subsequently,  on  a  motion  for  a  new  trial, 
a  special  verdict  was  entered  by  agreement,  setting  forth  the  facts 
of  the  case,  and  raising  the  two  points  above  stated. 

The  special  verdict  was  argued  before  us  on  the  17th  and  2l8t  of 
January  last,  when  the  Court  expressed  a  very  clear  opinion,  that 
the  second  ground,  of  want  of  inrolment  of  a  memorial,  could  not 
be  supported,  on  the  authority  of  the  case  of  Davis  v.  Bryan  (i), 
(and  of  other  cases),  where  the  point  was  expressly  decided:  but  as 
to  the  other  ground,  the  Court  took  time  to  consider ;  and  upon 
deliberation  we  are  all  of  opinion,  that,  upon  the  finding  of  the  jury, 
that  the  "  purchasing  the  said  annuities  were  ti*ansactions  in  the 
ordinary  course  of  the  affairs  of  human  life,  and  that  the  granting 
of  the  said  annuities  were  fair  transactions,  and  of  good  faith,  on 
the  part  of  the  Company,  without  any  knowledge  or  notice  on  the 
part  of  the  Company  of  the  unsoundness  of  mind,"  the  action  is  not 
sustainable  ;  and  our  judgment  must  be  for  the  defendant. 

As  to  the  rule  of  the  common  law,  the  older  authorities  differ. 
According  to  the  opinion  of  Littleton,  s.  405,  and  Lord  Coke,  1  Inst. 
£  'SOI  ]  247  b.,  and  Beverley's  case  (2),  (disagreeing  *with  Fitzherbert's 
"  Natura  Brevium,"  202),  no  man  could  be  allowed  to  stultify  him- 
self, and  avoid  his  acts,  on  the  ground  of  his  being  nm  compos 
mentis;  but  certainly  the  law  did  not  allow  the  party  himself  to 
(I)  30  R.  E.  491  (6  B.  &  0.  651).  (2)  4  Co.  Eep.  123  a. 
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set  aside,  by  any  plea  of  insanity,  acts  of  a  public  and  notorious      Molton 
character,  such  as  acts  done  in  a  court  of  record,  and  feoffments     camsovx. 
with  livery  of  seisin,  the  doing  or  executing  of  which  would  not 
presumably  be  allowed,  unless  a  party  appeared  to  be  of  sound  mind. 

The  purchase  also  by  a  lunatic  was  valid,  and  vested  the  estate, 
and  though  his  heirs  might  disagree  to  it,  he  could  not  (i). 

But  the  rule,  as  above  laid  down  by  Littleton  and  Coke,  has,  no 

doubt,  in  modem  times  been  relaxed,  and  unsoundness  of  mind  (as 

also  intoxication)  would  now  be  a  good  defence  to  an  action  upon  a 

contract,  if  it  could  be  shown  that  the  defendant  was  not  of  capacity 

to  contract,   and   the  plaintiff  knew  it.     The  cases  of  Dane  v. 

Viscountess  Kirkwall  (2),  and  Ooi'e  v.  Oibson  (3),  were  cited  to  prove 

this,  and  their  authority  fully  supports  the  doctrine  contended  for. 

The    plaintiff's    counsel    distinguished   the   cases  of    Browne  v. 

JoddreU{4),  and  Baxter  v.  The  Earl  of  Portsmouth  (6),  and  other  cases 

of  that  sort,  on  the  ground  that  necessaries  furnished  to  a  lunatic 

were  an  exception  to  the  general  doctrine  that  he  could  not  make  a 

contract ;  and  he  cited  the  judgment  of  the  Lord  Chief  Baron,  in 

the  case  of  Gore  v.  Oibson,  as  showing  a  distinction  between  express 

and  implied  contracts,  and  deciding  that  all  express  contracts  were 

void,  if  the  parties  to  them  were  incapable  of  making  a  contract. 

On  the  other  hand,  it  was  argued  by  the  defendant's  counsel,  that 

there  was  a  distinction  between  contracts  executed  and  executory ; 

that  executory  contracts  could  not  be  enforced,  but  that  executed 

contracts  could  not  be  disturbed,  *if  made  in  good  faith  and  without       [  *&02  ] 

notice  of  the  incapacity ;  and  he  called  our  attention  to  this,  that 

all  the  cases  cited  were  cases  where  damages  for  the  breach  of  an 

executory  contract  were  in    question,   but  that   no  case  had  yet 

decided,  that  an  executed  contract,  if  perfectly  fair  and  bond  fide,  could 

be  questioned  on  the  ground  of  the  unsoundness  of  mind  of  one  of  the 

parties  ;  and  he  cited  the  cases  of  Howard  v.  The  Earl  o/Digby  (a), 

Williams  v.  Weutworth  (7),  and  Selby  v.  Jackson  (8),   to  show  that 

the  House  of  Lords  in  the  first  case,  and  Lord  Lanodale  in   the 

two  last,  had  recognised  the  liability  of  lunatics  or  their  estate,  in 

respect  of  contracts  bond  fide  acted  upon.     The  case  of  Niell  v. 

Mifrley  (9),  before  Sir  William  Grant,  to  the  same  effect,  had  been 

cited  before  by  the  counsel  for  the  plaintiff. 

vl)  Co.  Litt.  2.  (6)  37  R.  E.  276  (2  CI.  &  Fin.  634). 

(2)  8  Car.  ft  P.  679.  (7)  d  Beav.  325. 

(3)  67  R.  B.  762  (13  M.  &  W.  623).  (8)  6  Beav.  192. 

(4)  Moo.  ft  Mai.  105.  (9)  9  Yes.  478. 

(5)  2  Car.  &  P.  178;  5  B.  ft  C.  170. 
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MoLTOK  As  far  as  we  are  aware,  this  is  the  first  case  in  which  it  has  been 

Camroux.    broadly  contended,  that  the  executed  contracts  of  a  Innatic  must  be 

dealt  with  as  absolutely  void,  however  entered  into,  and  although 

perfectly  fair,  hondfide^  reasonable,  and  without  notice  on  the  part 

of  those  who  have  dealt  with  the  lunatic. 

On  looking  into  the  cases  at  law,  we  find  that,  in  Browne  v. 
JoddreU,  Lord  Tbntbbdbn  says,  "  I  think  the  defence  (of  unsound- 
ness of  mind)  will  not  avail,  unless  it  be  shown  that  the  plaintiff 
imposed  on  the  defendant." 

In  Baxter  v.  The  Earl  ofPorUmouth  (i),  (the  Nisi  Prius  authority 
of  which  is  in  2  Car.  &  P.  178),  Abbott,  Ch.  J.,  with  the  concurrence 
of  the  rest  of  the  Goubt,  laid  down  the  same  doctrine. 

In  Dane  v.  Vucauntess  Kirkwall,  Mr.  Justice  Pattbsoh,  in 
directing  the  jury,  said,  '*  It  is  not  sufficient  that  Lady  Kirkwall 
was  of  unsound  mind,  but  you  must  be  satisfied  that  the  plaintiff 
knew  it,  and  took  advantage  of  it." 

We  are  not  disposed  to  lay  down  so  general  a  proposition,  as  that 
[  *S03  ]  q\\  executed  contracts  bond  fide  entered  into  must  *be  taken  as 
valid,  though  one  of  the  parties  be  of  unsound  mind ;  we  think, 
however,  that  we  may  safely  conclude,  that  when  a  person, 
apparently  of  sound  mind,  and  not  known  to  be  otherwise,  enters 
into  a  contract  for  the  purchase  of  property  which  is  fair  and  bond 
fide,  and  which  is  executed  and  completed,  and  the  property,  the 
subject-matter  of  the  contract,  has  been  paid  for  and  fully  enjoyed, 
and  cannot  be  restored  so  as  to  put  the  parties  in  statu  quo,  such 
contract  cannot  afterwards  be  set  aside,  either  by  the  alleged  lunatic, 
or  those  who  represent  him.  And  this  is  the  present  case,  for  it  is 
the  purchase  of  an  annuity  which  has  ceased. 

On  these  grounds  we  think  our  judgment  ought  to  be  for  the 

defendant. 

Judgment  Jor  the  defendant  (2). 


1848.  GAWLER  V.  CHAPLIN  and  Two  Others. 

Jan^  81.  ^^  ^^  503—507 ;  S.  C.  18  L.  J.  Ex.  42.) 

[-  ^   ^  In  an  action  on  the  case  against  the  sheriff,  the  dedaration,  after  reciting 

that  two  writs  of /./a.  had  been  delivered  to  him  to  be  executed,  stated, 
that  the  defendant,  as  such  sheriff,  under  coloiu:  of  the  writs,  wrongfully 
and  injuriously  seized  goods  of  the  plaintiff,  of  much  greater  value  than 

(1)  5  B.  &  C.  170.  of   Exchequer  Chamber,  May  29th, 

(2)  Affirmed  on  error  by  the  Court      1849  (4  Ex.  17). 
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Bnffident  to  pay  and  satisfy  the  sum  of  money,  interest,  poundage,  &c.,       Qawlbr 
indorsed  on  the  writs,  although  the  defendants  well  knew  that  the  money  «*. 

arising  from  a  part  of  the  goods  so  seized  would  be  sufficient  to  satisfy  the  Chaflin. 
indorsement  on  the  writs ;  yet  the  defendant,  contriving  &c.,  afterwards, 
under  colour  of  the  said  writs,  wrongfully  &c.  did  sell  and  dispose  of  more 
goods  than  necessary  to  satisfy  the  indorsement  on  the  writs;  and  the 
defendant,  further  disregarding  his  duj;y  &c.,  then  sold  the  said  goods  for  a 
much  less  sum  of  money  than  he  could,  might,  and  ought  to  have  sold  the 
same:  Held  sufficient,  on  motion  in  arrest  of  judgment. 

Case.  The  declaration  stated,  that  two  several  writs  ol fieri  facius 
had  issued  oat  of  the  Court  of  Queen's  Bench,  directed  to  the 
Sheriff  of  Middlesex,  upon  two  several  judgments  recovered  by  one 
James  Lees  against  the  now  plaintiff,  which  said  writs  were  indorsed 
&c.,  and  were  afterwards,  and  before  the  respective  returns  thereof^ 
to  wit,  on  &c.,  delivered  to  the  defendants  W.  J.  Chaplin  and  J.  L., 
who  then,  and  from  thence  until  and  at  and  *after  the  return  of  the  [  '604  ] 
said  writs,  were  Sheriff  of  the  said  county  of  Middlesex ;  and  the 
defendant  M.  S.,  as  their  bailiff,  afterwards  and  before  the  return  of 
either  of  the  said  writs,  to  wit,  on  &c.,  within  the  bailiwick  of  the 
said  W.  J.  Chaplin  and  J.  L.,  as  such  sheriff  as  aforesaid,  under 
colour  of  the  writs,  wrongfully  and  injuriously  seized  and  took  in 
execution  divers  goods  and  chattels,  that  is  to  say,  (specifying  them), 
of  the  now  plaintiff,  of  much  greater  value  than  sufficient  to  pay  and 
satisfy  the  sums  of  money,  interest,  poundage,  and  expenses,  so 
indorsed  on  the  said  several  writs,  and  thereby  directed  to  be  levied 
as  aforesaid,  to  wit,  of  the  value  of  &c.,  although  the  now  defendants 
then  well  knew,  that  the  money  arising  from  the  sale  of  part  of  the  said 
goods  and  chattels  so  seized  and  taken  in  execution  as  aforesaid, 
would  be  sufficient  to  satisfy  and  pay  the  said  sum  of  money,  interest, 
poundage,  and  expenses,  so  indorsed  and  directed  to  be  levied  as 
aforesaid ;  yet  the  now  defendants,  contriving  and  wrongfully  and 
unjustly  intending  to  injure,  oppress,  &c.,  the  now  plaintiff,  after- 
wards, to  wit,  «&c.,  under  colour  and  pretence  of  the  said  several 
writs,  wrongfully  and  injuriously  did  sell  and  dispose  of  many  more 
of  such  goods  and  chattels  than  were  necessary  and  sufficient  to  pay 
and  satisfy  the  said  sums  of  money  and  interest,  poundage  and 
expenses,  so  indorsed  and  directed  to  be  levied  as  aforesaid,  to  wit, 
the  whole  of  the  said  goods  and  chattels  so  seized  as  aforesaid,  and 
thereout  levied  a  much  greater  sum  than  was  sufficient  to  pay  and 
satisfy  all  said  sums  of  money,  interest,  poundage,  and  expenses,  to 
wit,  &c. ;  whereas  the  defendants  then  levied  the  said  sum  of 
money,  interest,  poundage,  and  expenses  out  and  by  means  of  the 
sale  of  part  of  the  said  goods  and  chattels,  to  wit,  one-fifth  part 


684  1848.    EX.    2  EX.  504—606.  [b.b. 

Oawlkb  thereof :  and  the  defendants,  further  disregarding  their  duty  in  that 
Chaplik.  behalf,  and  contriving  to  injure  the  plaintiff,  wrongfully  and 
injuriously  then  sold  the  said  goods  and  chattels  for  a  much  less 
[  *605  ]  sum  of  money,  to  wit,  for  &c.,  being  much  less,  to  wit,  *4kc.,  less 
than  the  same  were  really  worth,  and  for  which  the  defendants 
could  and  might  have  and  ought  to  have  sold  the  same :  and  the 
defendants  then  converted  and  disposed  of  the  monies  arising  from 
the  said  sale  to  their,  the  defendants',  own  use ;  by  means  whereof 
&c.  The  defendants  pleaded  Not  guilty,  with  other  pleas,  upon  which 
issue  was  joined. 

At  the  trial  of  the  cause,  before  Bolfe,  B.,  at  the  Middlesex 
sittings,  in  Hilary  Term  last,  the  plaintiff  obtained  a  verdict.  In 
the  same  Term,  (Jan.  19), 

Hximfrey  moved  for  a  rule  calling  on  the  plaintiff  to  show  cause 
why  the  judgment  should  not  be  arrested,  or  for  a  venire  d^ 
nm-o :  or  why  there  should  not  be  a  new  trial,  on  the  ground 
of  the  verdict  being  against  the  evidence  : 

There  are  three  breaches  in  the  present  declaration,  and,  if  the 
Court  should  be  of  opinion  that  either  of  them  is  insufficient,  the 
defendants  will  be  entitled  to  a  venire  de  novo.  The  first  breach  is 
bad.  It  charges  the  defendants  with  seizing  goods  of  the  plaintiff, 
of  greater  value  than  sufficient  to  satisfy  the  sums  indorsed  upon 
the  writ  of  execution.  But  the  sheriff  is  justified  in  seizing  enough 
to  satisfy  all  demands  for  rent  and  taxes.  The  breach  does  not 
contain  any  allegation  that  the  seizure  was  excessive  or  unreason- 
able. The  second  breach  is  also  bad  on  the  same  grounds.  It 
should  have  alleged  that  the  defendants  sold  more  goods  than 
sufficient  to  meet  the  rent.  Then  the  third  breach  does  not  state 
that  the  goods  were  sold  negligently  or  improperly. 

(EoLFE,  B. :  That  breach  alleges  that  the  goods  were  sold  for 
much  less  than  the  defendants  could,  might,  and  ought,  to  have 
sold  them  for.) 

He  referred  to  Phillips  v.  Bacon  (i). 

(Parks,  B.  :  The  same  question,  with  respect  to  the  second  and 

third  breaches,  arose  in  a  case  nearly  similar  to  the  present,  Sla<If 

[  ♦606  ]       V.  ^Hawley  (2) ;  that  was  upon  special  demurrer.     The  defendants 

may  take  a  rule  on  the  first  ground,  of  the  verdict  being  against 

(1)9  East,  298.  (2)  13  M.  ft  W.  757. 
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the  evidence,  but  we  will  consider  the  question  as  to  arresting  the      Qawlbr 
judgment.)  Chaplin. 

Cur.  adv.  wit. 

Parkk,  B.,  on  a  subsequent  day,  (Jan.  SI),  said : 

A  rale  was  granted  in  this  case,  to  show  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  of  the  verdict  being  against 
evidence.  There  was  also  a  motion  in  arrest  of  judgment.  It  was 
an  action  brought  by  the  plainti£f  (who  had  been  the  defendant  in 
another  suit),  against  the  Sheriff  of  Middlesex,  for  a  wrongful 
execution.  It  was  contended  that  there  were  three  breaches,  the 
first  alleged  breach  being,  that  the  defendants  wrongfully  seized 
goods  of  the  plaintiff,  of  greater  value  than  sufficient  to  pay  the 
debt,  interest,  poundage,  and  expenses,  although  they  well  knew 
part  would  be  sufficient.  The  second,  which  certainly  was  a  breach, 
was  for  wrongfully  selling  more  than  sufficient ;  and  the  third  was 
for  selling  goods  for  less  than  they  were  really  worth,  and  than 
they  ought  to  have  been  sold  for.  The  principal  objection  was  to 
the  first  alleged  breach.  With  regard  to  the  second-  and  third  there 
is  no  doubt :  both  are  perfectly  good  after  verdict,  although  they 
might  be  open  to  special  demurrer.  A  special  demurrer  prevailed 
in  a  case  nearly  similar — that  of  Slade  v.  Hawley  (i).  The  objection 
is  therefore  confined  to  the  first  breach,  which  alleges  that  the 
sheriff  seized  more  goods — a  larger  quantity  of  goods  than  were 
sufficient,  knowing  that  part  only  was  sufficient  to  satisfy  the  debt, 
interest,  poundage,  and  expenses.  The  question  is,  whether  that 
breach  is  good.  We  are  all  of  opinion  it  is  a  good  breach.  The 
duty  of  the  sheriff,  when  he  receives  a  process  of  execution  against 
a  man's  goods,  is  to  seize  only  such  quantity  of  goods  as  would  be 
reasonably  sufficient  to  pay  the  amount  ^indorsed  on  the  writ.  [  *^^7  ] 
Mr.  Humfrey  contended,  that  he  ought  also  to  provide  for  any  rent 
that  might  be  due  to  the  landlord.  The  consequence  of  that  doctrine 
would  be,  that,  upon  an  execution  for  10!.,  if  the  premises  were 
liable  to  a  rent  of  100{.  a  year,  the  sheriff  might  seize  the  whole 
property  on  the  premises,  because  that  might  only  be  sufficient  to 
cover  the  amount  of  the  debt,  together  with  the  rent  which  might 
be  possibly  due.  But  we  think  the  duty  to  seize  in  respect  of  a 
year's  rent  does  not  arise  in  the  first  instance,  until  the  landlord 
has  made  a  claim :  if  the  plaintiff  refuses  to  pay  the  amount  of  the 
rent,  the  sheriff  may  levy  that  amount  under  the  original  writ,  and 

(1)  13  M.  &  W.  757. 
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Gawlbb  consequently  seize  a  larger  quantity  of  goods.  But,  in  the  first 
Chaplin,  instance,  the  duty  of  the  sheriff  is  confined  to  seizing  goods  that 
would  be  reasonably  sufficient,  if  sold,  to  pay  the  sum  indorsed  on 
the  writ — that  is,  the  debt,  interest  upon  the  debt,  poundage,  and 
expenses ;  and  if  the  sheriff  seizes  more,  prima  facie  he  is  a  wrong- 
doer. We  think,  therefore,  that  the  first  alleged  breach,  as  well  as 
the  second  and  third,  is  good,  and  consequently  we  cannot  grant 
•  any  rule  to  arrest  the  judgment.  The  rule  for  a  new  trial,  on  the 
ground  of  the  verdict  being  against  evidence,  must  remain. 

Rule  refuied. 

The  rule  on  the  other  point  was  now  discharged,  the  parties 
having  come  to  an  arrangement. 


1848.  MURRAY  V.  MANN. 

•^^^^  (2  Ex.  638—542 ;  S.  C.  17  L.  J.  Ex.  256.) 

[  ^^^  ]  The  plaintiff  sold  for  the  defendant  a  horse,  and  received  the  price.    The 

purchaser  afterwards  rescinded  the  contract  on  the  ground  of  fraud,  and 
was  re- paid  the  purchase-money.  In  an  action  by  the  plaintiff  for  the 
keep  of  the  horse :  Held,  that  the  defendant  could  not  set  off  the  price  as 
money  received  for  his  use,  it  having  ceased  to  be  so  when  the  contract  was 
defeated  by  the  purchaser,  although  the  defendant  was  ignorant  of  the 
fraud. 

Any  false  statement  knowingly  made  with  a  view  to  induce  another  to 
alter  his  condition,  and  thereby  altering  it,  is  a  fraud  in  law. 

This  was  an  action  by  a  livery-stable  keeper  for  the  keep  of  a 
horse,  to  which  the  defendant  pleaded  a  set-off  for  money  received 
by  the  plaintiff  for  his  use. 

At  the  trial,  before  Parke,  B.,  at  the  London  sittings  in  this 
Term,  it  appeared  that  the  defendant  had  sent  the  horse  to  the 
livery  stables  of  the  plaintiff,  where  it  stood  for  some  time.  The 
plaintiff  at  length  sold  the  horse  to  a  person  of  the  name  of  Lilly 
for  1251.,  with  a  warranty  that  it  was  somid  and  free  from  vice. 
[  'sss  ]  Lilly  kept  the  horse  for  about  *three  weeks,  and  then  returned  it 
as  vicious,  and  received  back  from  the  plaintiff  the  1251.  The 
defendant  sought  to  set  off  that  amount,  on  the  ground  that  it  was 
received  for  his  use  by  the  plaintiff.  The  learned  Judge,  in  sum- 
ming up,  told  the  jury,  that,  the  plaintiff  having  made  oat  his 
claim,  it  lay  upon  the  defendant  to  get  rid  of  it ;  and  he  did  so  by 
showing  that  the  plaintiff  sold  the  horse  for  1252.,  and  received  the 
money,  which  then  became  money  had  and  received  to  the  defen- 
dant's use.     This  cast  upon  the  plaintiff  the  onus  of  showing  that 
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he  bad  lawfully  paid  back  tbe  money.  In  order  to  justify  the  Mubrat 
plaintiff  in  returning  tbe  money,  he  was  bound  to  make  out,  either  makit. 
that  the  money  was  repaid  with  tbe  assent  of  the  defendant  (of 
which  there  was  some  evidence),  or  that  tbe  contract  was  void  by 
reason  of  fraud.  The  mere  breach  of  warranty  did  not  entitle  the 
purchaser  to  return  tbe  horse,  unless  that  condition  was  annexed 
to  the  contract,  or  unless  fraud  bad  been  practised  upon  him.  If  a 
person  who  sells  a  chattel  warrants  it  of  a  certain  quality,  (which 
'be  knows  it  is  not),  with  a  view  to  increase  tbe  price,  and  in  con- 
sequence of  that  falsehood  obtains  a  higher  price  for  it,  it  is  both  a 
legal  and  a  moral  fraud.  It  was  for  the  jury  to  say  whether  tbe 
defendant  bad  assented  to  the  return  of  tbe  money,  instead  of 
being  held  liable  on  his  warranty  ;  or,  if  not,  whether  the  contract 
of  sale  was  made  under  circumstances  amounting  to  fraud ;  in 
either  of  which  cases  they  must  find  for  the  plaintiff.  The  jury 
having  found  for  tbe  plaintiff, 

Humfrey  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction : 

The  learned  Judge  was  wrong  in  telling  the  jury  that  the  sale  with 
a  warranty,  which  tbe  vendor  knew  was  false,  was  a  fraud  in  law. 

(Pabkb,  B.  :  I  left  it  to  tbe  jury  to  say,  whether  from  tbe  whole 
evidence  they  could  infer  fraud. 

Platt,  B.  :  Tbe  facts  to  constitute  fraud  must  be  found  by  tbe 
jary ;  but  whether  certain  facts  as  proved  amount  to  fraud  is  a 
question  of  law.) 

There  was  no  such  *fraud  as  prevented  the  property  in  the  horse  [  ♦B^O  ] 
passing  to  the  vendee.  If  any  fraud  were  practised,  it  was  by  tbe 
plaintiff,  and  there  was  no  evidence  that  tbe  defendant  had  any 
knowledge  of  it.  A  guilty  agent  cannot  set  up  his  own  fraud  as  a 
defence  against  the  claim  of  his  innocent  principal.  Suppose  tbe 
money  had  been  paid  over  by  tbe  plaintiff  to  the  defendant  before 
the  horse  was  returned,  and  that  afterwards  tbe  purchaser  recovered 
back  the  price  from  the  plaintiff  on  the  ground  of  fraud,  could  tbe 
plaintiff  then  have  recovered  against  tbe  defendant  ? 

(Pabkb,  B.  :  Tbe  rule  of  law  is,  that,  if  an  agent  is  guilty  of  fraud 
in  transacting  his  principal's  business,  the  principal  is  responsible : 
Cornfoot  v.  Fawke  (l).) 

(1)  55  E.  B.  655  (6  M.  ft  W.  358). 
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MuBRAT      Pollock,  G.  B.  : 

Makh.  There  will  be  no  rule.     The  defendant  claime  the  money  by 

virtae  of  a  contract  made  by  his  agent  with  a  third  party.  That 
contract  was  defeasible  by  reason  of  fraad,  and  was  put  an  end  to 
by  the  vendee,  so  that  the  money  does  not  belong  to  the  defendant. 
In  short,  the  defendant  seeks  to  set  ofiF  a  sum  of  money  received  by 
the  plaintiff;  and  it  turns  out,  that,  before  the  set-off  can  be  made 
available,  the  plaintiff  is  compelled  to  pay  back  the  money. 

Platt,  B.  : 

I  am  of  the  same  opinion.  If  the  defendant  adopts  the  plaintiff's 
act,  he  adopts  the  fraud,  and  the  effect  of  that  fraud.  He  cannot 
say,  **  I  adopt  your  contract  so  far  as  to  make  the  money  mine ; 
but  I  do  not  adopt  your  contract  in  so  far  as  it  was  by  your  fraud 
defeasible."  If  that  were  so,  he  might  keep  both  the  horse  and  the 
price,  for  the  property  in  the  horse  re-vested  in  him  when  the 
contract  was  avoided  by  the  purchaser. 

Parke,  B.  : 
[  *64i  ]  I  am  of  the  same  opinion.     I  directed  the  *jury  in  conformity 

with  the  law  as  laid  down  in  Street  v.  Blay  (i).  There  was  fraud, 
if,  at  the  time  of  the  sale,  a  warranty  was  given  that  the  horse  was 
sound,  which  induced  the  other  party  to  enter  into  the  contract, 
and  if  in  the  knowledge  of  the  vendor  that  statement  was  false : 
for  it  was  an  untruth  told  to  another  with  a  view  to  induce  him  to 
alter  his  condition,  and  thereby  altering  it.  The  cases  show  a 
distinction  between  legal  and  moral  fraud.  For  instance,  where  a 
person  purports  to  accept  a  bill  of  exchange  by  procuration,  when 
in  fact  he  has  no  such  authority,  that  has  been  held  a  legal  fraud, 
rendering  the  party  liable  to  an  action  of  deceit.  In  this  case,  in 
the  absence  of  any  other  proof,  there  appears  both  legal  and  moral 
fraud.  The  plaintiff  warrants  the  horse  free  from  vice,  knowing 
that  the  other  party  would  not  have  bought  it  without  a  warranty, 
or  believing  the  statement  to  be  untrue.  There  is  no  doubt  that, 
under  such  circumstances,  when  the  statement  turns  out  to  be 
untrue,  the  vendee  may  recover  back  the  price.  I  am  perfectly 
satisfied  that  the  jury  had  their  attention  directed  to  the  state  of 
the  law  and  the  facts.  The  other  point,  viz.  that  an  agent  cannot 
set  up  his  own  fraud  against  his  principal,  was  not  discussed  at  the 
trial,  but  certainly  passed  in  my  mind.  The  finswer  is,  that  the 
(1)  36  B.  E.  626  (2  B.  &  Ad.  466). 
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principal  never  had  a  right  to  the  1252.,  except  by  the  act  of  his      Mubrat 

agent  in  making  a  contract  which  was  defeasible  by  reason  of  f raad.       makn. 

It  is  true,  that  fraud  does  not  make  the  contract  actually  void,  but 

only  voidable  at  the  election  of  the  party ;  but  the  moment  the 

purchaser  chose  to  declare  it  void,  the  price  was  recoverable  back 

from  the  plainti£f,  and  it  ceased  to  be  money  in  his  hands  received 

for  the  use  of  the  defendant.    I  am,  therefore,  clearly  of  opinion, 

that  the  set-off  was  defeated  by  the  proof  of  fraud.    The  plaintiff 

does  not,  in  truth,  set  up  his  own  fraud  against  the  defendant,  but 

says,  "  I  only  received  *that  money  subject  to  a  defeasance,  which       [  *542  ] 

has  taken  effect."    Independently,  therefore,  of  the  circumstance 

that  the  return  of  the  horse  was  ratified  by  the  defendant,  I  think 

there  ought  to  be  no  rule. 

Plitt,  B.,  concurred. 

Rule  refused. 


THOMAS  WATSON  and  ELIZABETH  SPENCE  v.  wis. 

tay  15, 
July  I 

[681] 


PEAESON.  ^'Zl'il'- 


(2  Ex.  581—594;  S.  C.  18  L.  J.  Ex.  46.) 

A  testator,  by  lus  will,  dated  the  26th  July,  1825,  devised  as  follows:  '*! 
give  and  devise  unto  my  wife  E.,  to  W.  H.,  and  J.  C,  theu*  heirs, 
executors,  and  administrators,  all  my  real  and  personal  estates  whatsoever, 
upon  trust  to  pay  the  rents,  interest,  and  produce  thereof  unto  my  said  wife 
during  her  lifetime,  and  after  her  decease  to  pay  and  apply  the  rents,  issues, 
and  profits  thereof  for  and  towards  the  maintenance  of  my  children  during 
their  lives,  with  benefit  of  survivorship ;  and,  after  their  several  deceases,  I 
give  and  devise  the  share  of  her  so  dying  unto  her  children  and  unto  his  or 
their  heirs,  as  tenants  in  common.  I  give,  direct,  ordain,  and  appoint 
unto  my  said  wife  E.,  to  W.  H.,  and  J.  C,  their  heirs,  executors,  and 
administrators,  power  and  authority  to  sell,  dispose  of,  mortgage,  lease  and 
otherwise  in  all  manners  manage  my  estate,  both  real  and  personal,  as  if  I 
were  living.  I  appoint  my  wife  E.,  and  W.  H.  and  J.  C,  the  executors  of 
this  my  will,  and  also  guardians  of  my  children."  The  testator  died  in 
1825,  leaving  his  widow  E.  (one  of  the  plaintiffs)  and  three  infant  daughters 
unmarried,  the  youngest  of  whom  died  in  1 844 ;  and  the  eldest  in  1832 
married,  and  had  several  children  living  at  the  date  of  the  hereinafter- 
mentioned  contract  of  sale.  J.  C.  never  acted  under  the  will,  and,  in  1833, 
executed  a  deed  disclaiming  aU  interest  under  it.  The  other  party,  W.  H., 
died  in  1840.  In  1845,  E.,  the  testator's  widow,  entered  into  a  contract 
to  sell  certain  land  of  which  the  testator  was  seised  in  fee  simple  at  the 
time  of  his  death :  Held,  in  an  action  by  E.  against  the  purchaser  for  the 
recovery  of  the  purchase- money,  that  she  took  an  estate  in  fee  simple  in  the 
land  in  question,  and  could  therefore  give  a  good  title. 

Assumpsit.  The  declaration  stated,  that,  by  an  agreement  of 
the  5th  September,  1845,  the  plaintiffs  agreed  to  sell,  and  the 
defendant  to  purchase,  certain  land  and  premises  for  a  certain  sum 
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Watsok  of  money  ;  and  the  plaintiffs  (inter  alia)  agreed  to  deduce  a  good 
PBAB80V.  title  thereto.  The  declaration  averred,  that,  although  the  plaintiffs 
did  deduce  a  good  and  sufficient  title  in  fee  simple  of,  and  in,  and 
to  the  said  premises,  so  as  to  enable  the  plaintiffs  to  convey  the 
same  to  the  defendant,  &c.,  of  which  the  defendant  had  notice,  yet 
the  defendant  would  not  complete  the  purchase,  and  that  he  had 
not  paid  the  said  sum  of  money,  &c. 

The  defendant  pleaded,  that  the  plaintiff  did  not  deduce  a  good 
and  sufficient  title  in  fee  simple  of,  in,  and  to  the  said  premises,  so 
as  to  enable  the  plaintiffs  to  convey  the  same  to  the  defendant  in  fee 
simple,  modo  etfoi-nut.  After  issue  joined,  by  consent  and  by  order 
of  Platt,  B.,  the  following  case  was  stated  for  the  opinion  of  the 
Court : 

William  Spence,  at  the  time  of  making  his  will,  hereinafter  set 
[  *582  ]  out,  and  thence  to  his  death,  was  seised  in  fee  "^of  the  messuages, 
lands,  tenements,  and  real  estate  in  his  will  mentioned,  which  com- 
prised, amongst  others,  an  undivided  moiety  of  the  messuages/ 
lands,  and  tenements  in  the  declaration  mentioned.  He  made  his 
will  on  the  26th  July,  1825,  which  was  duly  executed  to  pass  real 
estate,  and  is  as  follows : 

"  This  is  the  last  will  and  testament  of  me,  William  Spenoe,  of 
8culcoates,  in  the  city  of  York,  brewer,  made  this  26th  day  of  July, 
1825.  I  give  and  devise  unto  my  dear  wife  Elizabeth,  William  Hall, 
of  Sculcoates  aforesaid,  Esq.,  Joseph  Clarke,  of  the  town  of  Kingston- 
upon-Hull,  gent.,  their  heirs,  executors,  and  administrators,  all  my 
real  and  personal  estates  whatsoever,  upon  trust  to  pay  the  rents, 
issues,  and  produce  thereof  unto  my  said  wife  during  ber  life,  and 
from  and  after  her  decease  to  pay  and  apply  the  rents,  issues,  and 
profits  thereof  for  and  towards  the  maintenance  of  my  children 
during  their  respective  lives,  with  benefit  of  survivorship,  and  from 
and  after  their  several  deceases,  I  give  and  devise  the  share  of  her 
so  dying  unto  her  children,  and  his  or  their  heirs,  as  tenants  in 
common ;  and  if  only  one  of  my  children  shall  leave  issue,  I  give 
and  devise  the  whole  of  my  said  real  and  personal  estates  unto  the 
heirs,  executors,  and  administrators  of  such  of  my  said  children ; 
and  if  all  my  said  children  shall  die  without  issue  under  age  (but  at 
age  I  vest  their  legacies),  then  I  give  and  devise  the  same  unto  and 
equally  between  my  two  brothers-in-law,  the  sons  of  my  father,  in 
equal  shares,  as  joint  tenants.  I  give,  ordain,  direct,  and  appoint 
unto  my  said  wife  Elizabeth,  the  said  William  Hall,  and  the  said 
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Joseph  Clarke,  their  heirs,  executors,   and  administrators,  power      Watson 
and  authority  to  sell,  dispose  of,  mortgage,  lease,  or  otherwise  in  all     picaiison. 
manners  manage  my  estate,  both  real  and  personal,  as  if  I  were 
living ;    and  I  exonerate  purchasers  from  seeing  to  the  application 
of  any  purchase-money  for  which  they  or  any  of  them  may  give  a 
receipt.     I  appoint  my  said  wife  Elizabeth,  *and  the  said  William       [  ♦688  ] 
Hall  and  Joseph  Clarke,  the  executors  of  this  my  will,  and  also  the 
guardians  of  my  said  children  ;  and  I  revoke  all  former  wills  by  me 
made.     In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 
the  day  and  year  first  before  mentioned. 

**  William  Spbnoe. 

**  Signed,  sealed,  &c.  in  the  presence  of  us,  C.  E.  A.,  R.  C, 
S.  H." 

Mr.  Spence  died  on  the  6th  August,  1825,  leaving  his  widow, 
who  is  one  of  the  present  plaintiffs,  and  three  unmarried  daughters, 
who  were  then  of  the  ages  of  seventeen,  fourteen,  and  eleven,  him 
surviving :  viz.  Mary,  Jane,  and  Caroline.  The  latter  departed  this 
life  on  the  7th  of  October,  1844 ;  and  in  the  month  of  March,  1832, 
the  said  Mary  Spence  married  William  Ouston,  of  the  town  of 
Kingston-upon-Hull ;  and  there  have  been  issue  of  this  marriage 
several  infant  children  living  at  the  date  of  the  contract  of  sale 
hereinafter  mentioned,  and  still  living. 

The  said  Joseph  Clarke  never  acted  under  the  will,  but  on  the 
13th  April,  1833,  executed  the  following  deed,  disclaiming  all 
interest  under  the  will : 

''  To  all  to  whom  these  presents  shall  come,  Joseph  Clarke,  of 
&c. — ^Whereas  William  Spence,  late  of  the  parish  of  Sculcoates,  in 
the  county  of  York,  brewer,  duly  made  and  published  his  last  will 
and  testament,  bearing  date  the  21st  of  July,  1825,  whereby  he 
gave  and  devised  unto  his  wife  Elizabeth,  William  Hall,  of 
Sculcoates  aforesaid,  Esq.,  and  to  the  said  Joseph  Clarke,  their  heirs, 
executors,  and  administrators,  all  his  real  and  personal  estates 
whatsoever,  upon  certain  trusts  therein  mentioned,  and  the  said 
testator  appointed  his  said  wife  Elizabeth,  and  the  said  William 
Hall  and  Joseph  Clarke,  the  executors  of  his  said  will ;  and 
whereas  the  said  William  Spence  departed  this  life  on  or  about  the 
5th  day  of  August,  1825,  without  having  revoked  or  altered  his  said 

•will,  which  was  duly  proved  in  the Court  of  York,  on  &c.,  by       [  ♦584  ] 

the  said  Elizabeth  Spence  and  the  said  William  Hall,  the  said 
Joseph  Clarke  having  renounced  probate  thereof ;  and  whereas  the 
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WAT80X  said  Joseph  Clarke  having  declined  to  act  in  the  said  executorship, 
Pbabson.  or  to  accept  the  trusts  of  the  said  will,  hath  agreed  to  execute  the 
present  disclaimer  thereof.  Now  know  ye,  that  he,  the  said  Joseph 
Clarke,  doth,  by  these  presents,  absolutely  and  irrevocably  disclaim 
all  the  real  and  personal  estates,  trusts,  powers,  and  authorities 
whatsoever,  in  and  by  the  said  recited  will  of  the  said  William 
Spence  devised  and  bequeathed  or  given  to  him,  along  with  the  said 
Elizabeth  Spence  and  William  Hall,  their  heirs,  executors,  and 
administrators  as  aforesaid  ;  and  the  said  Joseph  Clarke  doth  hereby 
covenant  and  declare,  that  he  has  not  accepted  the  devise  and 
bequest  contained  in  the  said  recited  will  of  the  said  William  Spenoe> 
nor  any  of  the  trusts  and  authorities  thereby  given  or  reposed  in 
the  said  Joseph  Clarke  as  aforesaid  ;  nor  hath  he  done,  or  permitted 
or  suffered  to  be  done,  or  been  party  or  privy  to  the  doing  of  any  act, 
deed,  matter,  or  thing  whatsoever,  which  can  or  may  be  devised  or 
construed  an  acceptance  thereof,  or  whereby,  or  by  reason  or  means 
whereof,  the  real  and  personal  estates  of  the  said  testator  are,  can, 
shall,  or  may  be  vested  in  him,  or  in  any  wise  impeached,  charged, 
affected,  or  incumbered,  in  title,  estate,  or  otherwise  howsoever. 
"  In  witness  whereof,  &c.  "  Joseph  Clarke.*' 

The  said  "William  Hall  died  on  or  about  the  28th  day  of  Jfovember, 
1840.  On  or  about  the  5th  of  February,  1845,  the  plaintiffs  entered 
into  a  contract  to  convey  to  the  defendant,  for  valuable  considera- 
tion, the  messuages,  lands,  and  tenements  in  the  declaration  men- 
tioned, (of  the  other  undivided  moiety  of  which  the  said  plaintiff 
Thomas  W^atson  was  seised  in  fee) ;  but  the  defendant  objected, 
that  the  plaintiffs  could  not,  under  the  circumstances,  make  a  good 
[  ♦sss  ]  title  in  fee  simple  to  a  purchaser  *for  valuable  consideration  to  the 
moiety  of  the  said  messuages,  lands,  and  tenements  devised  by  the 
will  of  the  said  William  Spence. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs 
can  make  a  good  title  in  fee  simple  to  a  purchaser  for  valuable 
consideration  to  the  moiety  of  the  said  messuages,  lands,  and  tene- 
ments devised  by  the  will  of  the  said  William  Spence ;  if  they  can, 
the  parties  agree  that  judgment  shall  be  entered  for  the  plaintiffs 
for  the  sum  of  201. ;  and,  if  not,  that  a  nolle  proseqtU  shall  be 
entered. 

The  case  was  argued  in  the  sittings  after  last  Easter  Term  (May 
15th  and  16th),  by 
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Tomlinson,  for  the  defendant :  watsov 

The  question  for  the  opinion  of  the  Court  arises  upon  the  con-     Pbarbok. 
struction  to  be  put  upon  the  terms  of  a  very  obscure  will,  the 
question  being,  whether  the  plaintiffs  can  make  a  good  title  to  an 
estate  which  they  have  sold  to  the  defendants.     It  is  submitted, 
that  they  cannot.     Here,  one  of  the  trustees  having  died,  and  the 
other  disclaimed,  the  surviving  trustee  cannot  make  a  good  title  to 
the  estate.     [He  cited  Tawnsend  v.  Wilson  (i),  Hall  v.  Dewes  (2),  and 
Bradford  v.  Belfield  (3).]     Unless  the  power  is  given  to  the  surviving       [  ^86  1 
trustee  he  cannot  make  a  good  title :  Dyer,  177  a,  (82).     [He  also 
referred  to  Dyer,  219  a,  (8),  and  Co.  Litt.  118  a.]    Even  supposing       t  ^^^  ] 
the  devise  to  be  to  trustees  in  fee,  still  the  power  could  not  be 
exercised  without  the  concurrence  of  the  trustee  who  has  renounced. 

In  the  next  place,  the  trustees  do  not  take  an  estate  in  fee  simple, 
but  only  a  chattel  interest.  [He  cited  Doe  d.  White  v.  Simpson  (4), 
Hawker  v.  Hanker  (6),  Doe  d.  Budden  v.  Harris  (6),  Doe  d.  Player 
V.  Nicholls{7),  Barker  v.  Greenwood  (8),  Doe  d.  Shelley  v.  Edlin  (9), 
Doe  d.  Cadogan  v.  Ewart  (lo),  Adams  v.  Adams  (ii),  and  Ware  v. 
Pdhill  (12).]  It  is  therefore  submitted,  that  the  plaintiffs  could  not  [  688  ] 
give  a  good  title  to  the  moiety  of  the  estate  in  question,  as  they  took 
only  a  limited  interest,  with  a  power  of  sale. 

Cowling,  for  the  plaintiffs : 

It  is  submitted,  the  fee  simple  in  the  moiety  of  the  property  of  the 
testator  passed  to  the  trustees  by  the  will  in  question.  The  testator 
commences  his  will  by  stating,  that  he  devises  all  his  real  and 
personal  estate  to  the  parties  therein  named,  to  them  and  their  heirs, 
and  he  names  them  executors.  They  *clearly  take  all  the  personal  [  *fi89  j 
property.  If  the  case  rested  there,  the  legal  estate  would  also  pass. 
Is  there  anything  in  the  will  to  limit  this  ?  This  is  not  an  estate 
by  implication.  It  is  clear  that  they  must  have  the  legal  estate  to 
some  extent.  The  trustees,  their  heirs,  &c.  have  power  to  sell, 
dispose,  and  mortgage,  lease,  or  otherwise  in  all  manners  manage 
the  testator's  estate,  both  real  and  personal,  as  if  he  were  then  alive. 
These  powers  are  very  extensive.    There  is  nothing  to  show  any 

(1)  19  E.  R.  398  (1  B.  &  Aid.  608).  (7)  25  R.  R.  398  (1  B.  &  C.  342). 

(2)  1  Jac.  189.  (8)  61  R.  R.  666  (4  M.  &  W.  429). 

(3)  29  R.  R.  100  (2  Sim.  264).  (9)  43  R.  R.  432  (4  Ad.  &  El.  582). 

(4)  5  Bast,  162.    Stated  46  R.   R.  (10)  45  R.  R.  789  (7  Ad.  &  El.  636). 
524.  525.  (U)  66  R.  R.  582  (6  Q.  B.  860). 

(5)  22  R.  R.  471  (3  B.  &  Aid.  537).  (12)  8  R.  R.  144  (11  Ves.  257). 

(6)  2Dowl.  &Ry.  36. 
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Watson      limitation  as  to  time.     The  cases  quoted  on  the  part  of  the  defendant 

Pkabbon.     ^^®  clearly  distinguishable  from   the  present.     *     *     Here  the 

trusts  require   that  the  fee  should   pass,    otherwise  the  trustees 

might  lose  the  estate  when  the  exigencies  of  the  trust  would  be  most 

in  need  of  it 

In  the  second  place,  the  disclaimer  of  one  of  the  parties  does  not 
a£fect  the  plaintiffs'  title.     A  devise  to  certain  parties  is  a  devise  to 
those  who  do  not  choose  to  disclaim.     (On  this  point  he  cited  Sagden 
on  Powers,  7th  edit.,  Vol.  1,  p.  46.) 
r  590  ]  In  the  third  place,  it  may  be  contended,  that  the  powers  are  remote. 

At  all  events,  they  are  good  for  the  time.  The  authorities  on  this 
point  are  conclusively  in  the  plaintififs'  favour  :  2  Sugden  on  Powers, 
7th  edit.,  p.  470.  The  main  question,  however,  in  the  case  is, 
whether  the  surviving  trustee  can  make  a  good  title.  It  appears  to 
be  admitted  by  the  defendant,  that  the  authorities  do  not  seem  to 
proceed  upon  any  broad  ground  on  this  point ;  and  that,  in  many 
cases,  the  Courts  have,  to  a  certain  extent,  frustrated  the  intention 
of  testators.  Here  the  power  (so  called)  is  to  be  exercised  by  the 
same  parties  as  were  to  have  the  legal  estate.  [He  referred  to  Jotifs 
V.  Price  (1),  llouarth  v.  Smith  (2),  and  Bradford  v.  Beljield{2), 

[  691  ]  Tomlinson  replied. 

Cur.  €tdv.  rnlt. 

The  judgment  of  the  Court  was  now  dehvered  by 

Pabkb,  B.  : 

Tliis  was  a  special  case,  the  only  point  being,  whether  the  plaintifEs 
could  make  a  good  title  to  an  estate  which  they  had  agreed  to  sell  to 
the  defendant.  The  question  turns  entirely  on  the  construction  to 
be  put  on  the  will  of  William  Spence,  the  husband  of  the  plaintiff, 
Elizabeth  Spence.  The  will  was  dated  on  the  26th  of  July,  1825, 
and  is  as  follows :  ''  This  is  the  last  will  and  testament  of  me, 
William  Spence,  of  Sculcoates,  in  the  county  of  York,  brewer,  made 
this  26th  day  of  July,  in  the  year  1825.  I  give  and  devise  unto  my 
dear  wife  Elizabeth,  William  Hall,  of  Sculcoates  aforesaid.  Esquire, 
and  to  Joseph  Clarke,  of  the  town  of  Kingston-upon-Hnll,  gentleman, 
their  heirs,  executors,  and  adminstrators,  all  my  real  and  personal 
estates  whatsoever,  upon  trust  to  pay  the  rents,  interests,  and  produce 
thereof  unto  my  said  wife  during  her  life,  and,  from  and  after  her 

(1)  54  B.  B.  435  (11  Sim.  557).  (3)  29  B.  B.  100  (2  Sim.  265). 

(2)  6  Sim.  161. 
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decease,  to  pay  and  apply  the  rents,  issaes,  and  profits  thereof  for  Watson 
and  towards  the  maintenance  of  my  children  during  their  respective  pkabson. 
lives,  with  benefit  of  survivorship  ;  and,  from  and  after  their  several 
deceases,  I  give  and  devise  the  share  of  her  so  dying  unto  her 
children,  and  his  or  their  heirs,  as  tenants  in  *common  ;  and,  if  [  *592  ] 
only  one  of  my  children  shall  have  issue,  I  give  and  devise  the 
whole  of  my  said  real  and  personal  estates  unto  the  heirs,  executors, 
and  administrators  of  such  of  my  said  children ;  and,  if  all  my  said 
children  shall  die  without  issue  under  age  (but  at  age  I  vest  their 
legacies),  then  I  give  and  devise  the  same  unto  and  equally  between 
my  two  brothers-in-law,  the  sons  of  my  father,  in  equal  shares,  as 
joint-tenants.  I  give,  ordain,  direct,  and  appoint  unto  my  said  wife 
Elizabeth,  the  said  William  Hall,  and  the  said  Joseph  Clarke,  their 
heirs,  executors,  and  administrators,  power  and  authority  to  sell, 
dispose  of,  mortgage,  lease,  or  otherwise  in  all  manners  manage  my 
estate,  both  real  and  personal,  as  if  I  were  living ;  and  I  exonerate 
purchasers  from  seeing  to  the  application  of  any  purchase-money, 
for  which  they  or  any  of  them  may  give  a  receipt.  I  appoint 
my  said  wife,  Elizabeth,  and  the  said  William  Hall  and  Joseph 
Clarke,  the  executors  of  this  my  will,  and  also  the  guardians  of  my 
said  children  ;  and  I  revoke  all  my  former  wills  by  me  made." 

The  testator  died  soon  after  the  date  of  his  will,  leaving  the 
plaintiff,  Elizabeth  Spence,  his  widow,  and  leaving  three  infant 
daughters,  one  of  whom  died  in  1844,  and  another  of  whom  has 
married,  and  has  issue  several  infant  children.  Clarke,  one  of  the 
trustees,  never  acted,  but,  on  the  18th  of  April,  1888,  executed  a 
deed  of  disclaimer,  disclaiming  all  the  devises  and  bequests  contained 
in  the  will.  William  Hall,  another  of  the  trustees,  died  in  1840,  and, 
in  September,  1845,  the  plaintiffs  contracted  to  sell  the  estate  in 
question  to  the  defendant.  It  is  admitted,  that  the  plaintiff  Watson 
is  seised  in  fee  of  one  moiety,  and  that  the  testator  was,  at  the  date 
of  his  will,  and  thenceforth  up  to  his  death,  seised  in  fee  of  the 
other  moiety.  The  question  therefore  is,  whether  the  plaintiff, 
Elizabeth  Spence,  can  make  a  good  title  to  the  testator's  moiety  ? 

On  the  part  of  the  defendant;  it  was  argued,  that  she  cannot. 
It  was  contended,  that  though  the  devise  was  of  *all  the  testator's  [  *593  ] 
real  and  personal  estate  to  the  trustees,  their  heirs,  executors,  and 
administrators,  yet  the  objects  of  the  trust  were  not  such  as  to 
require  a  fee  simple ;  and  so  that  the  trustees  took  only  a  limited 
interest,  namely,  an  estate  during  the  lives  of  the  widow  and  children, 
with  a  power  of  sale  appendant ;  and,  secondly,  if  this  were  so,  then 
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WAT80N  that  the  power  could  not  be  executed  so  as  to  give  a  valid  title  by 
Pbaubon.  reason  of  the  death  of  Hall  and  the  disclaimer  of  Clarke.  We  are  of 
opinion,  however,  that  the  defendant's  objection  cannot  be  sustained. 
It  is  certainly  true,  that  where  the  purposes  of  the  trust  on  which 
an  estate  is  devised  to  trustees  are  such  as  not  to  require  a  fee  in 
them ;  as  for  instance  where  the  trust  is  to  pay  annuities,  or  to  pay 
over  rents  and  profits  to  a  party  for  life,  there,  if,  subject  to  the 
specified  trusts,  the  estate  is  given  over,  the  parties  taking  under 
such  devise  over  have  been  held  to  take  legal  estates :  the  estate 
given  to  the  trustees  (even  when  given  with  words  of  inheritance) 
having  been  in  such  cases  taken  to  have  been  meant  to  be  co-exten- 
sive only  with  the  trust  to  be  performed.  This  rule  of  construction 
has  probably  created  much  more  difficulty  than  it  has  obviated. 
It  is  however  too  well  settled  to  be  now  called  in  question.  But  we 
do  not  think  it  is  applicable  to  a  case  like  the  present.  The  general 
rule  is,  that  where  an  estate  is  given  to  trustees,  all  the  trusts  which 
they  are  to  perform  must,  piimd  facie  at  least,  be  performed  by  them 
by  virtue  and  in  respect  of  the  estate  vested  in  them.  Here  the 
interest  derived  is  in  terms  at  least  an  interest  in  fee  simple.  One 
of  the  duties  imposed  on  the  trustees  is,  if  they  should  deem  it 
expedient,  to  sell  the  estate.  This  they  can  only  do  by  exercising 
dominion  over  the  fee-simple ;  and  in  such  a  case,  even  without 
words  of  inheritance,  there  would  be  strong  reason  for  holding  that 
they  were  intended  to  take  the  fee.  But  it  is  not  necessary  here  to 
go  that  length.  The  fee  is  in  terms  devised  to  them,  and  it  would 
[  •bH  ]  be  a  very  *strained  and  artificial  construction  to  hold,  first  that  the 
natural  meaning  of  the  words  is  to  be  cut  down  because  they  would 
give  an  estate  more  extensive  than  the  trust  requires,  and  then, 
when  the  trust  does  in  fact  require  the  whole  fee  simple,  to  hold 
that  that  must  be  supplied  by  way  of  power,  defeating  the  estate  of 
the  subsequent  devisees,  and  not  out  of  the  interest  of  the  trustees. 

The  present  case  very  closely  resembles  that  of  Doe  d.  Cadogan 
V.  Ewart  {i)y  where  the  trustees  were  held  to  take  the  fee.  The 
only  authority  at  all  at  variance  with  the  view  we  take  on  this 
subject  is  that  of  Hawker  v.  Hawker  (2).  But  in  the  facts  of  that 
case  there  were  some  peculiarities,  and,  no  reasons  being  given  for 
the  certificate,  we  are  unable  to  ascertain  the  principle  on  which  the 
Court  proceeded. 

Taking  it,  therefore,  that  the  fee  vested  in  the  trustees,  it  follows 
necessarily,  that  Elizabeth  Spence,  as  the  sole  trustee,  can  sell  in 

(1)  45  B.  B.  789  (7  Ad.  &  El.  636).  (2)  22  B.  B.  471  (3  B.  A  Aid.  537). 
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pnrsnanee  of  the  trust.     For  whatever  be  the  doubts  in  case  of      Watsok 
powers,  there  is  no  question  but  that,  in  case  of  a  devise  to  trustees     pearIson. 
upon  trust  to  deal  with  the  estate  in  a  certain  manner,  the  trust 
h  prima  facie  to  be  executed  by  the  trustees  or  trustee  for  the  time 
being.    Here,  by  the  disclaimer  of  Clarke  and  the  death  of  Hall, 
Elizabeth  Spence  has  become  the  sole  trustee,  and  may  therefore 
well  execute  her  trust  by  selling  the  estate. 
There  must  therefore  be 

Judgment  for  the  plaintiff's. 


FAULKNER  v.   RICHARD   LOWE(l).  1848. 

(2  Ex.  596—597.)  Jtine^2. 

No  action  will  lie  on  a  coyenant  by  C.  to  pay  a  sum  of  money  to  A.,  B.,        [  ^^^  j 
and  himself  C,  or  the  survivors  or  survivor  of  them  on  their  joint  account. 

Covenant.  The  declaration  stated  that,  in  the  lifetime  of  one 
Robert  Lowe,  to  wit,  on  the  29th  of  September,  1841,  by  a  certain 
indenture  then  made  between  the  defendant  of  the  one  part,  and  the 
plaintiff  and  the  said  Robert  Lowe,  since  deceased,  of  the  other  part 
(profert),  reciting,  that  the  defendant  and  the  plaintiff  and  the  said 
Robert  Lowe,  were  possessed  of,  and  interested  in,  divers  monies  on  a 
joint  account,  and  that  the  defendant  had  requested  the  plaintiff  and 
the  said  Robert  Lowe  to  lend  and  advance  thereout  to  him,  the  defen- 
dant, the  sum  of  1,600Z. ;  the  defendant,  for  himself,  his  heirs, 
executors,  &c.,  covenanted  with  the  said  Robert  Lowe  and  the  plain- 
tiff, their  heirs,  executors,  &c.,  that  he,  the  defendant,  his  heirs, 
executors,  &c.,  would  pay,  or  cause  to  be  paid,  the  sum  of  1,600Z., 
with  interest  for  the  same  after  the  rate  of  51.  per  cent,  per  annum, 
on  the  29th  day  of  March  then  next,  without  deduction,  unto  them 
the  said  Robert  Lowe,  the  plaintiff,  and  himself  the  defendant,  or 
the  survivors  or  survivor  of  them,  upon  the  joint  account  aforesaid. 
Breach — non-payment. 

The  defendant  demurred,  having  set  out  on  oyer  the  indenture, 
whereby,  after  reciting,  **  That  Richard  Lowe  (the  defendant),  the 
said  Robert  Lowe,  and  Samuel  Faulkner  (the  plaintiff)  were  possessed 
of,  and  interested  in,  divers  monies  on  a  joint  account,  and  the  said 
Richard  Lowe  had  requested  the  said  Robert  Lowe  and  Samuel 
Faulkner  to  lend  and  advance  thereout  to  him,  the  said  Richard 

(1)  Doubted  by  Williams.   J.,   in      in  In  re  Hoyle  [1893]  1  Ch.  84,  99,  62 
Auitofi  V.  Adkifu,  18  C.  B.  (N.  S.)      L.  J.Ch.  182.— J.  Qr.V. 
249,  253;  but  see  per  Bo  wen,  L.  J., 
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Faulknkb  Lowe,  the  sum  of  1,600Z.,  which  they  had  agreed  to  do ;  it  was 
Lows.  witnessed,  that,  in  consideration  of  1,600{.,  paid  by  Bobert  Lowe 
and  Samuel  Faulkner  to  Richard  Lowe,  or,  with  the  permission  of 
[  ♦596  ]  the  said  Robert  Lowe  *and  Samuel  Faulkner,  retained  by  the 
said  Richard  Lowe,  to  his  own  sole  use,  out  of  the  monies  belonging 
to  them,  the  said  Robert  Lowe,  Samuel  Faulkner,  and  Richard  Lowe, 
upon  a  joint  account  as  aforesaid,"  Richard  Lowe  conveyed  to- 
Robert  Lowe  and  Samuel  Faulkner  certain  premises  in  fee,  subject 
to  the  following  proviso,  which  was  the  covenant  declared  on: 
''Provided  always,  that,  if  the  said  Richard  Lowe,  his  heirs, 
executors,  &c.,  shall  pay,  or  cause  to  be  paid,  unto  them,  the  said 
Robert  Lowe  and  Samuel  Faulkner,  and  himself  the  said  Richard 
Lowe,  and  the  survivors  or  survivor  of  them,  their  or  his  executors, 
&c.,  upon  the  joint  account  aforesaid,  the  sum  of  1,6001.,  with 
interest  for  the  same  at  the  rate  of  51.  per  cent,  per  annum,  on  the 
29th  day  of  March  next,  without  deduction,  then,  immediately  after 
such  payment,"  the  said  premises  shall  be  reassured,  &c.  Joinder 
in  demurrer. 

T.  Jones,  in  support  of  the  demurrer : 

No  action  will  lie  on  this  covenant,  which  is,  in  effect,  a  contract 
by  the  defendant  to  pay  the  money  to  himself.  It  makes  no  dif- 
ference that  the  covenant  is  in  terms  with  the  plaintiff  to  pay  the 
money  to  him  and  the  defendant ;  for  both  being  jointly  interested 
in  the  sum  a  payment  to  the  defendant  himself  would  be  a  perform- 
ance of  the  covenant.  That,  however,  is  impossible.  Pothier,  in  bis 
Traill  des  Obligations  (i),  points  out  the  distinction  between  a  thing 
possible  in  itself,  and  a  thing  absolutely  impossible ;  in  the  former 
case,  he  says,  the  obligation  subsists,  notwithstanding  it  is  beyond 
the  means  of  the  person  obliged  to  accomplish  it,  and  he  is  answer- 
able for  the  damage  occasioned  by  the  non-performance  of  his 
engagement ;  but,  in  the  latter  case,  the  party  is  discharged  from 
his  obligation,  because  no  man  can  be  obliged  to  perform  an 
impossibility.  It  is  difficult  to  see  what  damages  could  be  assessed 
[  ♦597  ]  against  *the  defendant  for  non-payment  to  himself.  Besides,  the 
defendant,  being  jointly  interested  in  this  money,  and  being  a  party 
to  the  deed,  ought  to  have  been  a  co-plaintiff  on  the  record. 

Martin,  contra  : 
The  performance  of  the  covenant  is  not  impossible. 
(1)  P.  1,  ch.  1,  sect.  4,  8.  2,  132. 
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(Pollock,  C.  B.  :  If  the  covenant  had  been  to  place  the  money  in    faulkneb 
the  funds  in  certain  names,  one  of  which  was  the  defendant,  there        lowe. 
would  have  been  no  difficulty ;  but  this  is  a  covenant  by  the  defen- 
dant to  pay  himself.    Suppose  the  defendant  had  pleaded  that  he  had 
paid  the  money  to  himself,  and  then  held  it  on  the  joint  account  ?) 

The  meaning  of  the  covenant  is,  that  the  parties  should  be  placed 
in  statu  quo. 

(BoLFB,  B. :  If  both  covenantees  had  died  before  the  29th  of 
March,  then,  the  defendant  being  the  survivor,  the  money  would 
have  been  payable  to  him  alone.) 

In  that  case,  there  might  be  difficulty  in  performing  the  covenant ; 
but,  one  of  the  covenantees  being  alive,  the  question  does  not  arise. 
In  Rose  v.  Poxdton  (i),  there  was  a  covenant  by  D.,  E.,  and  C,  and 
each  and  every  of  them,  with  A.,  B.  and  his  wife,  and  C,  to  pay  an 
annuity;  and  it  was  held,  that,  at  least,  after  G.'s  death,  A.  and  B. 
might  sue  on  the  covenant,  although  it  was  entered  into  both  by 
and  to  C. 

(\ldbrson,  B.  :  This  is  not  a  covenant  to  pay  A.,  B.,  or  C,  but 
to  pay  A.,  B.,  and  C,  on  their  joint  account. 

Pollock,  C.  B.  :  The  covenant,  to  my  mind,  is  senseless.  I  do  not 
know  what  is  meant,  in  point  of  law,  by  a  man  paying  himself.) 

Per  GuEiAM  (2)  : 
There  must  be  judgment  for  the  defendant. 


MAILE  V.  MANN.  i848. 

(2  Ex.  608—611 ;  8.  C.  6  DowL  &  L.  42  ;  17  L.  J.  Ex.  336.)  ^«^3. 

Where  a  bailiff  is  employed  by  an  attorney  to  issue  execution  against         [  608  ] 
a  defendant,  the  attorney,  and  not  the  client,  is  liable  to  the  bailiff  for 
his  fees. 

AsscMPsiT  by  the  plaintiff,  as  bailiff  of  the  Sheriff  of  Cambridge- 
shire, for  work  and  labour  in  executing  a  writ,  and  keeping  a  certain 
person  arrested  by  the  plaintiff  at  the  request  of  the  defendant, 
under  the  said  writ.  Plea,  non  assumpsit ;  upon  which  issue  was 
joined.     At  the  trial,  before  Piatt,  B.,  at  the  Westminster  sittings, 

(1)  36  B.  B.  761  (2  B.  &  Ad.  822).  (2)  Pollock,  C.  B.,  Alderson,  B., 

BoLFE,  B.,  and  Platt,  B. 
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Mails  in  Michaelmas  Term  last,  it  appeared  that  the  present  action  was 
Mann.  brought  to  recover  the  sum  of  SI.  3«.  for  arresting  and  conveying  to 
Cambridge  gaol  a  person  named  Payne,  against  whom  the  defendant 
had  obtained  a  judgment.  The  defendant  had  instructed  his 
attorney,  a  Mr.  Wilkin,  to  proceed  against  Payne  for  the  recovery 
of  a  claim  due  by  him  on  a  promissory  note.  The  action  was 
brought  against  Payne  in  the  name  of  Mr.  Wilkin's  town  agent, 
and  judgment  therein  was  obtained  against  him.  Under  the 
instructions  of  the  defendant,  Wilkin  ordered  his  agent  to  issue  a 
ca.  sa.  against  Payne.  The  London  agent  accordingly  sued  out 
execution,  and  sent  the  writ  to  the  under-sheri£f,  with  instructions 
that  it  should  be  delivered  to  the  plaintiff,  the  sheriff's  bailiff.  It 
was  contended,  that,  under  these  circumstances  the  plaintiff  ought 
to  be  nonsuited,  on  the  ground  that  the  action  was  improperly 
brought  against  the  client,  and  that  it  ought  to  have  been  against 
the  attorney.  Under  his  Lordship's  direction  the  plaintiff  had  a 
verdict,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

O'MalUy  having  obtained  a  rule  accordingly, 

Hvddlenton  showed  cause  in  Trinity  Term  last  (May  80) : 

The  present  action  was  rightly  brought  against  the  client,  and  he 
[  *609  ]  is  liable  to  the  plaintiff.  The  question  *really  is,  with  whom  was 
the  contract  made  ?  In  Robins  v.  Biidge  (i)  it  was  held,  that  the 
attorney  in  a  cause  is  not  personally  liable  to  a  witness  whom  he 
subpoenaes  to  give  evidence  in  a  cause,  for  his  expenses  of  attend- 
ance. The  action,  therefore,  was  not  maintainable  against  the 
attorney,  who  acts  merely  as  an  agent,  with  a  disclosed  principal. 
So,  in  Maybery  v.  Mansfield  (2)  it  was  held,  that  the  attorney  of  the 
execution  plaintiff  is  not  liable  to  the  sheriff  for  the  fees  due  on  the 
execution  of  a  writ  of  ca.  sa.  Erlb,  J.,  there  says,  "  The  law  is, 
that  the  client  is  liable  in  such  a  case  as  this."  In  Hartop  v.  Juckes  (3) 
it  was  held,  that  the  solicitor  under  a  commission  of  bankruptcy  is 
not  liable,  in  the  first  instance,  to  the  messenger  whom  he 
nominates,  for  his  bill  of  fees.  In  Newton  v.  Chambers  (4)  the 
Court  of  Queen's  Bench  held,  that  a  sheriff's  officer  may  maintain 
an  action  against  the  attorney  of  the  plaintiff^  in  the  original  suit, 
for  caption  fees,  and  conduct  money,  on  proof  of  an  employment  by 

(1)  49  R.  R.  531  (3  M.  &  W.  114).  (3)  2  M.  &  S.  438. 

(2)  16  L.  J.  Q.  B.  102.  (4)  1  Dowl.  &  L.  869. 
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the  attorney ;   and  that  it  is  the  usual  course  of  business  for  the       Maile 
attorney  to  be  charged  with,  and  to  pay  such  fees.  Makn. 

(Pollock,  C.  B.  :  In  Mayhery  v.  Mansfield,  the  case  of  Robins  v. 
Bridge  was  not  cited.) 

It  was  cited  in  Seal  y.  Hudson  (i),  and  there  Golebidob,  J.,  seemed 
to  think  that  the  officer  could  not  bring  his  action  against  the 
attorney. 

(Aldebson,  B.  :  The  cases  of  Foster  v.  Blakelock  (2),  and  Walhank 
T.  Quarter  man  (3),  are  against  you.) 

Those  cases  are  distinguishable  from  the  present,  for  there  the 
attorney  decidedly  employed  the  plaintiff. 

(Alderson,  B.  :  The  question  is,  whether  the  attorney  has  any 
authority  to  pledge  his  client's  credit  in  a  matter  where  it  is 
the  custom  for  the  attorney  to  pay  the  fees  out  of  his  pocket, 
where,  in  fact,  it  is  a  ready  money  transaction.  If  the  bailiff 
chooses  to  give  credit,  he  *must  look  to  the  party  to  whom  he  really  [  '610  ] 
gave  credit.) 

He  also  cited  Hart  v.  White  (4). 

The  Ck)URT  said  they  would  call  on  the  defendant's  counsel,  if 
necessary. 

Couch,  contra,  was  not  called  on. 

Ciu\  adr.  vult. 

BoLFB,  B.,  now  said  : 

In  this  case,  which  was  argued  before  us  on  the  SOth  of  May  last, 
we  are  of  opinion  that  the  rule  to  enter  a  nonsuit  must  be  absolute. 
The  action  is  brought  by  the  plaintiff,  a  bailiff  of  the  Sheriff  of 
Cambridgeshire,  against  the  defendant,  to  recover  the  sum  of 
8^.  3<.  for  the  plaintiff's  trouble  in  executing  a  writ  of  ca.  sa.  issued 
against  a  third  party,  at  the  suit  of  the  defendant  and  at  his 
request.  The  defendant  pleaded  non-assumpsit.  It  was  objected, 
at  the  trial,  that  the  defendant  was  not  liable,  but  that  the 
defendant's  attorney  was  the  party  who  ought  to  have  been  sued ; 
and  upon  this  ground  a  rule  was  obtained  to  enter  a  nonsuit.  The 
case  was  argued  before  us  by  Mr.  Huddleston,  on  the  part  of  the 

(1)  4  Dowl  A  L.  760.  (3)  71  E.  R.  289  (3  C.  B.  94). 

(2)  29  R.  R.  568  (5  B.  &  0.  328).     *         (4)  Holt,  N.  P.  376. 
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Mails  plaintiff,  Mr.  Coiich  appearing  for  the  defendant,  and  the  Court 
Ma^nn.  took  time  to  consider  their  judgment.  The  case  of  Foster  v.  Blake- 
lock  decides  that  a  sheriff's  officer,  who  has  been  employed  by  an 
attorney  to  execute  writs  for  him,  may  maintain  an  action  against 
the  attorney  tor  the  fees  usually  paid  on  such  occasions.  In 
Walbank  v.  Qtuirteiinan  it  was  decided,  that  an  attorney  who 
employs  a  sheriff's  bailiff  is  liable  to  him  for  his  fees,  and  that 
the  client  is  not  liable,  there  being  no  privity  between  him  and 
the  officer.  These  cases  are  expressly  in  point.  The  plaintiff,  on 
the  other  hand,  relied  on  the  case  of  Mayhery  v.  Mansfield.  That 
[  •611  ]  decision,  however,  is  not  at  variance  with  Walbank  *v.  Quarierman  ; 
for,  in  the  former  case,  the  action  was  by  the  sheriff,  whose  right  of 
action  depends  upon  statute  and  not  upon  contract.  The  plaintiff 
also  relied  on  Seal  v.  Hudson^  in  the  Bail  Court,  where  my  brother 
Coleridge  appears  to  have  held,  that  the  sheriff's  officer  could  not 
sue  the  attorney  except  under  very  special  circumstances.  It  does 
not,  however,  appear  that  the  learned  Judge's  attention  was  called 
to  all  the  cases  on  the  subject.  If,  however,  Seal  v.  Hudson  is  to 
be  considered  at  variance  with  Foster  v.  Blakelock  and  WaUbank  v. 
Quartemiauy  and  this  Court  is  compelled  to  choose  between  con- 
flicting authorities,  we  prefer  adhering  to  the  two  latter  decisions. 
The  rule  must  therefore  be  absolute  to  enter  a  nonsuit. 

Ride  absolute. 


1848.  RICHAEDS  V.  LORD  SUFFIELD  (1), 

Xlyli,  (^  E^-  616—622 ;  S.  0.  6  Dowl.  &  L.  22 ;  17  L.  J.  Ex.  362 ;  12  Jur.  731.) 

The  26th  section  of  the  Solicitors  Act,  1843,  only  disables  an  mioertificated 

I-        -'  attorney  from  suing  for  fees,  rewards,  or  disbursements  for  any  busineiss, 

matter,  or  thing  done  by  him  as  an  attorney  or  solicitor  in  some  suit  or 

proceeding  in  one  of  the  Oourts  mentioned  in  the  Act,  and  not  for  business 

done  which  had  no  reference  to  such  suits  or  proceedings. 

Assumpsit  in  5002.  for  the  work  and  labour,  care,  diligence, 
journies,  and  attendances  of  the  plaintiff,  by  him  done,  performed, 
and  bestowed,  as  the  attorney  and  solicitor  of  and  for  the  defendant, 
at  his  request;  and  for  fees  due  and  of  right  payable  to  the  plaintiff 
in  respect  thereof ;  and  for  materials  and  necessary  things  by  the 
plaintiff  provided  in  and  about  the  said  work,  &c. ;  and  in  500/.  for 
other  work  and  labour  done  by  the  plaintiff  for  the  defendant  at 
his  request;  and  in  500/.  for  money  paid.  Plea  as  to  the  first, 
second,  and  third  counts,  that  the  plaintiff,  under  and  by  virtue  of 
(1)  Greene  y.  Eeece  (1849)  8  C.  B.  88. 
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ihe  said  first,  second,  and  *third  counts,  claims  and  seeks  to  recover  Richards 
against  the  defendant  in  this  action  certain  tees,  rewards,  and  dis-  sofpirld. 
bursements,  for  and  in  respect  of  certain  business,  matters,  and  [  *617  ] 
things  theretofore  done  by  the  plaintiff  as  an  attorney  and  solicitor, 
for  him,  the  defendant ;  and  that,  at  the  time  the  said  business, 
matters,  and  things  were  done  by  the  plaintiff  as  aforesaid,  to  wit, 
on  &c.,  he,  the  plaintiff,  as  such  attorney  and  solicitor  as  aforesaid, 
did  then  carry  on  certain  proceedings,  to  wit,  conduct  and  manage 
a  certain  cause  in  which  J.  G.  was  plaintiff,  and  the  now  defendant 
defendant,  in  the  Court  of  Exchequer  at  Westminster,  without  having 
previously  obtained  or  then  having  a  stamped  certificate  then  in  force, 
contrary  to  the  fbrm  of  the  statute  in  such  case  made  and  provided ; 
and  that  the  said  business,  matters,  and  things,  for  the  recovery  of 
the  fees,  rewards,  and  disbursements  in  respect  of  which  this  action 
is  brought,  and  each  and  every  of  them,  were  and  was  done  by  the 
plaintiff  as  such  attorney  and  solicitor  as  aforesaid,  whilst  he  was 
without  such  certificate  as  last  aforesaid.     Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others),  that  it 
does  not  appear  by  the  plea  that  the  business,  &c.,  done  by  the 
plaintiff  as  an  attorney  and  solicitor,  in  respect  of  which  the  fees  in 
the  first,  second,  and  third  counts  are  alleged  to  be  claimed,  were 
done  by  the  plaintiff  in  suing,  prosecuting,  defending,  or  carrying 
on  any  action  or  suit,  or  any  proceeding  in  any  of  the  Courts 
mentioned  in  the  statute:  nor  does  it  appear  at  what  time  of  the 
year  the  work  was  done,  which  might  have  been  between  the  15th 
of  November  and  the  16th  of  December ;  in  which  case  the  plaintiff 
might  have  obtained  a  certificate  after  the  business  was  done,  and 
before  the  16th  of  December. 

The  case  was  argued  in  Easter  Term,  last,  (May  1st),  by 

S.  Temple,  in  support  of  the  demurrer : 
The  plea,  which  ♦purports  to  be  framed  under  the  26th  section  [  •eis  ] 
of  6  <&  7  Vict.  c.  78,  is  bad,  chiefly  on  the  ground  that  it  does  not 
state  that  the  business  for  which  the  plaintiff  now  seeks  to  recover 
remuneration  related  to  any  action  or  suit,  or  other  proceeding,  in 
any  Court  mentioned  in  the  Act.  The  26th  section  enacts,  "that 
no  person,  who  as  an  attorney  or  solicitor  shall  sue,  prosecute, 
defend,  or  carry  on  any  action  or  suit,  or  any  proceedings,  in  any 
of  the  Courts  aforesaid,  without  having  previously  obtained  a 
stamped  certificate,  which  shall  be  then  in  force,  shall  be  capable 
of  maintaining  any  action  or  suit  at  law  or  in  equity,  for  the  recovery 
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BI0HARD8     of  any  fee,  reward,  or  disbarsement  for  or  in  respect  of  any  business, 
SuFFiELD.     Daatter,  or  thing  done  by  him  as  an  attorney  or  solicitor  as  afore- 
said, whilst  he  shall  have  been  without  such  certificate  as  last 
aforesaid."    As  this  section  is  highly  penal,  it  ought  to  be  strictly 
construed.     (He  was  then  stopped  by  the  Court,  who  called  upon) — 

HurUtone,  in  support  of  the  plea : 
The  plea  is  sufficient ;  it  follows  the  precise  terms  of  the  section. 

(Platt,  B.  :  Do  not  the  words  "  as  an  attorney  or  solicitor  as 
aforesaid,"  in  that  section,  refer  to  the  work  done  by  them  in 
actions,  &c.?) 

The  defendant  contends,  that  an  attorney  who  is  uncertificated  is 
disqualified  from  suing  for  fees,  for  any  work,  &c.,  which  he  may 
have  done,  whether  such  work,  &c.,  was  done  in  one  of  the  Courts 
mentioned  in  the  Act  or  not.  By  the  stat.  25  Geo.  III.  c.  80, 
attornies  and  solicitors  were  required  to  take  out  certificates 
annually,  and,  in  case  they  acted  without  one,  they  were  subjected, 
by  the  7th  section  of  that  Act,  to  a  penalty  of  501. ;  and  the  latter 
part  of  that  section  also  enacts,  that  they  shall  be,  and  are  hereby 
''made  incapable  to  maintain  or  prosecute  any  action  or  suit  in 
any  court  of  law  or  equity,  for  the  recovery  of  any  fee,  reward,  or 
disbursements  on  account  of  prosecuting,  carrying  on,  or  defending 
[  *619  ]  any  such  action,  *suit,  or  proceeding."  It  is  to  be  observed,  that  the 
language  in  that  section,  and  in  the  SOth  section  of  the  87  Geo.  III. 
c.  90,  is  identical,  but  the  Legislature,  though  treating  of  the 
same  subject,  in  the  6  &  7  Vict.  c.  78,  s.  26,  uses  language  wholly 
different.  By  the  81st  section  of  the  87  Geo.  III.  c.  90,  if  an 
attorney  had  not  taken  out  his  certificate  for  a  year,  his  admission 
was  void,  and  he  was  off  the  roll :  Wilton  v.  Chambers  (i) ;  but  this 
is  now  repealed  by  the  6  &  7  Vict.  c.  78,  s.  1.  It  is,  there- 
fore, submitted,  that  the  Legislature,  by  having  removed  certain 
penalties  to  which  attornies  and  solicitors  were  liable,  and  by  using 
different  language  in  the  26th  section  of  the  6  &  7  Vict.  c.  73, 
intended  that  the  penalty,  that  an  uncertificated  attorney  or  soli- 
citor should  not  be  able  to  recover  for  any  business  done  in  that 
capacity,  should  be  substituted  for  the  penalty  of  being  off  the  roll. 
The  language  of  the  85th  and  86th  sections  of  the  present  Act  is 
more  restricted  than  that  of  the  26th  section.  If,  therefore,  it  had 
been  the  intention  of  the  Legislature  to  have  confined  the  penalty 

(1)  7  Ad.  &  El.  524. 
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imposed  by  the  26th  section  to  the  business  done  in  the  Courts     Richards 
mentioned  in  the  Act,  the  same  language  would  have  been  used  as     suffibld. 
was  adopted  in  the  older  Acts,  and  in  the  other  sections  of  the 
present    Act.     *     *     (He  also   argued,  in   answer   to   the   other       [  620  ] 
objection,  that,  if  the  business  was,  in  fact,  done  between  the  15th  of 
November  and  the  16th  of  December,  the  plaintiff  should  have 
replied  that  matter;   and  cited  Jones  v.  Axen  (i),   Washbourn  v. 
Burrows  (2),  Thibavlt  v.  Oibson  (3).) 

S,  Temple,  in  reply : 

The  plea  is  insufficient,  for  the  26th  section  of  the  statute  does 

not  bear  the  construction  for  which  the  defendant  contends.    The 

plea  is  bad,  for  not  showing  that  the  plaintiff  was  an  attorney  within 

the  statute.    A  person  may  do  work  as  attorney  without  acting  as 

an  attomey-at-law,  as,  for  instance,  in  Parliament  in  passing  a  bill, 

or  at  an  election.    But  the  plea  does  not  state  that  the  business  was 

done  by  the  plaintiff  in  the  capacity  which  is  pointed  out  by  the 

2nd  and  3rd  sections;  and  the  words  "an  attorney  or  solicitor  as 

aforesaid,"  mean  an  attorney  or  solicitor  within  the  meaning  of  the 

preceding  clauses  of  the  Act. 

Cur,  adv.  vtdt. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabsb,  B.    (After  stating  the  pleadings,  and  the  demurrer,    his 
Lordship  proceeded) : 

The  principal  objection  to  this  plea,  on  the  argument  of  the 
demurrer,  was,  that  it  does  not  appear  by  it  that  the  action  was 
brought  for  "fees,  rewards  and  disbursements,"  within  the 
meaning  of  the  26th  sect,  of  the  6  &  7  Vict.  c.  73,  the  plaintiff's 
counsel  contending  that  this  section  disables  an  attorney,  who  is 
uncertificated,  only  from  suing  for  fees,  rewards,  or  disbursements 
for  any  business,  matter,  or  thing  done  by  him  as  an  attorney  or 
solicitor,  in  some  suit  or  proceeding  in  one  of  the  Courts  mentioned 
in  the  Act,  and  not  for  business  done  *which  had  no  reference  to  [  ♦62i  ] 
such  suits  or  proceedings ;  and  we  are  of  that  opinion. 

The  26th  section  provides,  **  that  no  person,  who  as  an  attorney 
or  solicitor  shall  sue,  prosecute,  defend,  or  carry  on  any  action  or 
suit,  or  any  proceedings,  in  any  of  the  Courts  aforesaid,  without 
having  previously  obtained  a  stamped  certificate,  which   shall  be 

(1)  1  Ld.  Ray.  119.  (3)  12  M.  &  W.  88. 

(2)  74  B.  R.  605  (1  Ex.  107). 
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BioHARDB     then  in  force,  shall  be  capable  of  maintaining  any  action  or  suit  at 

SfjpFiKLD.     law  or  in  equity  for  the  recovery  of  any  fee,  reward,  or  disbursement, 

for  or  in  respect  of  any  business,  matter,  or  thing  done  by  him  as  an 

attorney  or  solicitor  as  aforesaid,  whilst  he  shall  have  been  without 

such  certificate  as  last  aforesaid." 

The  question  is,  what  meaning  we  are  to  attribute  to  the  words  of 
reference  in  the  expression,  ''as  an  attorney  or  solicitor  as  afore- 
said." We  think  they  must  necessarily  refer  either  to  an  attorney 
or  solicitor  acting  as  described  in  the  commencement  of  that  section, 
or  to  the  previous  description  of  an  attorney  and  solicitor  in  the  2nd 
section ;  and  in  the  former  case  the  disability  will  be  confined  to 
suits  for  fees,  &c.  due  for  business  done  as  an  attorney,  in  suing, 
prosecuting,  defending,  or  carrying  on  any  action  or  suit,  or  any 
proceedings  in  any  of  the  Courts  aforesaid ;  in  the  latter,  for  fees 
due  to  an  attorney,  &c.,  acting  as  such,  in  suing  out  any  writ 
or  process,  or  commencing,  carrying  on,  soliciting  or  defending  any 
action,  suit,  or  other  proceeding  in  the  name  of  any  other  person, 
or  in  his  own  name,  in  any  of  the  Courts  mentioned  in  the  2nd 
section,  including  proceedings  before  one  or  more  justices ;  so  that 
it  really  makes  no  difierence  whether  the  words  "  as  aforesaid  " 
relate  either  to  the  beginning  of  the  26th  section  or  to  the  2nd.  To 
one  or  the  other  they  certainly  do  refer ;  and,  in  either,  the  disability 
to  sue  is  confined  to  fees,  &c.  connected  with  a  suit. 

It  was,  however,  argued  by  Mr.  HurUtone,  that  the  differ^ice  of 
[  *622  ]      the  language  of  the  Legislature,  in  the  35th  and  *S6th  sections,  from 
'  that  in  the  26th,  indicated  a  different  intention  in  the  Legislature. 

The  85th  section  provides,  that,  if  any  person  not  admitted  and 
enrolled  sues  out  any  writ  or  process,  or  defends  an  action,  he  shall 
be  incapable  of  maintaining  an  action  for.  any  fee,  &c.,  on  account 
of  prosecuting,  carrying  on,  or  defending  any  such  action,  suit, 
or  proceeding,  or  otherwise  in  relation  thereto;  and  a  similar  provision 
is  made  if  any  person  shall  commence,  or  carry  on,  or  defend  an  action 
in  the  county  court.  The  language  being  more  general  in  the  26th 
section,  it  was  contended,  that  the  restriction  in  that  section  was 
meant  to  be  more  extensive. 

It  appears  to  us,  that  the  words  of  reference,  ''  as  an  attorney  or 
solicitor  as  aforesaid,"  confine  the  disability  to  the  same  class  of  fees, 
rewards  and  disbursements  as  those  pointed  out  expressly  in  the 
85th  and  86th  sections.  This  being  so,  the  plea  is,  in  our  opinion, 
defective,  in  not  averring  that  the  fees,  &c.,  weredue  to  the  plaintiff, 
as  an  attorney,  in  prosecuting  or  defending  a  suit  or  proceeding  in 
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a  Coart ;  they  are  not  even  stated  to  be  due  to  him  as  an  attorney-     Richards 
at-law,  and  they  might  be  payable  to  him  as  an  attorney  acting     suffield. 
before  arbitrators,  or  a  compensation  jury,  or  transacting  business 
under  a  power  of  attorney  for  the  defendant. 

Judgment  fo7'  the  plaintif. 


KING  V.  COLE.  1848. 

(2  Ex.  628—633 ;  S.  C.  17  L.  J.  Ex.  283.)  JumJ^  23. 

An  admission  in  a  deed  signed  and  sealed  at  one  date  and  delivered  at  a         [  ^28  ] 
later  date  operates  as  an  admission  made  at  the  latter  date. 

Assumpsit  on  a  guarantie.  The  declaration  stated,  that  one  Joseph 
Wilkinson  was  indebted  to  the  plainti£f  in  a  certain  sum ;  and 
thereupon,  in  consideration  that  the  plaintiff  would  agree  to  accept 
payment  by  instalments,  of  the  said  debt  from  the  defendant,  and 
would  execute  an  indenture,  purporting  to  be  made  by  and  between 
&c.,  (describing  it,)  and  thereby  release  unto  the  said  J.  Wilkinson 
the  said  debt,  the  defendant  promised  to  pay  the  debt  by  instalments. 
Averment,  that  the  plaintiff  did  agree  to  accept  payment  of  the  debt 
by  instalments,  and  did  execute  the  said  indenture,  and  did  thereby 
release  the  said  J.  Wilkinson.   Breach,  nonpayment  of  the  instalments. 

The  defendant  pleaded  non  assumpsit,  and  a  traverse  that  the 
plaintiff  executed  the  said  indenture  modo  et  foinnd ;  upon  which 
pleas  issue  was  joined.  At  the  trial  *of  the  cause,  before  Bolfe,  B.,  [  *629  ] 
at  the  last  Spring  Assizes  at  Liverpool,  the  present  case  was 
immediately  preceded  by  one  of  Hassall  v.  Cole,  in  which  the 
pleadings  were  the  same.  In  support  of  the  second  issue,  a  deed 
was  produced,  but  was  rejected,  as  being  improperly  stamped  ;  and 
the  plaintiff  then  produced  the  following  guarantie  : 

"Mr.  John  Hassall, — In  consideration  of  your  having,  by 
indenture  bearing  date  the  18th  day  of  February,  1847,  agreed  to 
accept  payment  of  the  debt  owing  to  you  by  J.  Wilkinson,  of  Birken- 
head, amounting  to  the  sum  of  650^.,  by  the  following  instalments  : 
that  is  to  say,  the  sum  of  825/.,  part  thereof,  being  at  the  rate  10«. 
in  the  pound,  on  the  18th  day  of  August,  1847,  and  the  sum  of  825/., 
the  residue  of  the  said  debt,  on  the  18th  of  February,  1848,  and  of 
your  having,  by  the  same  indenture,  released  the  said  J.  Wilkinson 
from  such  debt,  I  do  hereby  guarantee  to  you  the  payment  of  such 
debt  or  sum  of  660/.,  at  the  times  and  in  manner  aforesaid.    Dated 

this  18th  of  February,  1847. 

"William  Cole." 

46 — 2 
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Kino  It  was  proved  that  Cole  signed  agreements  in  this  form,  addressed 

OoLB.  to  each  of  Wilkinson's  creditors,  and  delivered  them  to  his  attorney, 
who  carried  them,  with  the  indenture,  to  his  creditors,  each  of 
whom,  when  he  executed  the  deed,  received  his  signed  gaarantie 
from  the  attorney  at  the  same  time.  It  was  contended,  on  the 
part  of  the  plaintiff,  that  the  guarantie  was  an  admission  hy  the 
defendant,  that  the  plaintiff  had  released  Wilkinson,  and  was 
original  evidence  of  snch  release,  though  the  indenture  was  not  read. 
It  was  objected,  for  the  defendant,  that  the  guarantie  was  no 
admission  of  a  past  release,  but  rather  of  a  future  one;  in 
which  latter  case  there  was  a  variance  between  the  guarantie 
and  the  declaration,  which  was  open  under  non  assumpsit.  It  was 
[  *630  ]  also  objected,  that  "^there  was  a  variance,  as  the  guarantie  did  not 
admit  such  a  release  as  that  stated  in  the  declaration.  The  learned 
Judge  reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if 
the  Court  should  be  of  opinion  that  the  amendment  ought  not 
to  have  been  made,  reserving  power  to  the  plaintiff  to  amend  the 
declaration,  if  the  Court  should  think  fit. 

The  present  case  of  King  v.  Cole  was  then  called  on ;  and,  it 
being  agreed  that  the  pleadings  and  facts  in  all  respects  were  the 
same  as  those  in  HassiM  v.  CoUy  a  similar  verdict  was  entered,  with 
similar  leave  to  move, — the  same  evidence  to  be  evidence  in  both 
cases. 

Knowles  moved  accordingly,  and  obtained  a  rule  nisi  for 
a  nonsuit,  or  for  a  new  trial,  on  the  ground  that  there  was  no 
evidence  to  support  the  averment  of  the  release ;  but,  on  the  other 
grounds,  the  Court  refused  the  rule. 

Martin  and  Tomlinson  showed  cause  (June  22) : 
The  only  question  is,  whether  there  was  evidence  to  support  the 
averment  in  the  declaration,  that  the  plaintiff  executed  the  release ; 
and  it  is  submitted  that  there  was.  The  cases  of  SlaUeri^  v. 
Pooley  (i),  and  Howard  v.  Smith  (2),  are  expressly  in  point.  In  the 
former  of  these,  the  rule  was  laid  down,  that  a  parol  admission  by  a 
party  to  a  suit  is  always  receivable  in  evidence  against  him,  although 
it  relates  to  the  contents  of  a  deed  or  other  written  instrument,  and 
even  though  its  contents  be  directly  in  issue  in  the  cause.  In  the 
latter  case,  Tindal,  Ch.  J.,  in  delivering  the  judgment  of  the  Court, 
concluded  by  sayin^r,  •*  We  are  of  opinion  that  the  statements  made 
(1)  56  R.  R.  760  (6  M.  &  W.  664).         (2)  60  R.  R.  606  (3  Man.  &  G.  254). 
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by  the  plaintiff  himself,  of  the  terms  upon  which  he  was  actually        kimo 
holding  the  premises,  were  admissible  against  him,  notwithstanding        q^^^ 
what  had  passed  respecting  the  written  agreement  under  which  the 
*former  tenant  had  held  ;  and  that  the  present  case  must  be  governed       [  *63L  ] 
by  the  law,  as  laid  down  in  Slatterie  v.  Pooley.''    If  the  deed  had 
been  destroyed,  this  instrument  would  have  been  secondary  evidence 
for  the  jury ;  and,  according  to  the  preceding  cases,  it  is  original 
evidence  of  the  deed. 

Knowles,  contra  : 

The  terms  of  the  guarantie,  "  in  consideration  of  your  having  by 
indenture,"  as  taken  with  all  the  surrounding  circumstances,  will 
bear  two  significations — either  that  the  plaintiff  would  execute  a 
release,  or  that  he  had  executed  one.  In  the  latter  case,  the  declara- 
tion, which  states  an  executory  consideration,  would  not  be  supported. 
If  the  former  construction  be  adopted,  it  is  no  evidence  to  prove  the 
averment  that  the  deed  had  been  executed.  In  either  view,  the 
plaintiff  must  fail.  Then  the  evidence  is,  that  the  guarantie  was 
signed  and  delivered  by  the  defendant  to  his  attorney,  to  be 
handed  over  to  the  plaintiff,  and  at  that  time  no  deed  had  been 
executed. 

( AxDBBSON,  B. :  It  is  to  be  taken  as  an  admission  at  the  time  it  is 
handed  over  to  the  party.  The  party  who  hands  it  over  is  the 
agent  to  make  the  admission. 

BoLFE,  B. :  It  would  have  been  no  admission  if  it  had  been 
immediately  destroyed,  without  being  handed  over.) 

It  cannot  be  construed  to  be  both  past  and  future,  for  two  different 
purposes. 

(BoLFE,  B. :  May  it  not  be  taken  as  contemporaneous,  and  then 
it  could  stand  both  ways  ?) 

Ctn\  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.: 

The  question  in  this  case  is,  whether  there  is  any  evidence  of  the 
averment  in  the  declaration,  that  the  plaintiff,  by  the  indenture, 
dated  &c.,  released  the  debt  due  to  him  from  J.  S.     The  admissions 
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Kino  pat  in  prove  that  the  indenture  described  in  the  declaration  was 
CoLK.  executed ;  *but  they  go  no  further.  They  do  not  show  what  the 
[*682]      operation  of  that  indenture  was. 

The  only  evidence  of  this  suggested  by  the  counsel  for  the 
plainti£f  was  the  guarantie  itself.     That  guarantie  was  as  follows : 

"Mr.  John  Hassall, — ^In  consideration  of  your  having,  by 
indenture  bearing  date  the  18th  day  of  February,  1847,  agreed 
to  accept  payment  of  the  debt  owing  to  you  by  J.  Wilkinson,  of 
Birkenhead,  amounting  to  the  sum  of  650Z.  by  the  following  instal- 
ments :  that  is  to  say,  the^  sum  of  825^.,  part  thereof,  being  at  the 
rate  of  10s.  in  the  pound,  on  the  18th  day  of  August,  1847,  and  the 
sum  of  825Z.,  the  residue  of  the  said  debt,  on  the  18th  of  February, 
1848,  and  of  your  having,  by  the  same  indenture,  released  the  said 
J.  Wilkinson  from  such  debt,  I  do  hereby  guarantee  to  yon  the 
payment  of  such  debt  or  sum  of  650Z.  at  the  times  and  in  manner 
aforesaid.     Dated  this  18th  of  February,  1847. 

"William  Cole." 

This  guarantie  was  signed  by  the  defendant  at  an  antecedent 
period ;  but,  being  delivered  to  his  attorney,  to  be  handed  over  to 
the  plaintifif,  we  think  that  it  must  be  considered  as  an  admission 
made  by  the  defendant  on  the  day  on  which  it  was  so  handed  over, 
and  is  the  same  as  if  it  had  been  written  or  spoken  by  the  defen- 
dant at  that  time.  And,  if  it  be  so,  it  is  clear  that  an  admission, 
either  verbal  or  in  writing,  by  him  of  the  contents  of  a  deed,  would 
be  sufficient  proof  as  against  him  of  those  contents. 

What,  then,  is  the  true  construction  of  the  guarantie  ? 

If,  by  the  words  "having  released,"  we  are  to  understand  an 
admission  by  the  defendant,  that  at  some  antecedent  period  the 
plaintifif  had  released,  the  guarantie  will  show  the  truth  of  the 
averment.  But  then  the  declaration  would  not  be  proved  if  this 
were  the  true  construction. 
r  633  1  On  the  other  hand,  the  Court  may  treat  those  words  as  meaning, 

that,  if  at  some  future  time  the  plaintifif  shall  have  released  the 
debt,  the  defendant  will  guarantee  the  same  to  him.  If  this  be  so, 
the  declaration,  indeed,  will  be  supported,  but  the  admission  will 
not  prove  the  averment,  that,  in  fact,  such  a  release  was  executed 
by  the  plaintifif. 

We  think  this  is  the  true  construction  of  this  guarantie,  under  all 
the  circumstances  of  this  case. 

It  would  be  sufficient,  however,  to  say,  that  an  admission  ofifered 
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by  the  plaintiff  in  evidence,  bat  capable  equally  of  either  construc- 
tion, would  not  be  sufficient  proof  of  an  averment  in  a  case  in  which 
the  affirmative  lies  on  the  plaintiff. 
We  think,  therefore,  that  there  must  be  a  new  trial. 


King 
Cole. 


FEEEMAN  and  Anothee  v.  COOKE  (1). 

(2  Ex.  654—664  ;  S.  C.  6  Dowl.  &  L.  187 ;  18  L.  J.  Ex.  114 ;  12  Jur.  777.) 

In  trover  by  the  assignees  of  a  bankrupt  against  a  sheriff,  for  the  conver- 
sion of  the  bankrupt's  goods,  seized  under  a  fi.  fa.  against  C.  and  D.,  it 
appeared,  that,  immediately  before  the  seizure,  the  bankrupt  told  the  officer 
that  the  goods  were  the  property  of  C. ;  and,  immediately  afterwards,  he 
contradicted  that  statement,  and  said  they  were  the  goods  of  D.  The  jury 
found,  that  the  goods  were  in  reality  the  bankrupt's ;  but  also,  that  he 
represented  the  goods  to  the  officer  as  the  goods  of  C,  so  as  to  induce  the 
officer,  by  that  false  representation,  to  seize  them :  Held,  that,  under  the  plea 
of  not  possessed,  this  finding  did  not  estop  the  bankrupt,  and  the  plaintiffs 
as  assignees,  from  complaining  of  the  seizure  of  the  goods  as  their  own. 

The  rule  laid  down  by  the  Court  of  Queen's  Bench,  that,  **  where  one,  by 
his  words  or  conduct,  wilfully  causes  another  to  believe  in  the  existence  of 
a  certain  state  of  things,  and  induces  him  to  act  on  that  belief,  or  to  alter 
his  own  previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same  time ;  "  and, 
again,  "  a  party  who  negligently  or  culpably  stands  by,  and  allows  another 
to  contract  on  the  faith  of  a  fact  which  he  can  contradict,  cannot  afterwards 
dispute  that  fact  in  an  action  against  the  party  whom  he  has  himself  assisted 
in  deceiving,"  is  to  be  taken  with  this  explanation,  that,  by  the  term 
"  wilfully,"  must  be  underatood,  if  not  that  the  party  represents  that  to  be 
true  which  he  knows  to  be  untrue,  at  least,  that  he  means  his  representa- 
tion to  be  acted  upon,  and  that  it  is  acted  upon  accordingly  ;  and  if,  what- 
ever a  man's  real  meaning  may  be,  he  so  conducts  himself  that  a  reasonable 
man  would  take  the  representation  to  be  true,  and  believe  that  it  was 
meant  that  he  should  act  upon  it,  and  did  act  upon  it  as  true,  the  party 
making  the  representation  would  be  equally  precluded  from  contesting  its 
truth ;  and  that  conduct,  by  negligence  or  omission,  when  there  is  a  duty 
cast  upon  a  person,  by  usage  of  trade  or  otherwise,  to  disclose  the  truth, 
may  often  have  the  same  effect. 

Trover  by  the  plaintiffs,  as  assignees  of  William  Broadbent,  for 
the  conversion  of  certain  goods  of  the  bankrupt  before  the  bank- 
ruptcy. The  defendants  pleaded  Not  guilty,  not  possessed,  and 
leave  and  license.  The  plaintiffs  joined  issue  upon  the  two  first 
pleas,  and  traversed  the  last,  upon  which  traverse  issue  was  joined. 
At  the  trial,  before  Alderson,  B.,  at  the  last  Liverpool  Spring  Assizes, 


(1)  See  McKrtizie  v.  British  Linen  Co. 
(1881)  6  App.  Cas.  82, 101,  109;  Jvrden 
V.  Afoney{lHd^)  5  H.  L.  C  185, 214, 225, 
23  L.  J.  Ch.  H65;  Clarke  v.  Hurt  (1858) 
6  H.  L.  C.  633,  656,  27  L.  J.  Ch.  615; 


Miles  V.  Mclhrraith  (1883)  8  App.  Cas. 
120,  133,  52  L.  J.  P.  C.  17 ;  Henderson 
<«•  Co.  V.  WHliams  [1895]  1  Q.  B.  521, 
533, 64  L.  J.  Q.  B.  308,  C.A.-J.  G.  P. 


1848. 
June  22. 
July  11. 
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Fbbbhan  it  appeared  that  the  defendant  was  the  Sherifif  of  Yorkshire,  and  that 
Cooks.  his  officers  had  seized  the  goods  in  question,  under  a  writ  oifi.fa., 
against  Joseph  and  Benjamin  Broadbent ;  that  William  Broadbent, 
in  anticipation  of  a  distress,  had  removed  the  goods,  (which  there 
was  evidence  to  show  were  his,)  to  the  house  of  his  father  Joseph, 
and  afterwards  to  the  bouse  of  his  brother  Benjamin ;  that,  when  the 
officers  entered  Benjamin's  house,  the  bankrupt  told  them  they 
were  the  goods  of  his  brother  Benjamin,  (supposing,  as  it  would 
seem,  that  the  writ  was  against  himself).  The  writ,  being  produced, 
was  against  Benjamin.  William  then  told  the  officers  that  the 
goods  belonged  to  another  brother,  and,  finally,  that  they  were  his 
[  *666  ]  "^own.  The  goods  were  then  seized,  and  sold  as  those  of  Benjamin. 
It  was  contended,  by  the  defendant's  counsel,  that  the  statements 
and  conduct  of  the  bankrupt  operated  as  conclusive  evidence  against 
him  ;  that  the  property  was  not  his  at  the  time  of  the  conversion, 
and  that  the  assignees  were  also  bound.  The  jury  found,  that  the 
goods  were,  in  fact,  William's,  and  also,  ''  that  William  represented 
the  goods  to  the  sherifif 's  officers  as  the  goods  of  Benjamin,  so  as  to 
induce  them,  by  that  false  representation,  to  seize  the  goods.'*  The 
plaintifif,  under  the  direction  of  the  learned  Judge,  obtained  a  verdict, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  in 
his  favour  on  any  of  the  issues. 

KnowleB  having  obtained  a  rule  accordingly, 

Watson,  Athertan,  and  H.  Hill  showed  cause  (June  22) : 

In  this  case  the  jury  found,  that  the  goods  were  the  goods  of 
[William  (i)],  although  they  also  found,  that  the  officers  were  misled 
by  his  misrepresentation  that  the  goods  belonged  to  his  brother. 
No  doubt,  the  statements  and  representations  of  the  bankrupt  were 
evidence  of  a  cogent  nature  as  against  his  assignees;  but  they 
were  not  estopped  by  these  representations  from  showing  that,  in 
truth  and  in  fact,  the  goods  were  those  of  the  bankrupt.  The 
sherifif  is  bound,  at  his  peril,  to  seize  the  goods  of  the  proper  party. 
Suppose  he  had  arrested  the  wrong  person,  he  could  not  have  been 
justified  had  the  person  arrested  said  he  was  the  party  against 
whom  the  writ  issued.  Thus,  in  Coote  v.  Lighuorth  (2),  "Coote 
brought  false  imprisonment  against  Lighworth,  who  justified,  for 
that  he  had  a  warrant  to  arrest  J.  David.  He  asked  of  Coote  what 
was  his  name,  who  answered,  that  his  name  was  J.  David ;  per 

{1)  The  report  has  "  Benjamin."— J.  G.  P.  (2)  Moore,  457. 
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quod  J  he    arrested  him.       The  plaintifif    demurred,    and  it  was     Frrehan 
adjadged  for  the  plaintiff;  for  the  defendant  ought  at  *his  peril       cooke. 
to  have  taken  notice  of  the  party ;  "  and  Hale,  C.  B.,  in  Thurbane's       [  *656  ] 
case  (1),  expresses  his  opinion  to  the  same  efifect :  ''  If  a  wrong  man 
be  taken,  though  he  affirm  himself  to  be  the  person  against  whom 
the  commission  is  awarded,   yet,   the  Commissioners  having  no 
warrant  to  take  him  by  their  commission,  his  affirming  himself  to 
be  the  person  will  not  excuse  them  in  false  imprisonment,  as  has 
been  held  upon  the  executing  of  a  capias.*'     In  a  case  where  the 
real  party  was  taken,  but  by  the  wrong  christian  name,  but  which 
he  stated  at  the  time  to  be  his  proper  name,  it  was  held,  that  he 
could  not  maintain  trespass :  Piice  v.  Hanvood  (2) ;  but  there,  it 
appeared  that  he  was  known  by  one  name  as  well  as  the  other. 

j  (AiiDEBsoK,  B. :  I  was  present  during  the  trial  of  that  case ;  and 

I  I  think  I  remember  Lord  Ellenborough  said,  that  he  knew  a  case 

I  where  one  of  two  brothers  had  procured  himself  to  be  arrested  for 

I  the  other,  and  an  action  by  him  for  false  imprisonment  failed. 

I  Pabkb,  B.  :  The  first  part  of  Lord  Ellbnborough's  decision  in 

I      that  case  was  correct,  and  is  according  to  what  is  laid  down  in 

Com.  Dig.,  "  Imprisonment,"  L.  (2) ;  but  what  followed  is  merely 

a  dictum,) 

There  is  no  difference  in  principle  between  the  seizure  of  the  wrong 
goods  or  the  arrest  of  the  wrong  party.  The  present  question  has, 
no  doubt,  never  before  been  raised.  This  representation  of  the 
bankrupt  does  not  fall  within  the  rules,  as  laid  down  by  the  Court 
of  Queen's  Bench  in  Pickard  v.  Sears  (z),  and  Gregg  v.  JVeUs(4). 
In  the  latter  case,  Denman,  Ch.  J.  says,  "  A  party  who  negligently  or 
culpably  stands  by  and  allows  another  to  contract  on  the  faith  and 
understanding  of  a  fact  which  he  can  contradict,  cannot  afterwards 
dispute  that  fact  in  an  action  against  the  person  whom  he  has  him- 
self assisted  in  deceiving."  In  those  cases,  the  question  was, 
whether  or  not  the  party  standing  by  and  allowing  the  sale  of  his 
property,  *was  not  to  be  taken  to  have  concurred  in  it.  No  doubt  [  *667  ] 
the  principle  expounded  by  Lord  Denmak,  in  those  cases,  is  rather 
broadly  laid  down. 

(Pabke,  B.  :  It  would  seem,  that  the  negligence  must  be  in  the  nature 
of  a  neglect  of  some  duty  cast  upon  the  party  who  is  guilty  of  it. 

0)  Hard.  323.  (3)  45  B.  E.  638  (6  Ad.  &  El.  469). 

(2)  3  Camp.  108.  (4)  50  B.  B.  347  (10  Ad.  &  £1. 98). 


714  1848.    EX.    2  EX.  657—668.  [b.r. 

Fbesmak         Alderson,  B.  :  A  person  cannot  be  said  to  be  culpable  in  not 
OooKB.      doing  a  particular  thing,  unless  it  is  his  duty  to  do  it.) 

There  was  no  duty  cast  on  the  bankrupt  to  say  whose  goods  these 
were.  The  case  of  Coletv,  Jlie  Bank  of  England  (i)  was  well  con- 
sidered ;  but  it  is  difficult  to  see  how  it  can  be  supported.  This 
matter  is  not  an  estoppel,  as  several  requisites  to  create  an  estoppel 
are  wanting.    If  it  is,  it  ought  to  have  been  pleaded. 

(Parke,  B.  :  Where  a  matter  ought  to  be  pleaded,  and  is  not,  it 
is  left  at  large.  It  is  questionable  whether  it  be  necessary  to  reply 
matter  in  pais  to  a  plea  which  contains  no  affirmative  matter,  and 
concludes  to  the  country.  His  Lordship  referred  to  Doe  y.  Wells- 
man  (2) ;  Armstrong  v.  Norton  (3) ;  Magrath  v.  Hardy  (4) ;  Sanderson 
v.  Colnian  (5) ;  Doe  v.  Huddart  (6) ;  Doe  v.  Wri-ght  (7) ;  Doe  v. 
Oliver  (8).) 

It  would  not  form  a  good  replication  in  substance,  by  way  of 
estoppel;  it  is  insufficient,  in  many  respects,  according  to  the 
rules  laid  down  in  Com.  Dig.,  ''  Estoppel,"  and  Co.  Lict.  852  a. 
The  statement  of  the  bankrupt  was  ambiguous  :  he  said  they  were 
the  goods  of  Benjamin  ;  but  he  did  not  state  that  they  were  solely 
his.  An  estoppel  should  be  precise.  This  was  a  mere  naked  false- 
hood. If  the  bankrupt  intended  to  assign  his  goods  by  his  act,  it 
would  be  an  act  of  bankruptcy :  Hooper  v.  Smith  (9). 

(Platt,  B.  :  He  did  not  intend  to  do  so ;  for  it  appears  by  the 
[  *668  ]      evidence,  that  he  made  the  statement  for  the  purpose  *of  saving 
the  goods  from  seizure.) 

The  facts,  as  they  were  found  by  the  jury,  would  not  support  a 
replication  by  way  of  estoppel.  The  language  of  Parke,  B.,  in 
delivering  the  judgment  of  this  Court,  in  Lyon  v.  Reed  (lo),  is  very 
applicable  to  the  present  case.  He  there  says,  "  The  acts  tit  pais, 
which  bind  parties  by  way  of  estoppel,  are  but  few,  and  are  pointed 
out  by  Lord  Coke,  in  Co.  Litt.  352  a.  They  are  all  acts  which 
anciently  really  were,  and,  in  contemplation  of  law,  have  always 
continued  to  be,  acts  of  notoriety,  not  less  formal  and  solemn  than 

(1)  10  Ad.  &  El.  437.  (fi)  2  Cr.  M.  &  R.  316. 

(2)  2  Ex.  368.  (7)  50  E.  R.  634  (10  Ad.  &  El.  763). 

(3)  2  Ir.  Rep.  96.  (8)  34  R.  R.  358  (5  M.  &R  202). 

(4)  44  R.  R.  861  (4  Ring.  N.  C.  782).  (9)  1  W.  BL  441, 

(5)  4  Man.  &  G.  209.  (10)  67  R.  R.  593  (13  M.  &  W.  309), 
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the  execution  of  a  deed,  such  as  livery,  entry,  acceptance  of  an     Fbbeman 
estate,  and  the  like.     Whether  a  party  had  or  had  not  concurred  in       cookb. 
an  act  of  this  sort,  was  deemed  a  matter  which  there  could  be  no 
difficulty  in  ascertaining,  and  then  the  legal  consequences  followed." 
(They  also  cited  Armani  v.  Castrique  (i),  and  Collins  v.  Evans  (2).) 

Knowles  {Hall  with  him),  in  support  of  the  rule  : 

According  to  the  authority  of  Pickard  v.  Sears  (3),  and  Oregg  v. 
Wells  (4),  and  the  principles  there  laid  down,  the  plaintiflfs  are 
estopped. 

(Pabkk,  B.  :  One  way  to  consider  whether  or  not  the  facts  here 
amount  to  a  defence,  is  to  see  whether  the  facts,  if  embodied  in  a 
plea,  would  make  a  good  plea  by  way  of  estoppel  to  an  action 
brought  by  William  Broadbent  in  his  own  name,  and  averring  that 
the  gOixis  were  his.) 

The  older  cases  which  have  been  cited  do  not  bear  much  upon  the 
question.  There  may  be  a  distinction  between  an  arrest  of  a  person 
and  the  seizure  of  goods,  as  the  old  action  of  trespass  to  the 
person  included  also  a  breach  of  the  peace.  The  case  of  Pickard  v. 
Sears  is  not  so  strong  as  the  present,  for  here  the  falsehood  was 
wilful  and  intentional,  which  was  not  so  there.  In  the  case  last 
^cited,  the  plainti£f  did  not  assert  that  the  goods  were  his :  he  [  *659  ] 
sanctioned  the  act  by  not  interfering;  and  it  was  held,  that  he 
was  bound  by  his  conduct. 

(Pabke,  B.  :  In  Heane  v.  Rogers  (5),  Bayley,  J.,  says,  "  There  is 
no  doubt  but  that  the  express  admissions  of  a  party  to  the  suit, 
or  admissions  implied  from  his  conduct,  are  evidence,  and  strong 
evidence,  against  him ;  but  we  think  that  he  is  at  liberty  to  prove 
that  such  admissions  were  mistaken,  or  were  untrue,  and  is  not 
estopped  or  concluded  by  them,  unless  another  party  has  been 
induced  by  them  to  alter  his  condition ;  in  such  a  case,  the  party 
is  estopped  from  disputing  their  truth,  with  respect  to  that  person, 
(and  those  claiming  under  him,)  and  that  transaction,  but  as  to 
third  parties,  he  is  not  bound ;  "  and  he  afterwards  proceeds  to  say, 
that,  '*  It  is  not  necessary  to  refer  particularly  to  the  cases  in  which 
a  bankrupt  has  been  precluded  from  disputing  his  commission,  and 

(1)  67  B.  E.  665  (1»  M.  &  W.  443).     (4)  oO  R.  R.  347  (10  Ad.  &  El.  90). 

(2)  64  B.  R.  656  (5  Q.  B.  820).        (5)  9  B.  &  C.  577,  at  pages  586  and 

(3)  45  E.  B.  538  (6  Ad.  &  El.  469).    588. 
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Frbbman  which  were  cited  in  argument.  The  earlier  cases  fall  within  the 
Cooke.  principle  above  laid  down.  In  Clarke  y.  Clarke  (i),  the  bankrupt 
was  not  permitted  to  call  that  sale  a  conversion,  which  he  himself 
had  procured  and  sanctioned.  In  Like  v.  Howe  (2),  he  was  precluded 
from  testing  the  title  of  persons  to  be  assignees,  whom  he,  by  his 
conduct,  had  procured  to  become  so ;  and  the  last  case  on  this 
subject,  Watson  v.  Wase  (3),  is  distinguishable  from  the  present, 
because  Wase,  one  of  the  defendants,  was  the  person  from  whose 
suit  the  plaintiff  had  been  discharged ;  and  therefore,  perhaps,  he 
might  be  estopped  with  respect  to  that  person,  by  his  conduct 
towards  him."  In  Pickard  v.  Sears,  the  Court  had  the  case  of 
Hcane  v.  Rogers  before  them.  I  think  you  will  find  that  the  person 
who  makes  a  statement,  on  which  another  alters  his  position,  is 
not  estopped,  unless  he  so  induces  the  latter  to  alter  his  position, 
t  •s^O  ]  that  the  former  would  be  responsible  *to  him  in  an  action  for  it. 
In  the  present  case,  the  bankrupt  makes  one  statement  one  moment, 
and  another  and  a  different  one  the  next.  There  is  no  way  of 
stating  the  facts,  to  show  that  the  bankrupt  authorised  the  act,  or 
that  there  was  such  a  deceitful  representation,  known  by  the  bank- 
rupt to  be  false,  and  made  with  the  intent  that  the  defendant  should 
seize  the  goods,  or  so  made  as  to  cause  the  defendant,  acting  as  a 
reasonable  man,  to  seize  the  goods.) 

In  The  Sheffield,  Ashton-nnder-Lyne,  and  Manchester  Railway  v. 
Woodcock  (4),  Parke,  B.,  says,  "  It  is  a  universal  rule  of  law.  that, 
where  a  party  makes  a  representation  to  another,  whereby  the 
situation  of  the  latter  is  altered,  he  is  bound  thereby."  Banks  v. 
Neivton  (5)  is  an  authority  to  the  same  effect. 

(Alderson,  B.  :  Culpability  includes  will :  negligence  may,  or 
may  not ;  consequently,  the  language  of  Lord  Denman,  in  Gregg  v. 
IfVZZ«(6),  must  be  understood  with  reference  to  such  negligence 
as  would  imply  will.) 

Coles  V.  The  Bank  of  England  proceeded  on  the  assumption,  that  the 
testatrix  did  not  in  fact  know  of  the  diminution  of  her  stock,  but 
was  guilty  of  negligence  in  receiving  without  objection  the  dividends 
on  the  sums  reduced.  The  principle  there  established  is,  that  if  a 
party  negligently  omits  to  contradict  an  assumed  state  of  facts, 
when  he  might  or  ought  to  contradict  them,  he  is  concluded  by  it. 

(1)  6  Esp.  61.  (4)  66  R.  R.  788  (7  M.  &  W.  57i). 

(2)  S  Esp.  20.  (5)  16  L.  J.  Q.  B.  142. 

(3)  5  B.  &  C.  153.  (6)  50  R.  R.  347  (10  Ad.  &  El.  90). 
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(Parke,  B.  :  Ton  do  not  mean  to  argue,  that,  if  a  person  makes     Frbum an 
a  mis-statement,  without  any  intention  that  another  party  should       cookb. 
act  upon  it,  and  when  he  could  not  expect  that  another  party  would 
act  upon  it,  that,  in  such  case,  he  is  bound  ?    If  the  estoppel  be 
carried  to  this  extent,  viz.  where  a  party  makes  a  representation, 
under  such  circumstances  that  a  reasonable  man  might  naturally 
infer  that  it  was  intended  that  he  should  act  upon  it,  then  this  case 
does  not  fall  within  that  principle.     *In  Pickard  v.  Seais  (i),  the       [  *66i  ] 
CouBT  say,  "  The  rule  of  law  is  clear,  that,  where  one  by  his  words 
or  conduct  wilfully  causes  another  to  believe  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act  on  that  belief,  so  as 
to  alter  his  own  previous  position,  the  former  is  concluded,"  &c.     If 
the  word  "  wilfully  "  be  read  as  overruling  both  propositions,  that 
is,  no  doubt,  correct.) 

Here  the  seizure  was  under  circumstances  which  would  lead  a 
reasonable  man  to  believe  the  mis-statement,  and  act  upon  it.  (He 
also  cited  Wilson  v.  Stubs  (2).) 

The  judgment  of  the  Court  was  now  delivered  by 

Parks,  B.  : 

In  this  case,  which  was  argued  before  my  brothers  Alderson, 
Bolfe,  Piatt,  and  myself,  at  the  sittings  after  the  last  Term,  we  are 
all  of  opinion  that  the  rule  ought  to  be  discharged. 

It  was  an  action  of  trover,  by  the  assignees  of  William  Broadbent, 
against  the  Sheri£f  of  Yorkshire,  for  goods  of  the  bankrupt.  There 
were  pleas  of  Not  guilty,  not  possessed,  and  leave  and  license. 
The  conversion  was  the  seizure  of  the  goods  by  the  defendant's 
officers,  under  a/. /a.  against  Joseph  and  Benjamin  Broadbent.  It 
appeared,  that,  when  the  officers  entered,  the  bankrupt  told  them 
the  goods  seized  were  the  property  of  Benjamin  ;  he  did  so,  supposing 
that  they  had  no  writ  against  Benjamin.  Afterwards  he  contra- 
dicted that  statement,  and  said  they  were  the  goods  of  his  brother 
Joseph.  It  was  contended,  that  this  representation  bound  William, 
because  it  induced  the  officers  to  seize ;  and  that  he  could  not 
complain  of  that  act,  nor  could  the  assignees  who  claimed  under 
him.  My  brother  Alderson  left  a  question  to  the  jury  upon  this  part 
of  the  case,  the  finding  on  which  he  reserved  for  the  consideration 
of  the  Court,  giving  leave  to  enter  a  verdict  *for  the  defendant  on       [  *662  ] 

(1)  45  E.  B.  638  (6  Ad.  &  El.  469).  (2)  Hob.  '330. 
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Freeman  the  issue  on  the  plea  of  not  possessed.  The  jury  found,  that  the 
Cooke.  goods  were  really  William's ;  but  they  also  found,  "  that  William 
represented  the  goods  to  thesheriflf's  officer  as  the  goods  of  Benjamin, 
so  as  to  induce  him,  by  that  false  representation,  to  seize  them  ;  *' 
and  the  question  is,  whether  this  finding  is  sufficient  to  estop  the 
bankrupt  and  the  plaintiffs  as  assignees,  from  complaining  of  the 
seizure  of  these  goods  as  their  own  ? 

The  case  was  very  fully  argued  before  us,  and  many  questions 
discussed  on  the  law  of  estoppels,  on  which  it  is  unnecessary  to  give 
an  opinion.  It  is  certain  that  estoppels  by  record  and  by  deed 
must,  in  order  to  make  them  binding,  be  pleaded,  if  there  be  an 
opportunity,  otherwise  the  party  omitting  to  plead  it  waives  the 
estoppel,  and  leaves  the  cause  at  large,  on  which  the  jury  may  find 
according  to  the  truth :  Trevithar  d.  Trevithar  v.  Lawrence  (i)  ; 
Magrath  v.  Hardy  (2).  With  respect  to  estoppels  in  pai$^  in  certain 
cases  there  is  no  doubt  they  need  not  be  pleaded  in  order  to  make 
them  obligatory.  For  instance,  where  a  man  represents  another 
as  his  agent,  in  order  to  procure  a  person  to  contract  with  him  as 
such,  and  he  does  contract,  the  contract  binds  in  the  same  manner 
as  if  he  made  it  himself,  and  is  his  contract  in  point  of  law ;  and 
no  form  of  pleading  could  leave  such  a  matter  at  large,  and  enable 
the  jury  to  treat  it  as  no  contract.  The  same  rule  appears  to  apply 
to  all  similar  estoppels  in  pais,  as  the  learned  editor  of  Wms. 
Saund.  (Vol.  1,  p.  826,  n.  2)  expresses  his  opinion.  The  estoppel, 
therefore,  if  it  be  one  created  by  the  conduct  of  the  bankrupt  in  this 
case,  is  not  opened  by  the  omission  to  plead  it ;  and  the  only  question 
is,  whether  it  be  an  estoppel  ?    It  is  contended  that  it  was,  upon 

[  'ees  ]  the  authority  of  the  rule  laid  down  in  Pickard  v.  *  Sears  (3).  That 
rule  is,  '*  that,  where  one,  by  his  words  or  conduct,  wilfully  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  or  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at  the  same  time.'*  That  was 
founded  on  previous  authorities,  in  the  cases  Graves  v.  Key  (4)^ 
Hearne  v.  Rogers  (5),  and  has  been  acted  upon  in  some  cases  since. 
The  principle  is  stated  more  broadly  by  Lord  Dbnuan,  in  the  case 
of  Gregg  Y.  Wells  (6),  where  his  Lordship  says,  that  a  party  who 
negligently  or  culpably  stands  by  and  allows  another  to  contract  on 

(1)  2  Ld.  Bay.  1051 ;  Salk.  277.       (4)  3  B.  &  Ad.  318,  n. 

(2)  44  R.  R.  861  (4  Bing.  N.  C.  782).    (5)  9  B.  &  C.  686. 

(3)  45  R.  R.  538  (6  Ad.  &  El.  474).     (6)  50  R.  R.  347  (10  Ad.  &  El.  90). 
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the  faith  of  a  fact  which  he  can  contradict,  cannot  afterwards  Fbeemait 
dispute  that  fact  in  an  action  against  the  person  whom  he  has  him-  cookb. 
self  assisted  in  deceiving.  Whether  that  rule  has  been  correctly 
acted  upon  by  the  jury  in  all  the  reported  cases  in  which  it  has  been 
applied,  is  not  now  the  question ;  but  the  proposition  contained  in 
the  rule  itself,  as  above  laid  down  in  the  case  of  Pickard  v.  Sears, 
must  be  considered  as  established.  By  the  term  *'  wilfully,"  how- 
ever, in  that  rule,  we  must  understand,  if  not  that  the  party 
represents  that  to  be  true  which  he  knows  to  be  untrue,  at  least, 
that  he  means  his  representation  to  be  acted  upon,  and  that  it  is 
acted  upon  accordingly ;  and  if,  whatever  a  man's  real  intention 
may  be,  he  so  conducts  himself  that  a  reasonable  man  would  take 
the  representation  to  be  true,  and  believe  that  it  was  meant  that  he 
should  act  upon  it,  and  did  act  upon  it  as  true,  the  party  making 
the  representation  would  be  equally  precluded  from  contesting  its 
truth ;  and  conduct,  by  negligence  or  omission,  where  there  is  a  duty 
cast  upon  a  person,  by  usage  of  trade  or  otherwise,  to  disclose  the 
truth,  may  often  have  the  same  e£fect.  As,  for  instance,  a  retiring 
partner  omitting  *to  inform  his  customers  of  the  fact,  in  the  usual  [  *^^^  1 
mode,  that  the  continuing  partners  were  no  longer  authorised  to 
act  as  his  agents,  is  bound  by  all  contracts  made  by  them  with 
third  persons,  on  the  faith  of  their  being  so  authorised.  But  if  we 
apply  this  rule,  either  in  the  terms  in  which  it  is  enunciated  in 
Pickard  v.  Sears,  or  as  it  is  above  expounded,  the  finding  of  the 
jury  is  insufficient  to  entitle  the  defendant  to  have  a  verdict  entered 
for  him  on  the  plea  of  not  possessed.  It  is  not  found  that  he 
intended  to  induce  the  officer  to  seize  the  goods  as  those  of  Benjamin ; 
and,  whatever  intention  he  had  on  his  first  statement,  was  done 
away  with  by  an  opposite  statement  before  the  seizure  took  place. 
Nor  can  it  be  said  that  any  reasonable  man  would  have  seized  the 
goods  on  the  faith  of  the  bankrupt's  representation,  taken  altogether. 
In  truth,  in  most  cases  to  which  the  doctrine  in  Pickard  v.  Sears  is 
to  be  applied,  the  representation  is  such  as  to  amount  to  the  contract 
or  license  of  the  party  making  it.  Here  there  is  no  pretence  for 
saying  it  amounted  to  a  license,  and  a  contract  is  out  of  the  question. 
We  therefore  think  that  the  rule  must  be  discharged. 

Rvle  discharged. 
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18^8  BOILEAU  V.   RXJTLIN(l). 

(2  Ex.  665—681 ;  S.  C.  12  Jur.  899.) 

I-  ^^^  J  A  bill  in  Chancery  is  not  eyidenoe  of  the  truth  of  the  facts  stated  in  it,  as 

against  the  party  in  whose  name  it  is  filed,  even  though  his  privity  be 
shown,  but  is  only  admissible  to  prove  that  a  suit  was  instituted,  and  the 
subject-matter  of  it. 

Semble,  that  pleadings  in  equity  ad  well  as  at  common  law  are  not  to  be 
treated  as  positive  allegations  of  the  truth  of  the  facts  therein,  for  all  pur- 
poses, but  only  as  statements  of  the  case  of  the  party,  to  be  admitted  or 
denied  by  the  opposite  side,  and  if  denied,  to  be  proved  and  ultimately 
submitted  for  judicial  decision. 

The  facts  actually  decided  by  an  issue  in  any  suit  cannot  be  again 
litigated  between  the  same  parties,  and  are  conclusive  evidence  between 
them ;  so  are  the  material  facts  alleged  by  one  party  which  are  directly 
admitted  by  the  opposite  party,  or  indirectly  admitted  by  taking  a  traverse 
on  some  other  facts,  if  the  traverse  is  found  against  the  party  making  it. 
But  the  statements  of  a  party  in  a  declaration  or  plea,  though  for  the  pur- 
poses of  the  cause  he  is  bound  by  those  that  are  material,  ought  not,  it 
should  seem,  to  be  treated  as  confessions  of  the  truth  of  the  facts  stated. 

Assumpsit  for  use  and  occupation.  Plea,  non  assumpsit^  except 
as  to  902.,  and  payment  of  that  sum  into  Court,  with  averment  of  no 
damages  tdtra.  Replication,  damages  idtra ;  upon  which  issue  was 
joined. 

At  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Surrey  Spring 

Assizes,  1847,  it  appeared  that  the  action  was  brought  to  recover 

228{.  2«.  6^.  for  the  use  and  occupation  of  a  dwelling-house  for  four 

years  and  a  quarter,  ending  at  Christmas,  1846.     The  house  in 

question  was  one  of  many  others,  called  the  Castlenau  Villas,  in  the 

Hammersmith  Bridge  Boad,  which  had  been  built  by  the  plaintiff 

on  land  demised  to  him  for  a  term  of  years  by  a  building  lease  from 

the  freeholder.     This  lease  contained  certain  covenants  on  the  part 

of  the  lessee,  applicable  to  all  the  houses,  and  for  a  breach  of  which 

as  to  any  one  house,  the  lessor  became  entitled  to  re-enter  upon  the 

whole.     The  defendant  was  let  into  possession  under  an  agreement 

to  purchase  the  plaintiff's  interest  in  the  house  in  question  for  680/., 

subject  to  the  covenants  in  the  building  lease ;  but  he  refused  to 

complete  the  purchase,   on  the   ground   that  the  title  was   not 

marketable,  by  reason  of  the  above-mentioned  right  of  re-entry. 

The  plaintiff  thereupon  filed  a  bill  in  Chancery,  praying  a  specific 

performance  of  the  agreement,  and  the  defendant  having  put  in  an 

answer,  the  suit  was  heard  and  a  decree  made,  that  the  bill  be 

dismissed  with  costs.     In  order  to  prove  the  agreement  to  purchase, 

the  defendant,  who  had  given  notice  to  produce  it,  did  not  call  for 

(1)  See  Lydl  v.  Kennedy  (1889)  14  App.  Gas.  437,  4d0,  59  L.  J.  Q.  B.  268.— 
J.  G.  P. 
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it,  but  tendered  in  evidence  the  bill  in  equity,  which  set  out  the      Boilbau 
agreement  verbatim.       It  was  objected,   that  the   *8tatement8  in      butlin. 
the  bill  were  inadmissible  in  evidence  against  the  plaintiff ;  but  the       [  *666  ] 
learned  Judge  received  the  bill  as  some  evidence,  and  the  jury  having 
found  that  the  amount  paid  into  Court  was  a  sufficient  compensation 
for  the  occupation,  from  the  time  the  suit  terminated  until  Christmas, 
1846,  his  Lordship  directed  a  verdict  for  the  defendant,  reserving 
leave  for  the  plaintiff  to  move  to  enter  a  verdict  for  him  in  respect 
of  the  previous  occupation,  if  the  Court  should  be  of  opinion  that 
the  bill  in  equity  was  inadmissible  (i). 
A  rule  nisi  having  been  obtained  accordingly. 

Lush  showed  cause  (2) : 

The  question  is,  whether  statements  in  a  bill  in  Chancery,  upon 
which  the  plaintiff  founds  his  claim  to  relief,  are  evidence  against 
him  in  an  action  between  the  same  parties  ?  A  parol  admission  by 
the  plaintiff,  that  the  agreement,  set  out  in  the  bill  had  in  fact  been 
made,  would,  no  doubt,  have  been  receivable  in  evidence :  Slatterie 
V.  Pooley{2)  ;  Howard  v.  Smith  (4) ;  and  it  is  difficult  to  see  why  the 
same  statement,  made  in  proceedings  in  Court,  should  not  be  equally 
admissible. 

(Pabke,  B.  :  Under  the  old  system  of  pleading,  a  declaration 
might  contain  twenty  different  statements  of  the  same  cause  of 
action.  Do  you  contend  that  every  count  would  be  evidence  against 
the  plaintiff  of  so  many  different  contracts  ?) 

The  question  is  not  as  to  the  effect  of  the  evidence,  but  whether  the 
plaintiff's  declaration  can  be  altogether  excluded.  [He  cited  Buller's 
Nisi  Prius,  pp.  285,  286,  Greenleaf  on  Evidence  (s),  Woollett  v. 
Roberts  (e)^  Lord  Feirers  v.  Shirley  {7),  and  Doe  d.  Bowerman  w. 
Syboum{s).]  In  Wancick  v.  Foulke8(9),  which  was  an  action  for  [669] 
false  imprisonment,  the  defendant  pleaded  the  general  issue  and  a 
justification,  but  his  counsel  at  the  trial  abandoned  the  justification ; 
and  it  was  held,  that  the  putting  such  a  plea  on  the  records  was  a 

(1)  It  waa  also  objected,  that   the  after  that  Term,  on  the  dth  of  February. 
decree  waa  not  properly  proved;  but  (3)  5d  B.  E.  760  (6  M.  &  W.  664). 
the  judgment  of  the  Coubt  renders  it         (4)  60  B.  B.  506  (3  Scott,  N.  B.  574). 
unnecessary  to  notice  the  argument          (5)  Sect.  212,  p.  246. 

on  that  point.  (6)  Ch.  Ca.  64. 

(2)  The  case  was  argued  in  Hilary  (7)  Pitz.  195,  7th  ed. 
Term,  1848,  on  the  2'2nd  and  29th  of  (8)  4  B.  B.  363  (7  T.  B.  2). 
January,  and  at  the  sittings  in  Banc  (9).  12  M.  &  W.  507. 
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BoiLEAu      circamBtance  which  the  jury  might  take  into  their  conBideration  in 
Btttlin.      the  estimation  of  damages. 

(Pabke,  B.  :  That  was  a  statement  on  the  record  in  the  same 
action.) 

It  has  never  been  doubted  that  an  answer  in  Chancery  is  receivable 
in  evidence  against  the  party  making  it. 

(Aldebson,  B.  :  That  is  because  the  party  on  oath  affirms  it  to  be 
true.) 

Upon  the  same  principle,  the  bill  would  be  evidence  if  it  appeared 
by  any  mode  that  the  plaintiff  admitted  the  statements  contained 
in  it.    When  his  privity  is  shown,  the  bill  becomes  primary  evidence. 

(Pabkb,  B.  :  No  doubt  the  bill,  if  admissible  at  all,  would  be 
primary  evidence.) 

[  671  ]  *  *  If  the  plaintiff  had  sued  on  this  agreement,  and  after  plea 
had  obtained  a  verdict  and  judgment,  the  record  would  have  been 
conclusive  evidence ;  and  if  so,  it  can  make  no  difference  that  the 
proceedings  are  in  another  Court.  While  the  statements  of  a  party, 
or  his  admission  of  a  letter  written  by  another,  are  receivable  in 
evidence  against  him,  upon  what  principle  is  a  deliberate  statement 
made  in  a  court  of  equity,  for  the  purpose  of  relief,  to  be  excluded  ? 

(Parkb,  B.  :  The  answers  of  the  Judges,  in  The  Banbury  Peeragf 
case  (1),  are  expressly  in  point.) 

There  the  plaintiff  proposed  to  read  in  evidence  a  bill  in  equity, 
filed  by  one  of  his  ancestors,  and  it  was  substantially  the  same  as 
if  he  had  sought  to  make  his  own  bill  evidence  in  his  own  favour. 
It  is  true  that  one  of  the  questions  put  to  the  Judges  is,  **  whether 
any  bill  in  Chancery  can  ever  be  received  as  evidence  in  a  court  of 
law,  to  prove  any  facts  either  alleged  or  denied  in  such  bill  ?  *'  But. 
that  must  be  understood  to  mean,  can  it  be  evidence  on  behalf  of 
the  person  by  whom  it  is  filed?  [He  also  cited  Ooss  v.  Quintan  (2), 
Fishmongers'  Company  v.  Robertson  {2^) ^  Brickeli  v.  Hulse  (4),  Cole  v. 
Hadley  (5),  and  Gardner  v.  Motdt  (6).] 

(1)  2  Sel.  N.  P.  756,  10th  ed.  (4)  45  E.  R.  750  {7  Ad.  ft  El.  464;. 

(2)  4  Scott,  N.  R.  471.  (5)  52  B.  R  517  (11  Ad.  ft  El.  807). 

(3)  63  B.  E.  242  (5  Man.  ft  G.  131).  (6)  50  E.  E.  480  (10  Ad.  ft  El.  464;. 
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Shee,  Serjt.,  and  Peacock,  in  support  of  the  rule  :  Boilbau 

A  bill  in  equity  is  only  evidence  that  a  suit  was  depending  between  Rutliv. 
the  parties,  in  which  certain  matters  were  in  dispute,  and  not 
evidence  of  the  facts  stated  in  the  bill :  Lord  'Ferrers  v.  Shirley  (i), 
Doe  d.  Botoerman  v.  Syboum  (2),  Banbury  Peerage  case  (s).  The 
same  principle  applies  to  a  bill  in  equity  as  to  proceedings  at  common 
law.  A  declaration  is  not  evidence  against  the  plaintiff  of  the  facts 
iherein  stated,  nor  is  a  plea  evidence  against  the  defendant ;  but 
those  pleadings  are  simply  evidence  to  show  the  existence  of  a  suit, 
and  what  was  in  issue  between  the  ^parties.  In  the  ordinary  case  [  *672  ] 
of  an  action  for  goods  sold  and  delivered,  with  pleas  of  the  general 
issue  and  payment,  could  the  latter  plea  be  taken  as  an  admission 
that  the  goods  were  in  fact  sold  ?  Suppose  a  plaintiff  declared  on 
a  contract  to  pay  20Z.,  and  at  a  future  day  deliver  a  horse,  and 
assigned  but  one  breach  for  non-payment  of  the  money  (the  time 
for  the  delivery  of  the  horse  not  having  then  arrived),  to  which  the 
defendant  pleaded  payment,  and  obtained  a  verdict,  if  the  plaintiff 
afterwards  sued  in  respect  of  the  non-delivery  of  the  horse,  and  the 
defendant  pleaded  non  assumpsit  to  that  action,  could  the  pleadings 
in  the  first  action  be  given  in  evidence  against  the  defendant  as  an 
admission  of  the  contract  ?  Or  suppose  a  declaration  containing 
two  counts,  the  one  on  a  contract  by  the  defendant  to  pay  lOOZ.  two 
months  after  date,  the  other  alleging,  that,  in  consideration  that 
the  plaintiff  would  release  the  defendant  from  the  first  contract,  he 
promised  to  pay  the  plaintiff  lOOL  ;  if  the  defendant  should  plead 
to  the  first  count  a  release,  and  to  the  second  7ion  assumpsit,  could 
the  first  plea  be  used  as  an  admission  of  the  second  contract  ?  If  the 
statements  in  pleadings  are  equivalent  to  admissions  in  the  presence 
of  witnesses,  they  must  be  so  for  all  purposes ;  and  even  if  a  plea  were 
amended,  the  original  plea  would  nevertheless  be  evidence  against 
the  defendant.  But  it  is  clear  that  admissions  in  one  plea  are  no 
proof  of  the  allegations  contained  in  another :  Edmunds  v.  Groves  (4) ; 
Smith  V.  Martin  (6) ;  and  if  not  evidence  in  the  same  cause,  how  can 
they  be  80  in  a  different  action  ?  *  *  In  Medcalfe  v.  Medcalfe  (6),  [  674  ] 
Lord  Habdwickb  said,  ''  At  law  the  rule  of  evidence  is,  that  a  bill  in 
Chancery  ought  not  to  be  received  in  evidence,  for  it  is  taken  to  be 
the  suggestions  of  counsel  only ;  but  in  this  Court  it  has  been  often 
allowed."    There,  however,  the  bill  was  read  in  the  very  same  suit. 

(1)  Pitz.  196.  (4)  2  M.  &  W.  642. 

(2)  7  T.  R.  2.  (5)  1  Dowl.  (N.  S.)  418. 
C3)  2  Sel.  N.  P.  756,  10th  ed.  (6)  1  Atk.  63. 
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BoiLEAu  (Alderbon,  B.  :  It  might  have  been  read  for  the  purpose  of  limiting 

BuTLiN.       ^^6  proof,   by  showing  that  certain  evidence  was  inadmissible, 

because  the  party  had  not  made  a  particular  statement  in  his  bill.) 

In  Kilbee  v.  Sneyd  (i),  Lord  Chancellor  Hart  refused  to  allow  a  bill 
to  be  read  as  evidence,  saying,  ''  The  Court  never  reads  a  bill  as 
evidence  of  the  plaintiff's  knowledge  of  a  fact.  It  is  mere  pleader's 
matter.  The  statements  of  a  bill  are  no  more  than  the  flourishes 
of  a  draughtsman."  Slatterie  v.  Pooley  (2),  and  Howard  v.  Smith  (3), 
are  cases  in  which  the  declarations  of  a  party  to  a  suit,  in  respect 
of  a  written  document,  were  held  to  be  evidence  against  him.  But 
an  admission  by  the  defendant  in  an  answer  in  Chancery,  is  merely 
secondary  evidence  of  the  execution  of  a  deed,  and  therefore  does 
not  supersede  the  necessity  of  proving  it  by  the  subscribing  witness : 
[  "fi^s  ]  Call  V.  Dunning  (4)  ;  2  Stark.  Evid.  25.  In  Snow  ♦d.  Lord  Crawley 
V.  Phillips  (6)  the  answer  and  other  proceedings  in  the  suit  were 
admitted  in  evidence,  as  showing  the  privity  of  the  party  in  whose 
name  the  bill  was  filed.  In  Roe  d.  Loi'd  Trimhlestown  v.  Kemmis  (6) 
the  bill  was  produced  by  the  defendant  for  the  purpose  of  showing 
the  subject-matter  of  the  suit,  and  that  certain  matters  were  in  issue 
between  the  parties.  In  Brickell  v.  Hulse  (7)  the  party  had  used  the 
affidavit  as  a  true  statement,  and  therefore  it  was  admitted  as 
evidence  against  him.  The  Court  there  advert  to  the  distinction 
between  affidavits  so  used  and  depositions  made  in  a  suit  in  equity. 

(Parke,  B.  :  The  marginal  note  to  that  case  is  not  quite  cor- 
rect (8).  If  a  person  uses  an  affidavit  containing  a  hundred 
different  statements,  they  cannot  all  be  evidence  against  him. 

Alderson,  B.  :  The  decision  itself  is  quite  correct ;  and  the 
marginal  note  should  have  been,  **  Where  a  sheriff,  in  a  case  of 
interpleader  before  a  Judge,  puts  in  an  affidavit  of  his  officer,  that 
the  latter  seized  the  goods,  that  is  evidence  as  against  a  sheriff, 
that  the  officer  did  so  seize.") 

In  Gardner  v.  Moult  (9)  the  creditor  sent  his  servant  to  prove  a 
particular  act  of  bankruptcy,  and  so  made  the  deposition  evidence 
against  him  of  such  act  of  bankruptcy.  In  Cole  v.  Hadley  (10)  it 
does  not  clearly  appear  upon  what  ground  the  evidence  was  held 

(1)  2  MoUoy,  208.  (6j  57  R.  B.  135  (9  CI.  &  Pin.  749  . 

(2)  65  R.  R.  760  (6  M.  &  W.  664).  (7)  45  R.  R.  750  (7  Ad.  &  El.  4^4). 

(3)  60  R.  R.  506  (3  Scott,  N.  R.  574).  (8)  See  2  Nev.  &  P.  426. 

(4)  4  East,  53.  (9)  50  R.  R.  480(10  Ad.  &  £1.  464\ 

(5)  1  Sid.  220.  (10)  52  R.  R.  517  (11  Ad.  &  El.  aov:. 
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admissible.    It  may  have  been  that  the  witness  was  the  plaintiff's      Boilbau 
agent,  sent  to  lay  the  information.  rutldt. 

Cur.  adv.  vtdt. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabkb,  £. : 

This  case  was  argaed  before  my  brothers  Alderson,  Bolfe,  and 
Piatt,  and  myself,  on  two  days  in  the  coarse  of  the  sittings  in  and 
after  Hilary  Term,  on  showing  cause  ^against  a  rule  nisi  to  enter  a  [  *676  ] 
verdict  for  the  plaintiff,  pursuant  to  leave  reserved  by  Lord  Dbnman. 
The  action  was  for  the  use  and  occupation  of  the  plaintiff's  house 
for  four  years  and  a  quarter,  ending  at  Christmas,  1846.  The 
defendant's  answer  was,  that  he  had  been  let  into  possession  on  an 
agreement  to  purchase  the  plaintiff's  leasehold  interest  for  680L, 
and  continued  in  such  possession  for  some  time.  The  defendant 
paid  into  Court  a  sum  sufficient  to  cover  the  compensation  for  the 
occopation  from  the  end  of  that  time  till  Christmas;  and  the 
question  was,  whether  he  was  bound  to  pay  the  remainder.  In 
order  to  discharge  himself  from  the  rent  for  this  period,  it  was 
necessary  for  him  to  prove  that  there  was  an  agreement  to  pur- 
chase, under  which  he  entered.  He  had  given  notice  to  produce 
the  agreement ;  and,  though  the  plaintiff  offered  to  produce  it,  he 
did  not  call  for  it,  but  he  put  in,  as  evidence  of  the  agreement,  the 
plaintiff's  bill  in  Chancery,  which  had  been  filed  to  compel  the 
defendant  to  perform  it,  and  which  of  course  stated  the  terms  of  it. 
The  defendant  had  answered,  and  the  cause  had  proceeded  to  a 
hearing.  It  was  objected,  that  the  statements  in  the  bill  were 
inadmissible  as  evidence  against  the  plaintiff.  Lord  Dbnman 
received  the  bill  as  some  evidence  of  the  contract,  reserving  the 
point;  and  the  question  in  the  case  is,  whether  the  bill  ought  to 
have  been  received  for  that  purpose.  It  was  not  doubted  that,  if  it 
was  to  be  received,  it  was  primary  evidence,  on  the  principle  of  the 
case  of  Slatterie  v.  Pooley  (i). 

It  is  certain  that  a  bill  in  Chancery  is  no  evidence  against  the 
party  in  whose  name  it  is  filed,  unless  his  privity  to  it  is  shown. 
That  was  decided  in  Woollett  v.  Roberts  (2),  though  no  such  decision 
was  wanted.  The  proceedings  on  such  a  bill,  after  answer,  tend  to 
diminish  the  presumption  that  it  might  have  been  filed  by  a 
stranger,  and  appear  to  have  been  held  sufficient  to  establish  the 
(1)  55  B.  R.  760  (6  M.  &  W.  664).  (2)  1  Ch.  Ca.  64. 
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BoiLEAu  *privity  of  the  party  in  whose  name  it  was  filed :  Snow  d.  Lord 
RUTLiN.  Crawley  v.  PhiUips  (i).  When  that  privity  is  established,  there  is 
[  *677  ]  no  donbt  that  the  bill  is  admissible  to  show  the  fact  that  such  a 
suit  was  instituted,  and  what  the  subject  of  it  was ;  but  the  question 
is,  whether  the  statements  in  it  are  any  evidence  against  the 
plaintiff  of  their  truth,  on  the  footing  of  an  admission.  Upon  this 
point  the  authorities  are  conflicting. 

In  the  case  referred  to  in  Siderfin,  it  would  seem  that  the  bill, 
which  was  filed  by  the  defendant  to  be  relieved  from  a  bond  as 
simoniacal,  was  used  against  him  to  prove  that  he  was  simoniacally 
presented ;  but  it  does  not  very  distinctly  so  appear. 

In  BuUer's  Nisi  Prius  (2)  a  bill  in  Chancery  is  said  to  be 
"evidence  against  the  complainant,  for  the  allegations  of  every 
man's  bill  shall  be  supposed  to  be  true ;  and  therefore,  it  amounts 
to  a  confession  and  admission  of  the  truth  of  any  fact ;  and  if  the 
counsel  have  mingled  in  it  any  fact  that  is  not  true,  the  party  may 
have  his  action."  And,  after  referring  to  the  conflicting  authority 
in  Fitzgibbon,  196,  the  author  of  that  Treatise  on  the  Law  of  Nisi 
Prius  (3)  lays  it  down  as  a  clear  proposition,  that  where  the  matter 
is  stated  by  the  bill  as  a  fact  on  which  the  plaintiff  founds  his 
claim  for  relief,  it  will  be  admitted  in  evidence,  and  will  amount  to 
proof  of  a  confession. 

These  are  the  authorities  in  favour  of  the  defendant.  The  recent 
case  of  Lord  TrimlesUnvn  v.  Keminis  (4),  which  was  also  mentioned,  is 
not  one  in  his  favour,  for  the  bill  was  there  admitted  to  show  what 
the  subject  of  the  suit  was,  and  to  explain  a  subsequent  agreement 
for  a  settlement  between  the  parties. 
[  •ers  ]  On  the  other  hand,  in  the  above-mentioned  case  of  Lord  *Ferrer$ 

V.  Shirley  (5),  a  bill  preferred  by  the  defendant,  stating  the  exist- 
ence of  a  deed  at  that  time,  was  objected  to  as  proof  of  that  fact, 
on  the  ground  that  it  was  no  more  than  the  surmise  of  counsel  for 
the  better  discovery  of  the  title ;  and  the  Court  would  not  suffer  it 
to  be  read.  And  Lord  Kenton,  in  Doe  d.  Bowennan  v.  Syboum  (6), 
where  the  distinction  was  insisted  upon  between  facts  stated  by 
way  of  inducement,  and  those  whereon  the  plaintiff  founds  his 
claim  for  relief,  rejected  that  distinction,  and  pronounced  his 
judgment,  in  which  the  Court  acquiesced,  that  a  bill  in  Chancery 

(1)1  Sid.  220.  published  in  tlie  name  of  Mr.  Justice 

(2)  P.  236.  BuUer. 

(3)  In  the  course  of  the  argument  (4)  61  R.  R.  135  (9  CI.  ft  Fin.  749). 
Parke»  B.,  stated,  that  the  Treatise  (d)  Fitz.  19d. 

was  written  by  Lord  Bathurst,  though         (6)  7  T.  E.  2. 
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is  never  admitted  farther  than  to  show  that  such  a  bill  did  exist,      Boileau 

and  that  certain  facts  were  in  issue  between  the  parties,  in  order  to 

let  in  the  answer  or  depositions.    And  it  appears  that  in  Taylor  v. 

Cole  (1)  his  Lordship  held  the  same  doctrine ;  with  the  exception, 

that  a  bill  in  Chancery  by  an  ancestor  was  evidence  to  prove  a  family 

pedigree  stated  therein,  in  the  same  manner  as  an  inscription  on 

a  tombstone,  or  an  entry  in  a  Bible. 

This  exception  also  was  disallowed  by  the  opinion  of  the  Judges 
in  The  Banbury  Peerage  case,  (reported  in  2  Selwyn's  Nisi  Prius, 
766,  10th  ed.,  and  correctly  reported,  for  I  have  examined  the 
books  of  the  Committee  of  Privileges,  28th  February  and  30th  May, 
1809).  The  Judges  unanimously  held,  that  a  bill  in  equity  was  no 
proof  of  the  facts  thereon  alleged,  or  as  a  declaration  respecting 
pedigree ;  that  it  made  no  distinction  that  the  bill  was  filed  for 
reliel  And,  in  answer  to  the  question,  whether  any  bill  in 
Chancery  can  ever  be  received  as  evidence  in  a  court  of  law,  to 
prove  any  facts  either  alleged  or  denied  in  such  bill,  the  Judges 
gave  their  opinion,  that,  generally  speaking,  a  bill  in  Chancery 
cannot  be  received  as  evidence  to  prove  any  fact  alleged  or  denied 
in  Buch  bill.  But,  whether  any  possible  case  might  be  put  which 
would  form  an  exception  *to  such  general  rule,  the  Judges  could  [  *679  ] 
not  undertake  to  say.  In  the  case  of  Medcalfe  v.  Medcalfe  (2),  Lord 
Chancellor  Habdwigkb  held,  that  the  rule  of  evidence  at  law  was, 
that  a  bill  in  Chancery  ought  not  to  be  received  in  evidence,  for  it 
is  taken  to  be  the  suggestion  of  counsel  only ;  but  in  the  Court  of 
Chancery  it  had  been  often  allowed,  and  the  bill  was  read.  This 
distinction  was  afterwards  repudiated  in  the  case  of  KUbeev.  Sneyd(s) 
by  Lord  Chancellor  Habt.  When  the  defendant's  counsel  offered 
to  sead  part  of  the  bill,  as  proof  of  certain  facts  on  which  he  rested 
part  of  his  defence,  the  Lord  Chancellor  said,  the  Court  never 
read  a  bill  as  evidence  of  the  plaintiff's  knowledge  of  a  fact :  "  It 
is  mere  pleader's  matter ;  the  statements  of  a  bill  are  no  more  than 
the  flourishes  of  the  draughtsman  ;  "  and  that  no  decree  was  ever 
founded  on  the  allegations  of  a  plaintiff's  bill,  as  evidence  of  facts ; 
and  he  further  said,  that  the  statements  of  a  bill  are  not  evidence, 
and  the  Registrar  could  not  enter  any  part  of  it  on  his  notes  as  read. 

In  this  state  of  the  authorities  directly  bearing  upon  this  ques- 
tion, therB  can  be  no  doubt  that  the  weight  of  them  is  against  the 
reception  of  a  bill  in  equity  as  an  admission  of  the  truth  of  any  of 

(1)  7  T.  B.  9,  n.  (3)  2  MoUoy,  208. 

(2)  1  Atk.  63. 
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BoiLEAu      the  alleged  facts.    But  it  was  argued,  that  there  are  many  more 

BuTLiN.  recent  authorities  indirectly  bearing  upon  this  question,  which 
afford  a  strong  analogy  in  favour  of  the  reception  of  a  bill  in  equity 
as  evidence  in  the  nature  of  a  confession.  These  are  the  cases  of 
Brickell  v.  HtUse  (i)  and  Gardner  v.  Moidt  (2).  In  the  first  of  these, 
a  party  using  an  affidavit  on  a  motion,  in  the  second,  by  sending 
another  to  state  a  particular  fact,  was  held  to  make  the  affidavit 
and  statement  respectively  evidence  against  himself.  These  cases 
do  not  fall  under  the  description  of  pleadings  by  parties ;  they  are 

[  *680  ]  *rather  instances  of  admission  by  conduct,  and  are  analogous  to 
those  in  which  the  declarations  of  third  persons  are  made  evidence 
by  the  express  reference  of  the  party  to  them  as  being  true.  This 
is  the  explanation  very  rightly  given  in  Mr.  Taylor's  recent  Treatise 
on  Evidence.  In  the  first  of  the  above-mentioned  cases  it  may  be 
presumed  that  the  defendant  prepared  the  affidavit,  which  he  after- 
wards exhibited  as  true ;  at  all  events,  that  he  exhibited  it  for  the 
purpose  of  proving  a  certain  fact.  In  the  second,  it  must  be  taken 
that  he  sent  the  servant  to  prove  a  particular  act  of  bankruptcy ; 
for,  if  he  sent  him  to  be  examined  as  a  witness,  and  to  give  evidence 
generally  as  to  any  act  to  which  the  Commissioner  might  examine 
him,  there  could  be  no  reason  for  holding  that  his  answers  would 
be  evidence  against  the  party,  any  more  than  there  would  be  for 
receiving  the  evidence  of  a  witness  examined  by  a  party  in  an 
ordinary  trial  at  law,  as  an  implied  admission  by  him,  which,  it  is 
conceded,  can  never  be  done.  (See  Lord  Dbnman's  judgment  in 
both  the  cases  last  cited.)  The  case  of  Col€  v.  Hadley  (3)  was  also 
referred  to  as  an  authority.  From  the  short  report  of  that  case,  it 
is  not  clear  on  what  ground  the  evidence  was  received.  It  would 
seem  that  it  was  received  as  the  deposition  of  a  witness  on  a  prior 
inquiry,  between  the  same  parties,  on  the  same  question.  It  could 
not  be  on  the  ground  that  the  statement  was  evidence  against  the 
party,  simply  because  the  witness  was  produced  by  him,  as  the 
contrary  was  laid  down  in  the  two  cases  of  Brickell  v.  Hulse  and 
Gardner  v.  Motdt,  which  were  referred  to.  These  authorities, 
therefore,  afford  no  reason  for  doubting  the  propriety  of  the 
decisions  above  referred  to  as  to  bills  in  equity.  It  would  seem 
that  those,  as  well  as  pleadings  at  common  law,  are  not  to  be 
treated  as  positive  allegations  of  the  truth  of  the  facts  therein,  for 

[  •esi  ]      all  purposes,  but  only  as  statements  of  the  *case  of  the  party,  to  be 

(1)  45  R.  R  750  (7  Ad.  &  El.  454).  (3)  52  R.  R.  517  (1 1  Ad.  &  EI.  807). 

(2)  50  R.  R.  480  (10  Ad.  &  El.  464). 
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admitted  or  denied  by  the  opposite  side,  and  if  denied  to  be  proved,      Boileau 
and  ultimately  submitted  for  judicial  decision.  Rutlin. 

The  facts  actually  decided  by  an  issue  in  any  suit  cannot  be 
again  litigated  between  the  same  parties,  and  are  evidence  between 
them,  and  that  conclusive,  upon  a  different  principle^  and  for  the 
purpose  of  terminating  litigation;  and  so  are  the  material  facts 
alleged  by  one  party,  which  are  directly  admitted  by  the  opposite 
party,  or  indirectly  admitted  by  taking  a  traverse  on  some  other 
facts,  but  only  if  the  traverse  is  found  against  the  party  making  it. 
But  the  statements  of  a  party  in  a  declaration  or  plea,  though,  for  the 
purposes  of  the  cause,  he  is  bound  by  those  that  are  material,  and  the 
evidence  must  be  confined  to  them  upon  an  issue,  ought  not,  it  should 
seem,  to  be  treated  as  confessions  of  the  truth  of  the  facts  stated. 

Many  cases  were  suggested  in  the  argument  before  us,  of  the 
inconveniences  and  absurdities  which  would  follow  from  their 
admission  as  evidence  in  other  suits,  of  the  truth  of  the  facts  stated. 
There  is,  however,  we  believe,  no  direct  authority  on  this  point. 
The  dictum  of  Lord  Chief  Justice  Tindal,  in  The  Fishmongers' 
Company  v.  Robinson  (i),  which  was  referred  to  in  argument,  seems 
to  be  considered  as  amoimting  to  a  decision  on  this  point ;  but  it 
was  unnecessary  for  the  determination  of  that  case.  It  is  enough, 
however,  to  say,  that,  as  to  bills  of  equity,  the  weight  of  authority 
is  clearly  against  their  admissibility,  for  the  only  purpose  for  which 
they  were  material  in  the  present  case ;  and  we  are  bound  by  that 
authority. 

It  becomes  unnecessary  to  consider  the  other  point  argued  before 
us.  The  rule  must  be  absolute  to  enter  a  verdict  for  the  larger 
sum,  as  the  defendant  cannot  be  allowed  anything  for  repairs. 

litde  absolute. 
TAN  CASTEEL  and  Others  v.  BOOKER  and  Others  (2).       i848. 

(2  Ex.  691—710 ;  S.  C.  18  L.  J.  Ex.  9.)  ^/^  1  J; 

L.,  S.  &  Ck).,  the  oorrespondents  at  Rio  of  B.  &  Co.,  merchants  at  Liver-  "~" 

pool,  purchaeed  a  quantity  of  coffee,  on  their  own  credit  principally,  but  in  '-  ^ 
part  with  funds  supplied  by  B.  &  Co.  For  the  amount  of  the  purchase  on 
their  credit,  L.,  S.  &  Co.  drew  bills  on  B.  &  Co.,  and  the  coffee  they 
shipped  on  board  a  vessel  of  B.  &  Co.,  bound  for  *'  Cork  and  a  market."  An 
invoice  was  made  out,  stating  the  coffee  to  be  shipped  by  order  and  on 
account  and  risk  of  B.  &  Co. ;  but  L.,  S.  &  Co.  procured  the  captain  to 
sign  bills  of  lading,  making  the  coffee  deliverable  to  their  order  or  assigns, 

(1)  63  B.  B.  242  (5  Man.  &  G.  192).      19(1),  and  authorities  there  cited  by 

(2)  Sale  of   Goods  Act,   1893,  s.      Mr.  Chalmers.— F.  P. 
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Yak  «       ''  freight  free.''    One  of  these  bills  they  indorsed  in  blank,  and  transmitted 

Castbei.  by  post  to  B.  &  Co.  on  the  21st  of  September.    At  the  end  of  September, 

^'  A.  W.,  the  agent  in  England,  of  Ij.,  S.  &  Co.,  asked  the  principal  partner 

in  the  firm  of  B.  &  Go.  to  caiuse  the  bill  of  lading  to  be  placed  in  third 
hands,  to  secure  the  bills  drawn  on  account  of  the  purchase,  to  which  he 
agreed,  and  on  the  16th  of  October  gave  a  written  order  to  that  effect  On 
the  12th  of  November,  which  was  after  B.  &  Co.  had  committed  an  act  of 
bankruptcy,  the  bill  of  lading  arrived,  and  was,  in  pursuance  of  the  above- 
mentioned  agreement,  delivered  to  A.  W.  for  the  above-mentioned  purpose, 
who,  after  the  Jiat^  pledged  it  for  a  large  advance  with  the  plaintiffs, 
merchants  at  Botterdam.  The  cargo  having  afterwards  arrived,  the 
assignees  got  possession  of  it,  and  trover  was  brought  by  the  plaintifib,  as 
indorsees  of  the  bill  of  lading :  Held,  that  though  the  contract  was  prima 
facie  made  on  behalf  of  the  vendors,  it  was  a  question  for  the  jury,  looking 
at  the  form  of  the  bill  of  lading  and  language  of  the  invoice,  &c.,  whether 
the  goods  were  not  really  delivered  on  board,  to  be  carried  for  and  on 
account  and  at  the  risk  of  the  bankrupts ;  and  if  they  were,  the  right  of 
stoppage  in  transitu ,  and  also  the  power  of  rescinding  by  the  bankrupts,  so 
as  to  defeat  the  rights  of  their  creditors,  were  both  at  an  end ;  but  if  the 
jury  should  think,  from  the  form  of  the  bill  of  lading,  that  it  was  intended 
to  preserve  the  rights  of  the  impaid  vendors  imtil  some  further  act  was 
done,  by  transferring  the  bill  of  lading,  the  right  to  stop  the  goods  in 
transitu,  and  also  the  power  of  rescinding,  would  continue  imtil  the  bill  of 
lading,  indorsed,  reached  the  hands  of  the  bankrupts ;  in  which  latter  case 
it  was  competent  for  them  to  give  the  unpaid  vendors  a  lien  on  the  whole 
for  the  pai-t  not  paid  (1). 

Tboveb  for  coffee.    Pleas,  Not  guilty,  and  not  possessed. 

At  the  trial,  before  Bolfe,  B.,  at  the  Liverpool  Spring  Assizes, 
1848,  it  appeared  that  the  defendants  were  the  assignees  of  Barton, 
Irlam,  and  Higginson,  of  Liverpool,  who  had  become  bankrupt,  and 
that  the  plaintiffs,  who  were  merchants  at  Botterdam,  claimed  the 
coffee  in  question,  which  was  the  cargo  of  the  ship  Vigilant,  as 
indorsees  for  value  of  the  bill  of  lading,  from  A.  W.  Lyon,  of  Liver- 
pool. A.  W.  Lyon  traded  as  a  commission  merchant;  he  was 
correspondent  of  and  agent  for  the  house  of  Lyon,  Schwind  &  Co., 
at  Bio  de  Janeiro,  and  was  a  partner  in  that  house.  In  the  month 
[  *692  ]  of  September,  1847,  Barton,  Irlam,  and  *Higginson  sent  two  vessels, 
the  Alice  and  the  Vigilant,  of  which  they  were  owners,  to  Bio  de 
Janeiro  for  cargoes  to  be  shipped  by  Lyon,  Schwind  &  Co.,  on 
account  of  Barton,  Irlam,  and  Higginson.  The  Vigilant  was  laden 
with  coals  belonging  to  Barton,  Irlam,  and  Higginson,  and  consigned 
to  Lyon,  Schwind  &  Co.,  who  advanced  the  disbursements  for  the 
ship,  sold  the  coals,  and  received  the  price.  Partly  with  this 
money,  but  principally  on  their  own  credit,  they  procured  5,090 
bags  of  coffee,  which  they  shipped  on  board  the  Vigilant,  and  took 

(I)  As    to   the  other  points  decided  see  note  (1),  p.  739;    and  note  (1), 
p.  742,  post.— J,  G.  P. 
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from  the  master  bills  of  lading  dated  the  21st  September,  1847,  at         Van 
Rio  de  Janeiro,  for  6,090  bags  of  coffee,  shipped  by  Lyon,  Schwind  t. 

&  Co.  of  Janeiro,  on  board  the  Vigilant,  bound  "  for  Cork  and  a  Bookbb. 
market,"  deliverable  ''  to  order  or  assigns,  he  or  they  paying 
freight  free."  The  word  "  free  "  was  in  writing — the  words  "  he 
or  they  paying  freight,"  were  in  a  printed  form.  An  invoice  was 
made  oat,  stating  the  coffee  to  have  been  shipped  by  Lyon, 
Schwind  &  Co.,  of  Bio,  on  board  the  Vigilant,  bound  for  Cork  and 
a  market, ''  by  order  and  for  the  account  and  risk  of  Barton,  Irlam, 
and  Higginson."  On  the  back  of  this  invoice,  Lyon,  Schwind  &  Co. 
made  out  an  account  current  between  themselves  and  Barton, 
Irlam,  and  Higginson,  in  which  they  took  credit  for  the  amount  of 
the  disbursements  for  the  ship,  and  the  invoice  price  of  the  coffee, 
and  debited  themselves  with  the  proceeds  of  the  coals,  and  the 
amount  of  two  bills  drawn  for  the  balance  upon  Barton,  Irlam,  and 
Higginson.  One  of  these  drafts  was  payable  to  the  order  of  A.  W. 
Lyon,  the  other  to  the  order  of  Carruthers  &  Co. ;  and  both  were 
expressed  to  be  ''  for  value  in  account,  which  place  to  the  account 
of  coffee,  per  Vigilant,  as  advised  by  Lyon,  Schwind  &  Co."  Lyon, 
Schwind  &  Co.  indorsed  one  part  of  the  bill  of  lading  in  blank, 
and  on  the  24th  September  sent  it  so  indorsed,  together  with  the 
invoice  and  account  current,  by  post,  in  a  letter  addressed  to 
Barton,  Irlam,  and  Higginson. 

The  principal  partner  in  the  firm  of  Barton,  Irlam,  and  Higginson  [  693  ] 
was  Jonathan  Higginson,  who  resided  at  Liverpool,  and  managed 
the  business  of  the  house  there.  The  firm,  which  had  been 
established  many  years,  and  had  traded  to  an  immense  extent, 
from  time  to  time  obtained  advances  from  their  bankers,  the  Boyal 
Bank  of  Liverpool.  In  the  beginning  of  the  year  1847,  the  balance 
due  to  the  Boyal  Bank  amounted  to  nearly  half  a  million  ;  and  the 
manager  and  directors  becoming  alarmed,  pressed  J.  Higginson 
for  security,  or  that  he  should  reduce  the  balance.  Some  angi-y 
discussions  having  in  consequence  taken  place,  on  the  28rd  of 
September  the  directors  of  the  Boyal  Bank  passed  a  formal  resolu- 
tion, that,  unless  the  balance  then  due  to  the  Bank,  amounting  to 
460,000Z.  and  upwards,  was  secured  or  paid,  proceedings  should  be 
taken  against  the  sureties  of  Messrs.  Barton,  Irlam,  and  Higginson  ; 
and  they  forwarded  a  copy  of  this  resolution  to  J.  Higginson. 

The  resolution  was  intended  to  be  strictly  secret,  but  by  a 
private  channel  it  became  known  to  A.  W.  Lyon  about  the  end  of 
September.    He  in  consequence  sent  to  the  office  of  J.  Higginson 
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Vak  a  note,  of  which  no  copy  was  kept,  and  which  could  not  be  found 
^™^  amongst  the  bankrupt's  papers.  J.  Higginson,  who  was  at  that 
BooKiBK.  ii^Q  absent  from  Liverpool,  wrote  in  answer,  requesting  A.  W. 
Lyon  to  visit  him  at  his  shooting  lodge,  at  Huyton.  On  the  7th  of 
October  A.  W.  Lyon  went  there,  and  one  Parsons,  the  managing 
clerk  of  Barton,  Lrlam,  and  Higginson  was  also  there.  On  the  8th, 
some  conversation  took  place  between  J.  Higginson  and  A.  W. 
Lyon,  in  the  presence  of  Parsons,  the  nature  and  effect  of  which 
was  the  chief  disputed  fact  at  the  trial.  The  plaintiffs*  case  was, 
that  this  conversation  amounted  to  a  demand,  on  the  part  of 
A.  W.  Lyon,  that  the  bills  of  lading  of  the  expected  cargoes  of  the 
Alice  and  Vigilant  should  on  their  arrival  be  placed  in  the  hands  of 
a  third  party,  as  a  security  for  the  bills  expected  to  be,  and  which, 
[  *eH  ]  *as  above  stated,  were  in  fact  drawn  against  those  cargoes,  and  a 
promise  by  Higginson  that  this  should  be  done.  The  defendants 
maintained  that  it  was  no  more  than  some  vague  statements  on 
the  part  of  J.  Higginson;  that  A.  W.  Lyon  need  not  be  uneasy 
about  the  drafts,  as  he  would  take  care  that  the  proceeds  of  the 
cargoes  were  applied  to  honouring  them.  Nothing  was  done 
at  the  time,  and  A.  W.  Lyon  returned  to  Liverpool  on  the  10th. 
On  the  16th  of  October  J.  Higginson  arrived  in  Liverpool,  and  on 
his  arrival  received  a  letter  from  the  directors  of  the  Boyal  Bank, 
in  plain  terms  telling  him,  that,  unless  he  secured  the  debt  due  to 
them,  the  firm  should  be  made  bankrupt.  J.  Higginson  on  the 
same  morning  caused  his  clerk  to  draw  out  a  letter  addressed  to 
Mr.  Haynes  Higginson,  his  brother,  (who  was  not  concerned  in  the 
house  of  Barton,  Irlam,  and  Higginson,)  in  the  following  terms  : 

"  LivEBPOOL,  October  16, 1847. 
**  Dbab  Sir, — According  to  arrangement  with  Mr.  A.  W.  Lyon, 
we  request  that  you  will  hold  to  his  order  the  bills  of  lading  that 
have  to  come  forward  for  the  cargoes  per  Alice  and  Vigilant,  (which 
vessels  will  be  laden  on  our  account  by  Messrs.  Lyon,  Schwind  & 
Co.,  of  Bio,)  until  the  drafts  drawn  and  to  be  drawn  against  scud 
cargoes  are  paid. 

"  We  remain,  dear  Sir, 

"  Your  most  obedient  sei-vants, 

''Barton,  Irlam,  and  HioeiNsoN.*' 

J.  Higginson  signed  this  letter  in  the  name  of  the  firm,  sent  for 
A.  W.  Lyon  and  Haynes  Higginson,  and  in  the  presence  of  the 
former  handed  the  letter  to  Haynes  Higginson.    At  the  same  time, 
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he  handed  a  similar  letter  to  Haynes  Higginson,  relating  to  some        vak 
other  cargoes  in  favour  of  another  house ;  and  he  also  gave  A.  W.        ^^tbel 
Lyon  the  bills  of  lading  of  some  other  cargoes  as  security  for  bills      Bookb«- 
of  exchange  which  had  been  drawn  by  another  correspondent,  *and       [  •696  ] 
were  then  running.     These  transactions,  if  valid,  disposed  of  all 
the  available  property  of  Barton,  Irlam,  and  Higginson. 

On  the  21st  of  October  the  partners  in  that  firm  were  served 
with  an  affidavit  of  debt,  on  the  part  of  the  Boyal  Bank,  under  the 
1  <&  2  Vict.  c.  1 10,  and  on  the  18th  of  November  a  fiat  issued 
against  the  firm,  which  owed  upwards  of  900,000^.,  and  had  no 
assets  except  the  equity  of  redemption  of  some  mortgaged  estates, 
and  the  property  disposed  of  on  the  16th  of  October. 

On  the  12th  of  November,  being  the  day  after  the  act  of  bank- 
ruptcy was  complete,  the  above-mentioned  letter  from  Lyon, 
Schwind  k  Co.,  to  Barton,  Irlam,  and  Higginson,  containing  the 
bill  of  lading  indorsed  in  blank,  the  invoice,  and  account  current, 
arrived  by  post.  The  bill  of  lading  was  on  the  same  day  handed 
to  A.  W.  Lyon,  by  Haynes  Higginson.  A  clerk  was  sent  on  the 
same  day  to  Cork,  with  instructions  from  Barton,  Irlam,  and  Higgin- 
son, and  also  from  A.  W.  Lyon,  to  order  the  Vigilant  to  Rotterdam. 
A.  W.  Lyon  then  entered  into  an  arrangement  with  the  plaintiffs, 
by  which  he  was  to  consign  the  coffee  to  them  at  Rotterdam,  and 
they  were  to  make  him  advances  on  the  consignments.  He  indorsed 
the  bill  of  lading  by  writing  his  own  name  under  the  indorsement 
of  Lyon  Schwind  &  Co.,  and  on  the  16th  of  November  forwarded 
it  to  the  plaintiffs,  and  received  about  5,000{.  in  advance  upon  it. 
This  was,  on  the  plaintiffs'  part,  a  perfectly  fair  transaction,  and 
entered  into  by  them  without  the  slightest  knowledge  of  the 
circumstances  under  which  the  bill  of  lading  came  to  the  hands  of 
A.  W.  Lyon.  The  drafts  having  become  due,  A.  W.  Lyon  paid 
part  of  them,  for  the  honour  of  the  drawers. 

The  Vigilant  sailed  on  the  27th  of  September.  She  was  pre- 
vented by  stress  of  weather  from  going  to  Cork  for  orders,  and  on 
the  80th  of  November  put  into  Liverpool.  The  captain,  who  was 
ignorant  of  the  bankruptcy  of  Barton,  *Irlam,  and  Higginson,  went  T  *«96  ] 
on  shore  to  report  his  arrival  at  their  counting-house,  and  found  it 
closed.  On  his  return  he  found  a  messenger  in  possession  of  the 
ship  and  cargo,  and  was  immediately  after  served  with  two  notices, 
one  from  the  plaintiffs,  claiming  the  cargo  as  indorsees  of  the  bill 
of  lading,  and  another  from  A.  W.  Lyon,  claiming  to  stop  the  goods 
in  transitu^  on  behalf  of  Lyon,  Schwind  &  Co.,  as  unpaid  vendors. 
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Van  On  the  part  of  the  plaintiffs  it  was  contended,  first,  that  A.  W. 

Gabtkel 

t,  Lyon  had  a  right  to  stop  the  goods  in  transitu ;  secondly,  that  the 

BoOKBB.  delivery  of  the  letter  of  the  16th  of  October,  1847,  was  not  a 
fraudulent  preference,  but  merely  the  fulfilment  of  a  binding 
agreement  made  at  the  time  of  the  above-mentioned  conversation 
between  J.  Higginson  and  A.  W.  Lyon  at  Huyton ;  thirdly,  that, 
under  the  Factors  Acts,  A.  W.  Lyon  had  a  right  to  pledge  the  bill 
of  lading  for  the  advances  made  upon  it.  The  defendants*  counsel 
contended,  that  the  delivery  of  the  letter  was  a  voluntary  act  done 
for  the  purpose  of  favouring  A.  W.  Lyon,  or  rather,  to  prevent  the 
Boyal  Bank  from  gaining  any  advantage  from  their  making  the 
firm  of  Barton,  L-lam,  and  Higginson  bankrupt.  They  also  argued, 
that,  at  all  events,  the  plaintiffs  could  not  maintain  trover,  as  the 
agreement  merely  gave  Lyon  a  personal  lien  until  the  drafts  were 
paid,  and  conferred  no  authority  to  pledge  the  bill  of  lading. 

The  learned  Judge  told  the  jury  that  there  could  be  no  right  to 
stop  the  goods  in  transitu,  because  the  delivery  on  board  the  con- 
signees' own  ship  amounted  to  a  taking  possession,  and  if  not,  the 
seizure  by  the  messenger  did  ;  that  the  Factors  Act  did  not  apply, 
as  Lyon  was  not  a  person  intrusted  with  the  bill  of  lading  as  factor 
or  agent,  but  held  it  in  his  own  right;  that  the  plaintiffs'  title 
depended  upon  whether  or  no  the  delivery  of  the  letter  of  the  16th 
of  October  was  a  fraudulent  preference  ;  and  that,  in  point  of  law, 
it  was  a  fraudulent  preference,  unless  the  bankrupt  J.  Higginson 

[  •697  ]  was  actuated  by  fear,  that,  unless  *he  delivered  it,  he  would  be 
subject  to  proceedings.     The  jury  having  found  for  the  defendants, 

The  Attorney-General  (April  20)  moved  for  a  new  trial,  on  the 
ground  of  misdirection : 

First :  the  learned  Judge  was  wrong  in  telling  the  jury  that  there 
was  no  right  of  stoppage  in  transitu.  Although  the  coffee  was 
shipped  on  board  the  vessel  of  Barton,  Irlam,  and  Higginson,  yet  the 
consignors,  Lyon,  Schwind  &  Co.,  had  received  bills  of  lading 
making  the  coffee  deliverable  "  to  order  or  assigns ; "  Barton, 
Irlam,  and  Higginson,  for  the  purpose  of  this  transaction,  were 
mere  carriers,  and  the  transiUis  would  continue  until  the  goods 
arrived  at  their  destination  under  the  bill  of  lading,  viz.  "Cork  and 
a  market." 

(Parke,  B.  :  In  the  recent  case  of  Wait  v.  Baker  (i),  where  goods 
(1)  Supra,  p.  469  (2  Ex.  1). 
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were  shipped  under  a  bill  of  lading,  making  them  deliverable  to  the        Van 
consignor's  order,  we  thought  that  the  property  did  not  vest  until        ^^tbel 
the  indorsed  bill  of  lading  was  accepted  by  the  consignee.     Now  in      Bookeb. 
this  case,  if  the  property  did  not  vest  in  Barton,  Irlam,  and  Higginson, 
would  they  not  have  a  right  to  repudiate  the  contract  ?) 

They  might ;  and  such  repudiation  would  be  good  as  against  the 
assignees,  even  though  voluntary  and  in  contemplation  of  bank- 
ruptey :  Atkin  v.  Bartoick(i),  Dixon  v.  BaMwen  (2).  Secondly  :  the 
ruling  of  the  learned  Judge,  upon  the  question  of  fraudulent 
preference,  conflicts  with  many  decided  cases.     *     *    ♦ 

A  rule  nisi  having  been  granted,  [  698  ] 

Martin,  Crompton,  and  Corrie,  showed  cause  (June  27) :  [  699  ] 

First,  it  has  been  suggested  that  the  case  falls  within  the 
authority  of  Atkin  v.  Barwick(i),  and  Dixon  v.  Baldwen(2),  and 
that  the  bankrupts  had  a  right  to  repudiate  the  contract  and  return 
the  goods.  Those  cases,  however,  only  show  that  an  insolvent 
purchaser  may,  before  delivery,  rescind  the  contract  in  toto ;  but  he 
cannot,  as  here,  take  to  the  property  and  make  a  new  contract  in 
respect  of  it.  This  transaction  with  Lyon  could  have  no  effect 
except  by  way  of  a  new  contract.  Lyon,  Schwind  &  Co.,  bought 
at  Bio,  as  the  agents  of  Barton,  Irlam,  and  Higginson,  and  partly 
with  their  money,  certain  goods  which  were  shipped  on  board  their 
ships  sent  for  that  purpose,  and  the  invoice  stated  that  the  goods 
were  shipped  by  their  order,  and  on  their  account,  and  at  their  risk. 
It  is  difficult  to  imagine  a  more  complete  delivery. 

(Parke,  B.  :  A  delivery  on  board  a  purchaser's  ship  is  in  general 
a  delivery  to  him ;  but  according  to  the  decision  of  this  Court,  in 
Wait  V.  Baker  (8),  where  goods  are  shipped  under  a  bill  of  lading 
making  them  deliverable  to  the  shipper's  own  order,  the  property 
does  not  vest  in  the  consignee  until  the  bill  of  lading  has  been 
delivered  to  and  accepted  by  him.) 

The  fact  of  the  consignors  indorsing  the  bill  of  lading  in  blank 
and  sending  it  to  the  bankrupts,  shows  that  the  former  never 
intended  to  take  any  precaution  against  the  property  vesting  in 
the  latter. 

(Pabkb,  B.,  referred  to  Mitchel  v.  Ede  (4).) 

(1)  1  Str.  165.  (3)  Supra,  p.  469  (2  Ex.  1). 

(2)  7  R.  E.  681  (5  East,  176).  (4)  52  R.  R.  525  (11  Ad.  &  EL  888 
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Van  The  general  rule  is,  that  if  goods  are  shipped  on  board  a  chartered 
r.  vessel,  the  property  v^ts  in  the  consignee,  subject  to  the  right  of 

BooKBB.  stoppage  in  transitu;  but  if  the  goods  are  placed  on  board  the 
purchaser's  own  ship,  that  is  an  absolute  delivery — the  same  as  if 
placed  in  his  cart.  The  shipper  may,  however,  protect  himself  by 
taking  a  bill  of  lading,  making  the  goods  deliverable  to  his  own 

[  *700  ]  *order  only ;  but  in  that  case  the  property  would  pass  as  soon  as  he 
indorsed  the  bill  of  lading  generally.  Here  no  precaution  was  taken 
to  prevent  the  transittis  of  the  property :  the  goods  were  delivered 
under  a  bill  of  lading,  in  terms  enabling  the  party  to  negotiate  it. 

(Pabke,  B.  :  After  the  bill  of  lading  was  forwarded,  but  before  it 
arrived,  was  it  not  competent  for  the  vendees  to  rescind  the  contract, 
and  deliver  up  the  goods  to  the  agent  of  the  vendors  ?) 

Though  they  might  altogether  rescind  the  contract,  they  could  not, 
as  here,  take  the  property  and  give  a  security  upon  it.  The  letter 
of  the  16th  October  is  no  rescission  of  the  contract,  but  an  agree- 
ment that  Lyon  should  have  a  lien  on  the  cargoes  until  the  drafts 
were  paid.  If  the  goods  should  fetch  more  than  the  amount  of  the 
drafts,Barton,Irlam,  and  Higginson  were  to  have  the  surplus;  if  the 
goods  produced  less,  Lyon  would  have  a  claim  against  Barton, 
Irlam,  and  Higginson  for  the  deficiency.  Instead  of  rescinding  the 
contract,  the  parties  affirm  it,  and  make  it  the  basis  of  a  new 
contract.  Sinith  v.  Field  (i)  is  a  distinct  authority,  that  to  bring  a 
transaction  within  Atkin  v.  Bartvi^k  (2)  there  must  be  a  complete 
rescission  of  the  contract.     ♦     *     * 

[  701  ]  (Parke,  B.  :  In  Smith  v.  Field  there  was  an  offer  to  rescind  the 

contract,  which  offer  the  insolvent  at  -the  time  had  a  right  to 
make,  but  which  was  not  accepted ;  therefore  the  contract  was  not 
rescinded,  and  the  goods  passed  to  the  assignees.  In  this  case 
it  is  important  to  consider  whether  Lyon  could  have  stopped  the 
goods  in  transitu,  because  if  he  had  the  power,  instead  of  exercising 
it  he  made  a  contract  to  have  the  goods.) 

There  can  be  no  right  of  stoppage  in  transitu,  unless  the  goods  are 
in  the  possession  of  a  third  party,  for  the  purpose  of  carriage. 
Goods  delivered  on  board  the  vendee's  ship  cannot  be  subject  to 
such  a  right,  for  the  property  vests  absolutely  in  him  by  the 
delivery:  In  re  Humberston(s),  Ogle  v.  Atkinson (4,).    The  bills  of 

(1)  1  R.  R.  630  (5  T.  R  402).  (4)  15  E.  E.   647  (1  Marsh.  323;  5 

(2)  1  Str.  165.  Taunt.  759). 

(3)  1  De  Gex,  263. 
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lading  make  no  difference  as  between  the  parties ;  they  are  nothing        Van 
more  than  the  master's  receipt  of  the  goods.    It  is  true  that,  in  r. 

Lickharrotc  v.  Mason  (i),  it  was  held  that  the  right  of  *the  consignor  ^oo^«^ 
was  divested,  as  against  the  assignee  of  a  bill  of  lading  for  a  valu- 
able consideration ;  but  here  the  biH  of  lading  was  indorsed  in  blank, 
and  sent  by  post  to  the  consignees,  and  from  that  moment  the 
vendors  ceased  to  have  any  control  over  the  goods.  There  was 
nothing  to  prevent  the  vendees  from  carrying  the  goods  at  once  to 
any  market  they  thought  fit.  Besides,  it  is  impossible  to  tell  what 
portion  of  the  goods  are  the  proceeds  of  the  bankrupt's  money. 

(Parke,  6. :  Though  a  vendor  of  goods  may  have  been  paid  pari 
of  the  price,  he  has  all  the  rights  of  an  unpaid  vendor  until  the 
whole  has  been  paid.  Suppose  Lyon,  Schwind  &  Co.,  after  the 
goods  were  shipped,  and  whilst  they  held  the  bills  of  lading,  had 
sold  these  goods,  would  they  have  been  liable  to  an  action  ?  There 
was  a  case  of  EUersIiaiv  v.  Magniac  decided  in  this  Court,  which  is 
in  point,  but  is  not  reported.) 

Martin  said  he  had  been  counsel  in  that  case.  It  was  one  in 
which  a  merchant  at  Odessa  had  shipped,  by  order,  a  quantity  of 
com  on  board  a  ship  bound  to  England,  doubtless  meaning  at  the 
time  to  send  it  in  fulfilment  of  the  order  which  he  had  received  from 
a  person  who  was  not  the  owner  of  the  ship.  Whilst  the  ship  was 
yet  in  the  harbour,  and  before  the  master  had  signed  any  bill  of 
lading,  and  before  the  shipper  had  made  out  any  invoice,  he  received 
information  which  induced  him  to  change  the  destination. 

(Pabxe,  B.  :  This  Court,  including  the  late  Lord  Abinger,  thought 
he  had  a  right  to  vary  the  consignment.) 

In  that  case  the  consignor  had  done  no  act  indicating  an  intention 
to  vest  the  property  in  the  consignee.  But  where  goods  are  shipped 
on  board  the  vessel  of  the  consignee,  sent  for  that  purpose,  on  his 
account  and  risk,  the  property  vests,  and  the  shipper  cannot  alter 
their  destination.  *  *  In  this  case  no  attempt  was  made  to  stop  [  703  ] 
the  goods  in  transitu  until  after  the  messenger  was  in  possession. 
[They  also  cited  Walley  v.  Montgomery  (2),  Skiffen  v.  Wray  (3)  and 
Coxe  V.  Harden {4),  and  referred  to  Newsom  v.  Thornton  (5).]    (6) 

(1)  1  H.  R.  425  (2  T.  B.  63).  Acts    and  upon  misdirection  in  the 

(2)  7  R.  B.  526  (3  East,  585).  Judge's  summing  up  as  to  fraudulent 

(3)  6  East,  371.  preference  is  omitted,    as   being    no 

(4)  7  &.  R.  570  (4  East,  211).  longer  of  importance.     See  the  judg- 

(5)  8  B.  B.  278  (6  East,  17).  ment  and  notes  at  pages  739  and  742. 

(6)  The  argument  upon  the  Factors  — J.  G.  P. 
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Vak  The  Attorney-General   {Watson,  J.  Henderson,  and   Atherton 

V.  with  him),  in  support  of  the  rale : 

BOOKBB* 

[  705 1  ^^  ^^  conceded  that  a  delivery  on  board  the  vendee's  ship,  when 

unexplained,  is  a  delivery  to  the  vendee ;  but  the  bill  of  lading  is 
the  written  contract,  and  is  conclusive  to  prove  with  what  intent 
the  goods  were  delivered.  Bohtlingk  v.  Inglit  (i)  shows  that  it 
would  have  made  no  difference  if  the  freight  had  been  payable  by 
the  consignees.  Neither  is  the  case  altered  by  the  bill  of  lading 
containing  the  words  ''  freight  free,''  for  that  is  a  contract  made  by 
the  master  without  the  authority  of  the  ship-owner,  and  the  latter 
may  recover  the  freight  on  a  quantum  meruit:  per  Mansfiblp, 
Ch.  J.,  in  Dew  ell  v.  Moxon  (2).  At  what  period  did  the  delivery 
operate  ?  Certainly  not  at  the  time  of  posting  the  letter  containing 
the  indorsed  bill  of  lading :  Alderson  v.  Temple  (»).  If  the  mere 
parting  with  the  control  of  a  bill  of  lading  vested  the  property  in 
the  consignee,  there  never  could  be  any  stoppage  in  transitu. 
Although  the  consignors  acquired  new  rights  under  the  agreement, 
they  are  only  in  the  same  situation  as  unpaid  vendors  who  had 
stopped  in  transitu.  The  better  opinion  now  is,  that  the  effect  of  a 
stoppage  in  transitu  is  not  to  rescind  the  contract,  but  only  to  place 
the  vendor  in  the  same  position  as  if  he  had  not  parted  with  the 
possession  of  the  goods :  Wentwarth  v.  Outhwaite  (4).  (He  was 
then  stopped  by  the  Court.) 

[  706  ]        p^KB,  B. : 

We  are  all  of  opinion  that  there  must  be  a  new  trial,  the  question 

of  fraudulent  preference  not  having  been  correctly  submitted  to  the 

jury.     We  will,  however,  give  a  judgment  in  writing,  explaining 

our  views  of  the  important  questions  of  commercial  law  which  have 

been  so  fully  argued  before  us,  so  as  to  prevent  the  necessity  of  an 

appeal  (at  least  to  this  Court)  on  the  questions  of  law  likely  to  arise 

at  the  trial. 

Cur.  adv.  rtdL 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

In  this  case  the  Court  have  already  intimated  their  opinion  that 
the  rule  must  be  absolute  for  a  new  trial,  on  the  ground  that  the 
law  as  to  a  fraudulent  preference  of  a  particular  creditor  had  been 

(1)  7  K.  R.  490  (3  East,  381).      (3)  4  Burr.  223d. 

(2)  1  Taunt.  391.  (4)  62  B,  K.  664  (10  M.  &  W.  436), 
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laid  down  by  my  brother  Eolfb  so  as  to  operate  too  favourably  for        van 
the  defendants,  the  assignees  of  the  bankrupts,  inasmuch  as  his       ^stekl 
statement  of  the  law  was  likely  to  lead  to  the  inference,  that,  to      Book»»- 
render  a  preference  on  the  eve  of  bankruptcy  valid,  a  threat  or 
pressure,  with  an  immediate  power  of  rendering  it  available  by 
taking  legal  steps,  was  necessary  (1).     This  is  certainly  not  so ;  for 
a  surety  for  the  bankrupt,  or  one  to  whom  a  debt  is  due,  but  not 
payable,  may  obtain  a  valid  preference  though  he  has  no  present 
power  of  proceeding  against  the  bankrupt.     To  defeat  a  payment 
or  transfer  made  to  a  creditor,  the  assignees  must  show  it  to  be 
fraudulent  as  against  the  body  of  creditors  entitled  under  the^f, 
by  proving  it  to  be  voluntary  on  the  part  of  the  bankrupt,  and  in 
contemplation  of  his  bankruptcy  ;  and  if  it  is  made  in  consequence 
of  the  act  of  the  creditor,  it  is  not  voluntary. 

On  the  new  trial  further  questions  may  arise,  which  were  much 
discussed  before  us.  Lyon,  Schwind  &  Co.,  the  correspondents  of 
the  bankrupts  at  Bio,  purchased  a  large  quantity  of  coffee  on  their 
own  credit  principally,  but  in  *part  with  funds  supplied  by  the  [  •'O^  ] 
bankrupts,  by  the  sale  in  the  Brazils  of  a  cargo  of  coals.  For  the 
amount  of  the  purchase  on  their  credit  they  drew  bills  on  the 
bankrupts,  and  the  coffee  they  shipped  on  board  a  vessel  of  the 
bankrupts  at  Bio,  on  the  21st  of  September.  An  invoice  was  made 
out  stating  the  coffee  to  be  shipped  on  account  and  risk  of  the 
bankrupts,  and  transmitted  to  them ;  but  Lyon,  Schwind  &  Co. 
procured  the  captain  of  the  ship  to  sign  bills  of  lading,  making  the 
coffee  deliverable  to  their  order  or  assigns,  stating  the  goods  to  be 
freight  free.  One  of  these  bills  they  indorsed  in  blank,  and  trans- 
mitted by  post  to  the  bankrupts  on  the  same  21st  of  September. 
It  arrived  in  Liverpool  on  the  12th  of  November,  at  which  time  the 
bankrupts  had  committed  an  act  of  bankruptcy.  At  the  end  of 
September  A.  W.  Lyon,  the  agent  in  England  of  Lyon,  Schwind  & 
Co.,  asked  one  of  the  bankrupts,  the  principal  partner,  to  cause  the 
bill  of  lading  to  l)e  placed  in  third  hands  to  secure  the  bills  drawn 
on  account  of  the  purchase,  to  which  he  agreed.  On  the  16th  of 
October  the  bankrupt  gave  a  written  order  to  that  effect,  and  on 
the  12th  of  November,  after  the  act  of  bankruptcy  (which  was  on 
the  11th),  the  bills  of  lading  arrived,  and  were,  in  pursuance  of  the 
above-mentioned  agi'eement,  delivered  to  Lyon  for  the  above-men- 
tioned purpose,  who  afterwards  pledged  them  for  a  large  advance 

(1)  See  now  s.  48  of  the  Bankruptcy  Act,    1883   (46   &   47  Vict.   c.   52).— 
J.  O.  P. 

47—2 
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YxK  with  the  plaintiffs,  merchants  at  Botterdam.  The  cargo  having 
«..  afterwards  arrived,  the  assignees  got  possession   of  it;  and  an 

BooKKB.  action  of  trover  was  brought  by  the  plaintiffs,  the  indorsees  of  the 
bills  of  lading. 

Some  questions  arising  upon  the  facts  of  which  an  outline  has 
been  given,  it  may  be  necessary  to  determine  on  the  new  trial, 
besides  the  question  of  fraudulent  preference,  to  which  the  attention 
of  the  Court  and  jury  was  chiefly  directed  upon  the  last  trial. 

The  principal  questions  are,  whether  Lyon,  Schwind  &  Co.  had 
[  •708  ]  a  right  of  stoppage  in  transitu  when  the  agreement  ♦of  A.  W.  Lyon 
with  the  bankrupts  took  place ;  or  whether  it  was  then  competent 
to  the  bankrupts,  though  voluntary  and  in  contemplation  of  bank- 
ruptcy, to  rescind  the  contract  of  purchase,  as  being  still  unexecuted 
by  actual  or  constructive  delivery,  on  the  principle  on  which  the 
case  of  Atkins  v.  Bar  wick  was  supported,  and  on  which  many 
subsequent  cases  have  proceeded. 

The  answer  to  these  questions  depends  upon  one  fact,  whether 
the  coffee  was  put  on  board  to  be  carried  for  and  on  the  account 
and  risk  of  the  bankrupts  or  not.  If  it  was,  the  delivery  on  board 
put  an  end  to  the  right  of  stopping  in  tramitu,  for  the  delivery  on 
the  vendee's  own  ship  is  a  final  delivery  at  the  place  of  destination, 
especially  where,  as  in  this  case,  its  final  port  of  discharge  was  not 
then  determined,  and  it  required  further  orders  at  Cork  to  give  the 
vessel  its  destination.  On  that  supposition  the  goods  were  at  their 
journey's  end ;  for,  to  adopt  the  definition  of  Mr.  Paley  (Principal 
and  Agent,  852),  it  was  not  intended  necessarily  that  they  should 
ever  come  otherwise  into  the  possession  of  the  buyer  than  by  being 
in  that  of  the  agent  for  carrying,  the  master.  Now,  whether  they 
were  delivered  on  board  to  be  carried  for  the  vendee,  (for  no  doubt 
Lyon,  Schwind  &  Co.  have  the  rights  of  vendors,  and  may  consider 
the  bankrupts  as  their  vendees)  depends  very  much  on  the  form  of 
the  bill  of  lading.  We  had  to  consider  that  question  in  the  case  of 
Ellershaw  v.  Magniac  (i),  unfortunately  not  reported,  and  lately  in 
that  of  Wait  v.  Baker,  in  which  case  the  fact  of  making  the  bill  of 
lading  deliverable  to  the  order  of  the  consignor  was  properly  held 
decisive  to  show  that  no  property  passed  to  the  consignee,  it  being 
clearly  intended  by  the  consignor  to  preserve  his  title  to  the  goods 
until  he  did  a  further  act.  The  contract  for  carriage,  which  the 
bill  of  lading  is,  is  made  expressly  with  the  consignor,  and  he  no 
r  ♦709  ]       doubt  *might  sue  upon  it,  thougli  in  making  it  he  was  really  acting 

(1)  22nd  April,  1843. 
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as  agent  of  and  for  the  consignee.     But  if  he  made  it  as  agent  for        Van 
and  on  behalf  of  the  consignee,  the  consignee  also,  as  being  the  v. 

real  principal,  might  sue,  if  there  had  been  a  breach  of  the  contract  Bookhb. 
to  carry.  Notwithstanding  the  form  of  the  bill  of  lading,  therefore, 
the  contract  may  have  been  really  made  on  behalf  of  the  vendee, 
though  primd  facie  it  is  made  on  behalf  of  the  vendor  ;  and  it  is  a 
question  for  the  jury,  to  be  decided  on  the  evidence,  looking  at  the 
form  of  the  bill  of  lading,  particularly  noticing  that  it  is  made 
freight  free,  and  the  language  of  the  invoice,  and  the  immediate 
transfer  of  the  bill  of  lading  to  the  bankrupts,  and  other  facts, 
whether  the  goods  were  not  really  delivered  on  board  to  be  carried 
for  and  on  account  and  at  the  risk  of  the  bankrupts.  If  they  were, 
they  had  arrived  at  their  journey's  end  when  they  were  delivered 
on  board,  and  the  right  of  stopping  in  transitu,  and  also  the  power 
of  rescinding  by  the  bankrupts,  so  as  to  defeat  the  rights  of  their 
creditors,  were  both  at  an  end. 

But  if  the  jury  should  think,  from  the  form  of  the  bill  of  lading, 
that  it  was  intended  to  preserve  the  right  of  the  unpaid  vendors, 
until  some  further  act  was  done  by  transferring  the  bill  of  lading, 
(in  which  case  the  vendors  alone  could  have  sued  for  any  breach  of 
the  contract  to  carry  and  deliver  the  goods,)  the  right  to  stop  the 
goods  in  transitu,  and  also  the  power  of  rescinding,  would  continue 
till  the  bill  of  lading,  indorsed,  reached  the  hands  of  the  bankrupt. 
In  the  latter  case,  as  it  was  competent  to  the  bankrupts  to  have 
rescinded  the  contract  altogether,  and  placed  Lyon,  Schwind  &  Go. 
in  their  original  position,  by  giving  back  the  goods,  we  think  it  was 
competent  also  to  them  to  make  the  agreement  which  they  did 
make,  namely,  to  place  them  in  the  situation  of  vendors  to  whom 
the  whole  price  had  not  been  paid,  and  give  them  a  lien  on  the 
whole  for  the  part  not  paid. 

Two  other  points  remain  to  be  considered.  If  the  jury  should  be  [  7io  ] 
of  opinion  that  the  delivery  at  Bio  was  final,  and  therefore  that 
there  was  no  right  of  stoppage  in  transitu,  nor  rescinding  the 
contract,  it  may  be  that  the  agent  of  Lyon,  Schwind  &  Go. 
supposed  that  the  rights  existed,  or  that  they  were  fairly  disput- 
able ;  and  it  may  be  that  the  bankrupts,  or  rather  the  bankrupt 
who  agreed  to  return  the  bills  of  lading  to  A.  W.  Lyon,  so  sup- 
posed. Either  of  these  circumstances  would  materially  influence 
the  decision  of  the  question,  whether  that  transaction  was  a 
fraudulent  preference  or  not,  and  ought  to  be  submitted  to  tbA 
jury. 
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Van  Another  qnestion  also,  supposing  all  these  points  to  be  decided 

^,.  for  the  plaintiffs,  was  raised  for  the  defendants,  namely,  that  the 

Booker.  transfer  of  the  bills  of  lading  did  not  authorise  A.  W.  Lyon  to 
pledge  them  with  the  plaintifEs,  so  as  to  give  a  title  to  them,  even 
for  a  valuable  consideration.  This  will  be  for  the  decision  of  the 
jury,  and  depend  upon  their  view  of  the  agreement  to  place  the 
bills  of  lading  in  Lyon's  hands,  whether  it  was  meant  to  be  a  mere 
deposit  or  pledge,  to  be  kept  in  his  hands,  or  it  was  intended  that 
he  should  transfer  them  in  order  to  raise  money  for  the  payment 
of  the  bills  (1). 

All  these  questions,  which  we  have  stated  at  length  in  order  to  a 
final  decision  of  this  case,  which  is  of  so  much  importance  to  the 
parties,  in  a  pecuniary  point  of  view,  must  be  left  to  the  jury. 

Ride  ab$olute. 

The  cause  was  again  tried  at  the  Summer  Assizes,  1848,  before 
Erle,  J.,  who  left  the  several  questions  to  the  jury,  in  accordance 
with  the  above  judgment.  The  defendants'  counsel  tendered  a  bill 
of  exceptions ;  but  the  jury  having  found  for  the  defendants  on  the 
question,  whether  the  goods  were  delivered  on  board  for  and  on 
account  and  at  the  risk  of  the  bankrupts,  and  also  on  the  question 
[  '711  J  of  fraudulent  *preference,  a  general  verdict  was  entered  for  the 
defendant;  and  in  Michaelmas  Term,  1848,  the  Court  refused  a 
motion  by  the  Aitm-ney-General  for  a  new  trial. 


1848.       EIDLEY    V.    The    PLYMOUTH,     STONEHOUSE,     axd 
june2^        DEVONPOKT  GEINDING  and  BAKING  COMPANY. 
[^"]  The   KINGSBEIDGE   FLOUR   MILL   COMPANY 

t\  SAME. 

(2  Ex.  711—719 ;  S.  0.  17  L.  J.  Ex.  252 ;  12  Jur.  o42.) 

Joint-stock  Companies  completely  registered  imder  the  7  &  8  Vict, 
c.  110(2),  are  bound  by  contracts  made  by  a  competent  board  of  directors, 
though  not  under  seal,  or  made  in  compliance  with  the  requisites  of  the 
44th  section ;  though,  Bemble,  they  cannot  enforce  such  contracts. 

But  persons  seeking  to  render  those  Companies  liable  on  contracts  made 
with  the  directors,  must  show  their  authority  to  bind  the  Company,  either 

(1)  See  now  sees.  9  and  10  of  the  s.  205;  see  now  s.  37  of  the  Companies 
Factors  Act,  1889  (52  &  63  Vict.  c.  45).  Act,  1867  (30  &  81  Vict  c  131). — 
-J^.  O.  P.  J.  G.  P. 

(2)  Bepealed  by  25  &  26  Vict.  c.  89, 
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by  the  production  of  the  registered  deed  of  settlement,  or  by  proof  that  the 
body  of  shareholders  authorised  particular  individuals  to  make  contracts 
binding  on  the  Company.  A  ratification  or  admission  by  a  competent 
board  of  directors  will  bind  the  Company. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the 
Company,  before  and  at  the  time  of  making  of  the  promise  (be, 
was  a  joint-stock  Company,  completely  registered  and  incorporated 
according  to  and  by  virtue  of  the  provisions  of  the  7  &  8  Vict.  c.  110, 
intituled  Sec:  that  the  complete  registration  of  which  Company 
was  duly  certified  according  to  the  provisions  of  the  same  Act,  by 
the  Registrar  of  Joint-stock  Companies :  that  the  Company  held 
certain  premises,  as  tenant  to  one  J.  Bickford,  at  the  yearly  rent  of 
80{. ;  and  in  consideration  that  the  plaintiff,  at  the  request  of  the 
Company,  had  become  tenant  to  the  Company  of  those  premises,  at 
the  rent  of  51.  per  quarter,  the  Company  promised  the  plaintiff, 
that,  so  long  as  they  continued  tenant  to  J.  Bickford,  and  so  long 
as  the  plaintiff  continued  tenant  to  them,  they  would  indemnify 
and  save  him  harmless  from  and  against  the  payment  of  any  of  the 
rent  so  payable  to  J.  Bickford,  over  and  above  the  amount  of  rent 
payable  to  them  which  might  from  time  to  time  be  due  and  in 
arrear,  and  from  and  against  any  distress  or  costs,  charges, 
damages,  or  expenses  which  should  or  might  be  made,  rise,  or 
happen  to  the  plaintiff,  for  or  by  reason  of  the  non-payment  of  the 
rent,  from  and  against  the  payment  whereof  the  Company  so 
promised  to  indemnify  him.  Averment,  that,  during  the  continu- 
ance of  the  tenancies,  and  *at  a  time  when  only  a  small  part  of  the 
rent  payable  to  the  Company  was  due  and  in  arrear,  the  Company, 
disregarding  their  promise,  would  not  indemnify  or  save  harmless 
the  plaintiff,  by  means  whereof  a  distress  was  made  by  J.  Bickford 
on  divers  goods  and  chattels  of  the  plaintiff  then  being  in  and  upon 
the  said  premises,  for  the  sum  of  S7{.  10«.,  then  due  and  in  arrear 
from  the  Company  to  J.  Bickford,  for  and  in  respect  of  the  rent  so 
payable  to  him,  and  the  plaintiff  was  compelled  to  pay  37{.  10«., 
together  with  the  costs  of  the  distress,  to  redeem  his  goods,  &c. 
There  was  also  a  count  for  money  paid. 

The  defendants  pleaded,  first,  to  the  whole  declaration,  non 
assumpserunt ;  secondly,  to  the  first  count,  that  the  Company  did 
not  hold  the  premises  as  tenants  to  J.  Bickford,  at  the  yearly  rent 
of  SOL;  thirdly,  to  the  same  count,  that  the  plaintiff  was  not 
damnified  modo  etfojind.     Upon  which  issues  were  joined. 

At  the  trial,  before  Wightman,  J.,  at  the  Devonshire  Spring 
Assizes,  1848,  it  appeared  that  the  defendants  were  a  joint-stock 
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Company  completely  registered,  and  consisting  of  eleven  directore. 
In  the  month  of  December,  1846,  the  plaintiff  took  possession  of 
certain  premises,  under  the  following  agreement : 

"  Stonehousb,  10th  December,  1846. 
"  Mr.  Henry  Eidley  agrees  to  take,  and  the  Grinding  and  Baking 
Company  agree  to  let  those  two  front  mider  stores  situated  in 
Newport  Street,  Stonehouse,  with  right  of  landing  all  goods  free  of 
all  dues  on  the  same,  for  the  term  of  six  months  certain,  with 
liberty  to  occupy  for  twelve  months,  at  the  yearly  rental  in  full  of 
20Z.  per  annum,  the  aforesaid  rent  to  be  paid  quarterly,  and  three 
months'  notice  to  be  given  by  either  party  at  the  expiration  of  the 
term  above  mentioned. 

"  Signed,  for  the  Company, 

"  Thomas  Ludd,  Secretary. 
"Henry  Ridley. 
"  Witness,  Edmond  Ford." 

The  attesting  witness,  Ford,  was  the  managing  director  of  the 
Company.  Ludd,  who  was  examined  as  a  witness,  said  that  he 
entered  into  the  agreement  by  the  authority  of  the  Company,  acting 
as  their  secretary ;  and  he  produced  it  at  the  next  board  meeting, 
at  which,  however,  only  four  directors  were  present.  It  appeared 
that  Ludd  was  not  in  fact  appointed  secretary  until  after  the  agree- 
ment was  signed.  Ludd  also  stated,  that  he  had  heard  the  directors 
speak  of  an  agreement  in  writing  with  Bickford  for  a  tenancy.  On 
the  15th  of  June,  1847,  Bickford  put  in  a  distress  upon  the 
plaintiff's  goods  for  dll.  10s,,  rent  due  from  the  Company,  when 
the  plaintiff  paid  that  amount  and  costs  in  order  to  redeem  his 
goods.  On  the  same  evening  the  plaintiff's  attorney  went  to  a 
board  meeting  and  complained  of  the  distress,  when  Ford,  who 
was  then  chairman,  said,  **  They  were  very  sorry  that  Bickford  had 
been  hasty;  that  they  would  see  Bickford  next  morning;  they  were 
short  of  funds,  but  would  arrange  by  paying  part  if  they  could." 
No  other  evidence  was  offered  of  the  tenancy  of  the  Company  to 
Bickford. 

It  was  objected,  on  behalf  of  the  defendants,  first,  that,  being  a 
corporation,  they  could  not  contract  except  under  seal,  or,  at  all 
events,  the  plaintiff  was  bound  to  prove  affirmatively  that  the 
persons  making  the  contract  had  power  to  bind  the  shareholders ; 
secondly,  that  Ludd  had  no  power  to  bind  the  defendants  by  the 
agreement  which  he  entered  into ;  thirdly,  that  the  statements  of 
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the  directors  were  not  evidence  against  the  Company  of  their 
tenancy  under  Bickford,  which  ought  to  have  been  proved  by  the 
written  agreement.  The  defendants  then  put  in  their  deed  of 
settlement,  which  was  objected  to  by  the  plaintiff  as  being  no 
evidence  against  him.  By  this  deed  five  directors  were  required  to 
be  present  at  a  board  meeting.  The  learned  judge  directed  a 
verdict  for  the  plaintiff,  reserving  leave  for  the  defendants  to  move 
to  enter  a  nonsuit. 
A  rule  nisi  having  been  obtained  accordingly, 

Croivder  and  Greenwood  showed  cause: 

First,  a  joint-stock  Company,  completely  registered  under  the 
7  &  8  Vict.  c.  110,  is  only  a  corporation  for  particular  purposes. 
That  is  evident  from  the  preamble  of  the  statute,  which  recites 
(amongst  other  things),  that  it  is  expedient,  after  complete  regis- 
tration, "to  invest  such  Companies  with  the  qualities  and  incidents 
of  corporations,  with  some  modifications  and  subject  to  certain 
conditions  and  regulations."  They  are  peculiarly  distinguished 
from  ordinary  corporations  by  the  25th  section,  which  enacts,  that, 
on  complete  registration  being  certified,  the  shareholders  ''shall  be 
and  are  hereby  incorporated,  as  from  the  date  of  such  certificate, 
by  the  name  of  the  Company,  as  set  forth  in  the  deed  of  settlement, 
and  for  the  purpose  of  carrying  on  the  trade  or  business  for  which 
the  Company  was  formed,  but  only  according  to  the  provisions  of 
this  Act,  and  of  such  deed  as  aforesaid,  and  for  the  purpose  of  suing 
and  being  sued,  and  of  taking  and  enjoying  the  property  and  effects 
of  the  Company,"  &c.,  '*  but  so  as  not  in  anywise  to  restrict  the 
liability  of  any  of  the  shareholders  of  the  Company  under  any 
judgment,  decree,  or  order  for  payment  of  money,"  &c.;  '*but 
every  such  shareholder  shall,  in  respect  of  such  monies,  and  subject 
as  after-mentioned,  be  and  continue  liable  as  he  would  have  been  if 
the  said  Company  had  not  been  incorporated."  The  44th  section, 
which  regulates  contracts  entered  into  on  behalf  of  these  Companies, 
(with  certain  exceptions,  not  material  to  the  present  question), 
enacts,  ''  that  every  such  contract  shall  be  in  writing,  and  signed 
by  two  at  least  of  the  directors  of  the  Company  on  whose  behalf 
the  same  shall  be  entered  into,  and  sealed  with  the  common  seal 
thereof,  or  signed  by  some  officer  of  the  Company  on  its  behalf,  to 
be  thereunto  expressly  authorised  by  some  minute  or  resolution  of 
the  board  of  directors,  applying  to  the  particular  case;  and  that, 
in  the  ^absence  of  such  requisites,  or  of  any  of  them,  any  such 


RlDLKY 

r. 

Plymouth 

Grinding 

AMD 

Baking  Co. 

ElNOS- 
BRIDGB 

Flour 
Mill  Go. 

V, 

Sahr. 

[714] 


[  *m 


74tS 


1848.    EX.     2  EX.  716—716. 


[a.B- 


Ridley 

«. 

Plymouth 

GBiin>iNO 

AKD 

Bakino  Go. 

ElKGS- 
BBIDOB 

Floub 

Mill  Co. 

t, 

Samb. 


[  ♦716  ] 


contract  shall  be  void  and  ineffectual,  (except  as  against  the  Com- 
pany on  whose  behalf  the  same  shall  have  been  made)."  It  may 
be  that  a  Company  who  has  not  complied  with  the  reqaisites  of  that 
section  cannot  derive  any  benefit  from  the  contract;  but  such 
Company  is,  nevertheless,  liable  to  be  sued  upon  it.  It  would 
be  unreasonable  to  introduce  formalities,  by  omitting  which  the 
Company  might  be  enabled  to  avoid  their  contracts. 

(Pabee,  B.  :  It  cannot  be  said  that  every  individual  member  has 
power  to  bind  the  Company  by  a  contract,  and  there  was  no 
evidence  to  show  that  these  directors  had  any  authority.) 

The  third  section  of  the  7  &  8  Yict.  c.  110,  defines  the  word 
''directors"  to  mean  ''the  persons  having  the  direction,  conduct, 
management,  or  superintendence  of  the  affairs  of  a  Company." 
Here  the  agreement  was  made  with  persons  holding  themselves  oat 
to  the  world  as  managers  of  the  Company,  and  who  by  usage  act 
for  the  general  body  of  shareholders.  Then,  as  to  the  objection 
that  Ludd  had  no  power  to  bind  the  Company  by  the  agreement. 

(Parke,  B.:  If  the  board  had  power  to  demise,  there  is  evidence 
that  they  impliedly  sanctioned  the  agreement.  But  suppose  the 
board  had  themselves  agreed  originally  to  demise,  the  plaintiff  has 
not  produced  the  evidence  necessary  to  show  their  authority  to  bind 
the  Company.) 

With  respect  to  the  last  point,  the  language  of  the  chairman,  when 
the  plaintiff's  attorney  complained  to  the  board  of  the  distress,  is 
evidence  of  an  existing  tenancy,  and  a  liability  in  respect  of  it. 

(Parke,  B.:  It  is  no  evidence  in  support  of  the  first  count,  for 
there  is  an  issue  upon  the  precise  terms  of  the  holding.  It  may, 
however,  be  some  evidence  under  the  count  for  money  paid ;  for, 
if  the  board  had  power  to  bind  the  Company,  they  might  make 
admissions  which,  on  the  authority  of  Slatterie  v.  Pooley  (i),  would 
render  other  *proof  unnecessary.  It  was,  therefore,  some  evidence 
to  go  to  the  jury  of  a  promise  by  the  board  to  recompense  the 
plaintiff  for  the  distress.) 

Butt^  (with  whom  was  Collier),  in  support  of  the  rule,  argued 
that  the  agreement  was  not  a  matter  connected  with  the  business 
for  which  the  Company  was  incorporated,  and  that  the  plaintiff 
(1)  66  E.  E.  760  (6  M.  &  W.  664). 
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was  bound  to  show  that  the  requisites  of  the  44th  section  of  the 
7  &  8  Vict.  c.  110  had  been  complied  with,  or  at  least  to  give  some 
proof  that  the  persons  acting  as  directors  had  authority  to  bind  the 
Company ;  which  might  be  done  by  producing  the  copy  of  the  deed 
of  settlement,  which  is,  by  the  7th  section  of  that  Act,  required  to 
be  registered.     (He  was  then  stopped  by  the  Goukt.) 

Parks,  B.: 

The  rule  must  be  absolute.  With  regard  to  the  first  objection,  I 
am  satisfied  that,  under  this  Act  of  Parliament,  these  qtiagi  cor- 
porations are  bound  by  their  contracts,  though  not  under  seal,  and 
though  they  have  not  complied  with  the  requisites  of  the  44th 
section.  That  section  contains  a  clause,  '*  that,  in  the  absence  of 
such  requisites,  or  any  of  them,  such  contract  shall  be  void  and 
ineffectual,  except  as  against  the  Company  on  whose  behalf  the  same 
shall  have  been  made."  If,  then,  this  contract  has  in  fact  been  made 
by  the  Company,  they  cannot  object  that  it  was  not  under  seal;  but 
it  is  competent  for  them  to  say  that  the  contract  was  not  made  by 
their  agents  having  authority  to  bind  them.  In  an  ordinary  part- 
nership, at  common  law  and  by  usage  of  trade,  one  partner  has 
power  to  bind  his  copartners  in  all  contracts  within  the  scope  of 
the  partnership  dealing.  But,  with  regard  to  these  joint-stock 
Companies,  which  are  for  some  purposes  a  partnership  consisting 
of  a  great  number  of  individuals,  the  same  rule  does  not  apply ;  for 
instance,  one  member  could  not  bind  the  Company  by  signing  a 
bill  of  exchange,  *or  entering  into  other  similar  contracts.  The 
question  then  is,  who  has  authority  to  bind  them  ?  Now,  the  7  &  8 
Vict.  c.  110,  s.  7,  provides,  that  there  shall  be  no  complete  registra- 
tion of  such  a  joint-stock  Company  until  a  copy  of  their  deed  of 
settlement  shall  have  been  delivered  to  the  Eegistrar  of  Joint-stock 
Companies.  It  is,  therefore,  competent  to  every  person  dealing  with 
such  a  Company  to  ascertain  the  objects  of  the  Company,  for  the 
deed  must  specify  them,  and  also  who  the  directors  are;  and  any 
person  may  find  in  that  deed  the  duties  of  the  directors  and  their 
powers  as  between  them  and  the  Company.  Therefore,  every  person 
seeking  to  bind  the  Company  by  a  contract  with  the  directors,  must 
give  some  proof  of  their  authority.  I  perfectly  agree  that  the 
liability  of  the  Company  may  be  shown  without  producing  the 
original  deed,  or  a  copy  of  it,  provided  it  be  shown  that  all  persons 
who  formed  the  Company  had  sanctioned  any  particular  individuals 
entering  into  contracts  to  bind  them ;  if  there  were  any  proof  of 
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such  authority,  no  doubt  the  Company  would  be  bound.  This  case 
fails,  because  it  is  not  shown  that  the  persons  who  entered  into  the 
contract,  that  is,  the  directors  present  at  the  board  meeting,  when 
there  was  some  evidence  of  their  sanctioning  the  agreement,  were 
competent  to  bind  the  Company.  It  is  said  that  there  is  some 
usage  of  trade,  that  the  directors  of  these  Companies  shall  bind 
them.  That  must  depend  on  the  particular  terms  upon  which 
the  business  of  the  Company  is  carried  on ;  and  no  evidence  has 
been  given  on  that  subject.  Therefore,  in  the  first  place,  the 
plaintiff  has  failed  in  showing  a  competent  authority  to  enter  into 
the  contract;  and  when  the  deed  is  produced,  it  appears  that  the 
directors  present  at  the  meeting  when  the  agreement  was  by  impli- 
cation sanctioned,  were  not  of  a  sufficient  number  to  bind  the  rest 
of  the  shareholders;  and  unless  all  are  bound,  the  action  cannot  be 
maintained.  With  respect  to  the  agreement  itself,  although  Ludd, 
who  ^signed  it,  was  not  at  that  time  secretary,  still  it  was  clearly 
entered  into  on  behalf  of  the  Company,  and  if  it  had  been  sanctioned 
by  the  number  of  directors  sufficient  to  enter  into  contracts,  it 
would  have  bound  the  Company.  But  it  appears  to  have  been 
sanctioned  at  a  board  meeting,  at  which  the  requisite  number  of 
directors  were  not  present;  and  consequently  the  defendants  are 
not  bound  by  it. 

Platt,  B.: 

I  am  of  the  same  opinion.  Had  there  been  a  contract  under  seal, 
it  might  have  been  taken  for  granted  that  the  persons  who  caused 
the  seal  to  be  impressed  on  the  particular  instrument  had  authority 
to  bind  the  Company.  That,  however,  is  not  the  case  here ;  conse- 
quently, it  was  necessary  to  show  that  the  contract  was  entered 
into  by  a  number  of  the  governing  body  competent  to  bind  the 
Company. 

RuU  absolute. 


The  Kinosbbidgb  Floub  Mill  Company  r.  The  Plymouth,  Stone- 
house,   AND   DeVONPOBT   GbINDINO   AND   BaKING  CoMPANY. 

This  was  another  action  against  the  same  Company  for  flour 
supplied  by  order  of  the  secretary;  and  a  board  of  directors,  con- 
sisting of  less  than  five  persons,  had  acknowledged  the  debt. 

Crowder  appeared  to  show  cause,  and  attempted  to  distinguish 
this  case   from  the  preceding,  inasmuch  as  the  flour  had   been 
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consumed  on  the  premises  of  the  Company,  and  in  the  coarse  of 
their  trade. 

Pabke,  B.  :  You  cannot  make  persons  liable  as  contracting  parties 
without  ^showing  that  they  directly  or  indirectly  authorised  the 
contract.  Now,  according  to  the  terms  of  the  deed,  it  would  have 
been  sufficient  if  five  directors  had  authorised  the  secretary  or  a 
servant  to  purchase  the  flour,  or  if  they  had  ratified  the  acts  of 
those  who  did  order  it.  But  no  such  proof  is  given.  The  rule 
must,  therefore,  be  absolute  to  enter  a  nonsuit. 

Ruie  absolute. 


RiDLKY 

Plymouth 
Gbindiko 

AND 

Baking  Co. 

KlNOS- 
BRIDGB 

Flour 
Mill  Co. 

V. 

Saue. 

[  •710  ] 


ALLEN   r.  EDMUNDSON  (1). 

(2  Ex.  719—725;  S.  C.  17  L.  J.  Ex.  291.) 

The  holder  of  an  overdue  bill  of  exchange  went  during  business  hours  to 
the  counting-house  of  the  drawer,  for  the  purpose  of  giving  notice  of  dis- 
honour, and  finding  the  counting-house  shut,  he  knocked  at  the  door,  and 
DO  one  answering,  he  came  away  without  leaving  any  notice :  Held,  that 
these  facts  did  not  support  an  allegation  of  due  notice,  but  were  equivalent 
to  a  dispensation  of  notice,  and  ought  to  have  been  so  pleaded. 

Sembie,  that  the  holder  might  have  treated  the  absence  of  the  drawer  from 
his  place  of  business  as  an  excuse  for  delivery  of  notice  ou  the  proper  day, 
and  that  a  delivery  at  the  first  opportunity,  on  a  subsequent  day,  would 
have  supported  an  averment  of  due  notice. 

Dbbt  for  goods  sold,  &q.  Flea:  that  the  defendant  drew  a  bill  of 
exchange,  and  indorsed  it  to  the  plaintiff  on  account  of  the  debt ; 
that  the  bill  was  dishonoured;  and  ''although  the  time  for  giving 
due  notice  of  dishonour  had  elapsed  before  the  commencement  of 
the  suit,  and  although  such  notice  might  have  been  given,  yet  the 
defendant  had  not  at  that  time,  nor  at  any  time  thereafter,  had  due 
notice  of  the  dishonour  of  the  bill."  Eeplication,  that  the  defendant 
had  due  notice ;  upon  which  issue  was  joined. 

At  the  trial,  before  Bolfe,  B.,  at  the  Liverpool  Spring  Assizes, 
1848,  it  appeared  that  both  the  plaintiff  and  defendant  resided  in 
Manchester.  The  bill  was  dishonoured  in  London,  on  Saturday,  the 
2nd  of  October,  and  was  sent  from  London  on  the  following  Monday, 
and  received  by  the  plaintiff,  in  Manchester,  on  Tuesday  the  5th  of 
October.  On  the  same  day  the  plaintiff  sent  it,  during  business 
hours,  to  the  defendant's  counting-house.     The  messenger  found  it 


1848. 
Juns  28. 
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(1)  Compare  88. 45  (3),  46  (2),  49  (8),  and  see  Sttuldif  v. 
and  dO(2)  of  the  Bills  of  Exchange  L.  T.  649.-^.  G.  P. 
Act,    18S2   (45   &  46    Vict.  c.    61); 
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Allkk  shut  up ;  he  knocked  at  the  door  of  the  counting-hoase,  and  no  one 
Edmundson.  answering,  he  came  away.  On  the  following  day  he  again  went, 
and  found  nobody  there  but  a  boy,  playing  on  the  stairs,  who  said 
he  was  the  son  of  the  defendant,  and  that  his  father  was  in  London. 
[  ^720  ]  No  notice  *was  left  with  this  boy.  On  the  Monday  following,  the 
plaintiff  served  the  defendant  with  formal  notice  of  dishonour, 
when  he  said  it  was  too  late.  The  boy,  who  was  called  as  a  witness 
for  the  defendant,  said  that  his  father  went  to  London  on  the  Tues- 
day, and  returned  on  the  following  Monday,  and  that,  daring  his 
absence,  the  witness  remained  in  charge  of  the  counting-house,  and 
was  constantly  there  during  the  hours  of  business.  He  also  said, 
that  if  any  notice  had  been  left  with  him  he  would  have  forwarded 
it  to  his  father.  The  plaintiff's  counsel  relied  upon  Crosse  v. 
Smith  (1)  as  an  authority  to  show  that  the  knocking  at  the  counting- 
house  door  on  the  Tuesday,  was,  in  point  of  law,  notice  of  dis- 
honour. The  learned  Judge  told  the  jury  to  find  for  the  plaintiff, 
if  they  believed  that  he  sent  to  the  defendant's  place  of  business, 
during  business  hours,  for  the  purpose  of  giving  notice  of  dishonour, 
and  the  messenger  knocked,  and  found  no  one  there.  The  jury 
having  found  for  the  plaintiff,  leave  was  reserved  for  the  defendant 
to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  (hat 
there  was  no  evidence  of  notice  of  dishonour. 
A  rule  nisi  having  been  obtained  accordingly. 

Atherton  showed  cause: 

The  facts  proved  support  the  averment  of  notice.  It  will  probably 
be  argued  that  such  averment  can  only  be  proved  by  a  notice  in 
fact,  either  verbal  or  in  writing ;  but  that  is  not  so.  The  notice 
might  have  been  sent  by  post,  or,  the  place  of  business  being 
closed,  put  through  the  door ;  in  which  cases  the  defendant  might 
have  been  able  to  show  that  it  never  reached  him.  That  circum- 
stance, however,  would  not  negative  the  averment  of  notice,  which 
renders  it  evident  that  notice  does  not  mean  something  which  has 
come  to  the  knowledge  of  the  party,  but  the  doing  certain  acts 
[  *72i  ]  which  the  law  recognises  *as  notice.  Here  what  the  plaintiff  did 
was  clearly  equivalent  to  notice.  If  the  facts  had  been  set  out 
specially  in  a  plea,  it  would  have  been  bad  as  a  statement  of  evidence 
in  support  of  an  averment  of  notice.  It  is  admitted  that  it  would 
have  been  sufficient  to  have  left  the  notice  with  any  person  at  the 
defendant's  place  of  business. 

(1)  14  R.  E.  529  (1  M.  &  S.  545). 
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(Pabke,  B.  :  In  Hotisego  v.  Cotvne  (i),  we  held  that  a  notice  left       allkn 
with  the  drawer's  wife,  at  his  house,  was  sufficient.)  Edmundbon. 

In  this  case,  if  the  party  had  gone  through  the  idle  ceremony  of 
speaking  the  notice,  that  would  have  amounted  to  no  more  than  what 
was  done.  [He  cited  Crosse  v.  Smith  (2).]  In  the  case  of  a  foreign 
bill,  if  a  notary  went  to  present  it  at  the  proper  hours  of  business, 
and  found  the  counting-house  closed,  he  would  protest  it  for  non- 
payment; but  in  an  action  on  such  bill,  special  circumstances 
would  not  be  stated,  but  the  only  allegation  would  be  that  the  party 
had  notice  of  dishonour. 

(Platt,  B.,  referred  to  Fh-th  v.  Thrush  (3).) 

Martin  y  contra : 

Notice  of  dishonour  means  a  communication  *to  the  party  that  [  ^722  ] 
the  bill  is  unpaid,  coupled  with  a  demand  for  payment.  Then  how 
can  circumstances  showing  that  no  notice  was  given,  because  it 
could  not  be  given,  prove  the  allegation  that  notice  was  given  ?  If 
the  facts  amount  to  a  dispensation  of  notice,  the  plaintiff  should 
have  replied  it:  Burgh  v.  Legg{4).  Under  this  allegation  he  is 
bound  to  prove  a  notice  in  fact. 

(Aldbbson,  B.  :  In  Carter  v.  Flower  (6),  the  Court  say,  "  It  is 
clear  that,  if  no  notice  has  been  given  at  any  time,  the  excuse 
ought  to  be  set  out  on  the  record ;  if  it  has  been  given,  but  at  a 
time  when  it  would  be  too  late  in  the  usual  course,  the  matter  of 
excuse  might  probably  be  used  to  show  that  it  was,  under  the 
circumstances,  in  a  reasonable  time ;  but,  if  not  given  at  all,  the 
record  must  state  a  sufficient  excuse.) 

In  Crosse  v.  Smith,  the  present  point  did  not  arise ;  for,  under  the 
old  system  of  pleading,  it  was  unnecessary  to  decide  whether  the 
facts  amounted  to  actual  notice,  or  a  dispensation  of  it. 

Pabkb,  B.  : 

We  are  all  agreed  that  the  rule  ought  to  be  absolute  to  enter  a 
nonsuit,  but  the  plaintiff  may  have  a  new  trial  on  payment  of  costs. 
The  point  for  consideration  is,  whether  what  occurred  on  the  first 
day,  on  going  to  the  defendant's  counting-house,  was,  in  point  of 

(1)  46  H.  B.  620  (2  M,  &  W.  348).      (4)  52  R.  R.  788  (5  M.  &  W.  418). 
(J)  14  E.  E.  545  (1  M.  &  8.  545).       (5)  73  R.  R.  706  (16  M.  &  W.  749). 
(3)  32  B.  R.  421  (8  B.  &  C.  387). 
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Allen       law,  due  notice  within  the  meaning  of  the  allegation  in  the  replica- 

Edmundbon.   ^-lo^-     On  the  authority  of  Crosse  v.  Smith  (i),  my  brother  Bolfs 

thought  it  was,  but  we  granted  a  rule  in  order  to  consider  whether 

Crosse  v.  Smith  went  to  that  extent,  and  whether  the  allegation  was 

satisfied  by  the  proof.     Since  the  case  of  Crosse  v.  Stmth,  there  has 

been  that  of  Solai-te  v  Palmer  (2),  a  solemn  decision  of  the  House  of 

Lords,  which  has  been  followed  by  many  others,  in  which,  though 

the  strictness  of  the  rule  laid  down  in  Solarte  v.  Palmer  has  been 

[  ♦723  ]       modified,  particularly  by  this  *Court,  in  Bailey  v.  Porter  {z)j  still  a 

notice  of  dishonour  requires  a  certain  formal  intimation  that  the 

bill  has  been  duly  presented  and  not  paid,  and  that  the  party  giving 

notice  means  to  hold  the  other  party  liable.     That  latter  requisite, 

according  to  subsequent  cases,  need  not  be  positive  and  express, 

because  it  is  implied  from  the  fact  of  the  bill  being  presented. 

Both  Crosse  v.  Smith,  and  the  prior  case  of  Goldsmith  v.  Bland, 

were  decided  before  the  formalities  necessary  on  giving  notice  of 

dishonour  were  settled  and  acted  on ;  and  in  Crosse  v.  Stnith  the 

pleadings  were  not  such  as  to  make  it  necessary  for  the  Court  to 

distinguish  between  a  dispensation  of  due  notice  and  the  giving  of 

due  notice.     In  that  case,  Lord  Ellenbobouoh  laid  down,  that  the 

going  to  the  counting-house  during  business  hours,  and  finding  no 

one  there  to  receive  the  notice,  was  equivalent  to  a  dispensation  of 

notice,  since,  according  to  the  usage  of  trade,  a  merchant  who  puts 

his  name  to  a  bill  ought  to  be  ready  at  his  place  of  business  to 

receive  notice  of  the  bill's  dishonour.     Li  fact,  he  engages  that  he 

will,  by  himself  or  his  servant,  be  there ;  and  it  is  enough  for  the 

party  who  has  to  give  intimation  of  dishonour,  to  go  to  that  place, 

and  be  ready  to  deliver  it.     If  the  merchant  be  not  there,  it  is  his 

own  fault ;  the  holder  has  done  all  that  is  required,  and  the  not 

having  found  any  party  at  the  place  of  business  to  receive  the 

notice,  is  equivalent  to  a  dispensation  of  it.     Therefore,  there  is  no 

doubt  of  the  propriety  of  the  decision  of  Crosse  v.  Smith.     But  I 

cannot  accede  to  that  case,  so  far  as  to  make  the  act  of  going  and 

knocking  at  the  door  equivalent  to  actual  notice.     If  the  plaintiff 

had  sent  a  written  notice  by  post,  or  had  left  it  by  putting  it  through 

the  door,  that  would  have  been  an  intimation  of  dishonour,  in  proper 

course  to  be  received  by  the  party;  or,  if  the  plaintiff  found  a  person 

there  and  delivered  a  verbal  notice,  that  would  have  been  enough. 

[  ^724  ]      But  if  he  *does  neither,  it  is  insufficient,  unless  the  facts  amount  to 

(1)  14  R.  E.  645  (1  M.  &  S.  645).  (3)  69  B.  B.  656  (14  M.  &  W.  44). 

(2)  37  B.  B.  34  (1  Bing.  N.  C.  194). 
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a  dispensation  of  notice.  In  the  present  case  the  allegation  in  the  allbn 
replication  is  not  proved,  and  there  has  been  no  intimation  of  dis-  edmuhdson. 
honour  to  satisfy  the  issue.  That  allegation  means  that  the  plaintiff 
has  given  intimation  of  the  bill's  dishonour  in  the  way  in  which  he 
ought  to  do,  according  to  the  usual  custom  of  trade.  Now,  though 
there  has  been  a  dispensation  of  notice,  the  plaintiff  does  not  rely 
on  that,  but  takes  issue  on  the  fact  of  notice.  It  is  unnecessary  to 
consider  whether  the  plaintiff  might  not  have  treated  the  absence 
of  the  party,  not  as  a  dispensation  from  giving  any  notice,  but 
merely  as  an  excuse  for  not  delivering  it  on  that  day — for  he  was  not 
bound  to  go  more  than  once — and  whether,  if  he  had  gone  the  day 
after  and  delivered  it,  that  would  have  been  enough ;  for  that  point 
was  not  taken  at  the  trial,  and  our  attention  is  confined  to  what  was 
done  on  the  first  day.  Perhaps,  if  the  plaintiff  had  gone  the  day 
after  he  saw  the  boy,  and  delivered  a  written  notice,  it  would  have 
been  a  question  for  the  jury,  whether  he  ought  not  to  have  left  a 
notice  the  day  before,  when  he  found  a  person  at  the  counting-house 
to  receive  messages.  That  would  depend  upon  whether  the  person 
was  a  mere  boy,  or  a  clerk  who  kept  the  books.  If  he  chose  to  con- 
sider the  absence  of  the  party  from  his  counting-house  as  an  excuse 
for  delaying  the  notice,  he  might  treat  the  notice  on  Monday  as  due 
notice,  provided  he  had  no  immediate  opportunity  of  serving  a 
better  notice.  That  would  again  leave  the  question  open,  whether, 
when  he  saw  the  boy,  he  might  not  have  delivered  a  better  notice. 
But  if  he  chooses  to  rely  on  the  attempt  on  the  first  day  as  an 
excuse  for  notice  altogether,  the  pleadings  ought  so  to  have  stated 
it.  The  rule  will,  therefore,  be  absolute  for  a  new  trial,  on  payment 
of  costs  of  the  trial  within  a  week,  the  plaintiff  to  be  at  liberty  to 
amend  his  replication  on  payment  of  the  costs  of  the  amendment. 
Otherwise,  a  nonsuit  to  be  entered. 

Aldebson,  B.  :  [  726  ] 

Solarte  v.  Painter  decided  this  question  also,  when  it  decided  that 
a  notice  of  dishonour  required  a  statement  of  particular  matters.  It 
is  impossible  to  say  that  the  knocking  at  a  door  is  a  statement  of 
one  thing  more  than  another.  The  circumstances  must,  therefore, 
amount  to  a  disi)ensation  of  notice,  and  ought  to  have  been  pleaded 
as  such. 

BoLFB,  B. : 

Since  the  case  of  Solirte  v.  Palmer,  the  expression,  "notice  of 

R.R. — VOL.  LXXVI.  48 


754  1848.    EX.     2  EX.  725.  [b.b. 

ALLEK       dishonoar,"  means  something  beyond  mere  notice :  there  must  be 
Edmuvdson.   a  demand  also.     It  is  clear  that  knocking  at  a  door  cannot  be  a 
demand. 

Platt,  B.,  concurred. 

Rule  absolute  accordingly. 


1848.  ELLIOTT  V.   The  SOUTH  DEVON   EAILWAY 

•^^^l!^-  COMPANY. 

L  726  ]  (2  Ex.  725—731 ;  S.  C.  17  L.  J.  Ex.  262.) 

On  the  trial  of  an  issue  whether  a  railway  was  passing  through  a  "  town  " 
within  the  meaning  of  the  Bailway  Clauses  Consolidation  Act  (8  &  9  Vict, 
c.  20,  8.  11)»  the  Judge  merely  told  the  jury  that  the  word  "  town  "  was  to 
be  understood  in  its  ordinary  and  popular  sense:  Held,  a  misdirection, 
inasmuch  as  the  Judge  ought  to  have  given  such  a  definition  of  the  word 
<*  town  '*  as  would  have  enabled  the  jury  to  decide  the  issue.  '*  Town,"  in 
that  Act,  means  a  collection  of  inhabited  houses  so  near  to  each  other  that 
they  may  reasonably  be  said  to  be  continuous,  and  the  term  will  include  a 
space  of  open  ground  surrounded  by  continuous  houses ;  and,  sembfty  all 
open  spaces  occupied  as  mere  accessaries  to  such  houses,  although  not  so 
surrounded  (1). 

This  was  an  issue  directed  by  the  Vigb-Ghancellob  of  England, 
to  try  whether  the  Sooth  Devon  Bailway,  in  deviating  from  the  level 
in  passing  over  land  of  which  the  plaintiff  was  the  owner  and 
occupier,  was  passing  through  a  "  town,"  within  the  meaning  of 
the  11th  section  of  the  Bailway  Glauses  Gonsolidation  Act,  8  &  9  Vict, 
c.  20,  which  enacts,  that,  ''  in  making  the  railway,  it  shall  not  be 
lawful  for  the  Gompany  to  deviate  from  the  levels  of  the  railway, 
as  referred  to  the  common  datum  line  described  in  the  section 
[  *726  ]  approved  of  by  Parliament,  and  as  ^marked  on  the  same,  to  any 
extent  exceeding  in  any  place  five  feet,  or  in  passing  through  a 
town,  village,  street,  or  land,  continuously  built  upon,  two  feet, 
without  the  previous  consent,  in  writing,  of  the  owners  and 
occupiers  of  the  land  in  which  such  deviation  is  intended  to 
be  made." 

At  the  trial,  before  Wightman,  J.,  at  the  Exeter  Spring  Assizes, 
1848,  it  appeared  that  the  plaintiff  was  the  owner  and  occapier  of 
certain  fields,  which,  a  few  years  ago,  were  unquestionably  in 

(1)  See  Reg,  v.  CoUle  (1851)  16  Q.  B.  L.  J.  Ch.  213;  L.  <k  8.  W.  By.   Co.  v. 

412,  20L.  J.  M.  C.  162;  Commissiotiera  Blackmore  {ISIO)  L.  R.  4  H.  L.  610. 

of  Milton  V.  Faver$ham,   10   B.  &  8.  615,  39  L.  J.  Ch.  713;  CoUierv.  HVHA 

548,  «. ;    Lord  CaringUm  v.   Wycombe  (1876)  1  Ex.  Div.  464,  35  L.  T.  345  — 

Bailway  Co.  (1868)  L.  E.  3Ch.  377,  37  J.  Qt.  P. 
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the  country.  The  town  of  Plymouth  had,  however,  considerably  Elliott 
increased,  and  the  land  adjoining  the  plaintiff's  was  now  built  upon,  kouth 
so  that  his  land  was  on  three  sides  bounded  by  houses  and  streets,  j^^j^^y  Co 
On  the  fourth  side  it  was  bounded  by  building  land,  not  yet  built 
upon.  The  roads,  for  some  distance  beyond  the  plaintiff's  land, 
were  lighted,  paved,  and  watched  by  the  Commissioners  acting  in 
execution  of  the  local  Act,  5  Geo.  lY.  c.  xxii.  Although  the  plain- 
tiff's land  was,  from  its  situation,  very  likely  to  be  soon  built  upon, 
and  was  of  great  value  as  building  land,  it  was  as  yet  used  as  pasture 
land.  By  the  Vicb-Chancellor*s  order  it  was  admitted,  that  the 
railway,  in  passing  over  the  plaintiff's  land,  had  deviated  from  the 
level,  as  referred  to  the  datum  line,  more  than  two  and  less  than 
five  feet,  without  the  plaintiff's  consent.  The  learned 7udge  told  the 
jury  that  the  word  "town,"  as  used  in  the  Act,  was  to  be  understood 
in  its  ordinary  and  popular  sense;  and  that  it  was  for  them  to 
decide  whether  the  plaintiff's  land  was  in  a  *'town,"  within  the 
meaning  of  the  Act  of  Parliament ;  that  the  assessment  and  pay- 
ment of  rates  under  the  local  Act  was  not  a  test.  The  jury  found 
that  the  railway  on  the  plaintiff's  land  was  passing  through  a  town, 
within  the  meaning  of  the  Act. 

A  rule  having  been  obtained,  calling  on  the  plaintiff  to  show  cause 
why  there  should  not  be  a  new  trial,  on  the  ground  of  misdirection 
on  the  part  of  the  learned  Judge  in  not  properly  explaining  to  the 
Jury  the  meaning  of  the  word  "  town  :  '* 

Cockbum  and  Montague  Smith  showed  cause  :  [  727  ] 

The  word  "  town,'  in  the  Act  of  Parliament,  has  no  legal  or 
technical  meaning,  but  is  used  in  its  ordinary  and  popular  sense, 
and  therefore  did  not  require  any  definition.  Whether  these  fields 
were  **  town "  was  a  question  of  fact,  which  the  jury  were  as 
competent  to  decide  as  the  Court.  In  Johnson's  Dictionary, 
"  town  "  is  said  to  be  "  any  collection  of  houses  larger  than  a 
village." 

(Aldbrson,  B.  :  It  is  where  a  great  body  of  people  within  a 
township  are  congregated  together  in  houses.  It  means  land 
continuously  built  upon.  There  can  be  no  doubt  that  the 
green  of  Grosvenor  Square  is  in  "town."  So,  a  railway 
passing  through  the  Temple  Gardens  would  be  passing  through 
a  town. 

Platt,  B.  :  St.  James's  Park  is  in  "  town.") 
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The  word  is  used  in  contradistinction  to  the  term  **  country."  This 
piece  of  ground  is  rateable  under  the  5  Geo.  IV-  c.  xxii.,  "for 
better  paving,  lighting,  cleansing,  watching,  and  improving  the 
town  and  borough  of  Plymouth ; "  the  105th  section  of  which 
enables  the  Commissioners  to  assess  (amongst  other  things)  "  all 
gardens,  tenements,  and  hereditaments  adjoining  to  or  upon  any  of 
the  streets,  lanes,  roads,  passages,  or  other  public  places,  which  are 
already  made  or  built,  or  which  shall  hereafter  be  made  or  built, 
within  the  populous  or  town  part  of  the  said  borough." 

(BoLFB,  B. :  The  case  resembles  Baddehy  v.  Oingell  (i),  where 
we  had  to  determine  whether  certain  houses  were  ''  within  the 
street,"  for  the  purpose  of  rating  them.  When  a  word  used 
in  an  Act  of  Parliament  is  of  doubtful  import,  the  Judge  ought 
to  explain  it.) 

Suppose  any  question  arose  upon  the  word  "  moor,"  in  an  Act  of 
Parliament,  would  the  Judge  be  bound  to  tell  the  jury  what,  in 
point  of  fact,  a  moor  was  ? 

(Alderson,  B.  :  The  jury  should  have  been  told  that  the  meaning 
of  the  statute  was,  to  give  protection  to  persons  who  had  a  collec- 
tion of  houses  together ;  and  that,  ^putting  a  liberal  construction 
on  the  word  *'  town,"  they  should  see  whether  this  land  was  fairly 
within  the  ambit  of  a  collection  of  houses.  The  Judge  need  not 
give  an  exact  definition  of  where  a  township  begins,  and  a  village 
ends ;  but  he  ought  to  give  the  jury  intimation  of  what  their 
attention  is  to  be  directed  to. 


BoLFE,  B. :  In  Go.  Litt.  115  b,  it  is  said,  "  that  a  place  cannot 
be  a  town  in  law,  unless  it  hath,  and  in  time  past  hath  had,  a 
church  and  celebration  of  Divine  service,  sacraments,  and  burials." 
No  doubt  the  word  *'  town  "  in  this  Act  means  something  different 
from  the  legal  acceptation ;  and  there  would  have  been  no  mis- 
direction, if  the  Judge  had  laid  down  such  a  definition  as  would 
have  enabled  the  jury  to  come  to  a  correct  conclusion.) 

The  learned  Judge  called  the  attention  of  the  jury  to  the  facts  of 
the  case,  and  left  it  to  them  to  say  whether,  under  all  the  circom- 
stances,  this  land  was  "  town." 


(1)  74  R.  B.  683  (1  Ex.  319). 
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Kinglake,  Serjt.,  in  support  of  the  rule :  Elliott 

V. 

The  272nd  section  of  the  Company's  Act  (7  &  8  Vict.  c.  Ixviii.)       south 

Devon 
prohibits  any  deviation  from  the  levels,  "to  any  extent  exceeding  railway  Co. 

in  any  place  five  feet,  or,  in  passing  through  towns,  two  feet, 

without  the  consent  of  the  owners,  lessees,  and  occupiers  of  the 

land."     The  11th  section  of  the  Bailway  Clauses   Consolidation 

Act  (8  &  9  Vict.  c.  26)  uses  the  words,  "in  passing  through  a 

town,  village,  street,  or  land  continuously  built  upon."     Is,  then, 

the  same  definition  to  apply  to  each  subject-matter  different  in  its 

nature  ?  If  a  town  varies  from  a  village,  and  a  village  from  a  street, 

it  becomes  a  question  whether  land  continuously  built  on,  on  three 

sides,  and  open  on  the  other,  is  a  ''  town,  village,  street,  or  land 

continuously  built  on,"  within  the  meaning  of  the  Act.     There 

must  be  some   definition  applicable   to  each  of  these  particular 

subject-matters,  and  they  ought  to  be  defined,  notwithstanding  the 

definition  may  be  difficult.     Whether  this  land  is  ''town,"  is  a 

mixed  question  *of  law  and  fact ;  and  the  learned  Judge  ought  to      [  *729  ] 

have  explained  to  the  jury  what  *'  town  "  is,  within  the  meaning  of 

the  statute,  and  have  left  it  to  them  to  say  whether  this  land  is 

''  town  "  within  it.     The  proper  definition  is  a  place  within  the 

ambit  of  which  inhabitants  have    collected  for   the  purpose  of 

residence.     That  would  include  an  open  space   surrounded  with 

houses,  such  as  Grosvenor  Square,  but  not  the  mere  suburbs  of  a 

town.     The  learned  Judge  ought  to  have  laid  down  some  rule  by 

which  the  jury  would  be  satisfied   that   this  land  was  '*town" 

within  the  meaning  of  the  Act.     In  the  absence  of  any  definition, 

it  is  not  likely  that  the  jury  would  come  to  a  correct  conclusion. 

(Pabkb,  B.  :  In  the  city  of  York,  there  are  public  gardens  within 
the  walls.) 

Here  the  railway  does  not  touch  a  house  or  cross  a  street  until  after 
it  has  left  the  plaintiff's  land. 

Pabke,  B.  : 

There  must  be  a  new  trial.  The  learned  Judge  was  certainly  not 
bound  to  define  the  meaning  of  the  word  ''  town,"  so  as  to  embrace 
every  possible  case,  yet  he  ought  to  have  given  a  definition  sufficient 
to  enable  the  jury  to  decide  the  present  question,  which  is,  whether 
the  railway  can  be  considered  as  passing  through  a  *'  town,"  within 
the  meaning  of  the  Act  of  Parliament.    It  would  appear  that  the 
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word  "  town  "  is  not  to  be  understood  in  its  strict  legal  interpreta- 
tion,  as  a  township  having  a  church  or  a  constable,  bat  a  place 
containing  a  number  of  houses  congregated  together — an  inhabited 
spot  where  the  occupation  is  continuous.  No  railway  entering  the 
boundary  of  that  town  can  be  raised  two  feet  without  the  consent 
of  the  persons  through  whose  land  it  passes.  Does,  then,  this 
railway  enter  the  boundary  of  collected  masses  of  houses  ?  I  think 
not.  But  it  is  a  question  for  the  jury,  whether  this  open  space  is 
continuously  surrounded  with  houses.  Such  a  space  may  be  part 
of  a  town,  although  not  built  upon,  if  there  are  masses  of  ^houses 
around  it ;  as,  for  instance,  the  green  of  Grosvenor  Square.  Unless, 
therefore,  this  piece  of  land  is  surrounded  with  houses,  so  that  the 
railway,  in  passing  the  boundary  of  it,  enters  masses  of  inhabited 
houses,  the  case  is  not  within  the  Act.  I  do  not  mean  to  say  that 
the  open  space  must  be  surrounded  with  houses  touching  each 
other,  but  only  continuously  surrounded  with  houses  in  the  popular 
sense  of  the  word  '*  continuous."  There  ought  to  be  a  new  trial,  in 
order  that  the  Judge  may  define  the  meaning  of  the  term  "  town  " 
in  this  Act  of  Parliament. 


Alderson,  B.  : 

I  am  of  the  same  opinion.  What  the  walls  of  towns  were  in 
ancient  times,  that  is,  a  boundary,  continuous  buildings  are  now. 
By  continuous  buildings  I  do  not  mean  buildings  which  touch  each 
other,  but  buildings  so  reasonably  near  that  the  inhabitants  may 
be  considered  as  dwelling  together.  Within  the  ambit  surrounded 
by  such  houses  is  town,  and  when  the  railway  passes  through  that 
ambit  it  passes  through  town.  I  entertain  some  doubt  whether 
this  space  is  town :  it  appears  to  me  country  land  extending  to  the 
town,  and  not  town  itself. 

EoLFE,  B. : 

The  verdict  in  this  case  is  wrong,  because  the  jury  have  not  been 
properly  directed  as  to  the  point  to  which  they  should  apply  their 
attention.  The  learned  Judge  was  bound  to  define  the  meaning  of 
the  word  **  town  "  suflSciently,  for  the  purpose  of  enabling  the  jury 
to  decide  the  issue.  No  doubt  it  is  difficult  to  lay  down  a  definition 
which  would  meet  every  case.  At  first  I  thought  the  definition  of 
my  brother  Parke  was  right,  but  it  occurred  to  me  that  in  foreign 
towns  there  are  what  they  call  a  "place" — a  parallelogram  of 
ground,  with  houses  on  three  sides  only,  and  on  the  fourth,  a 


VOL.  Lxxvi.]  1848.    EX,     2  EX.  780—731.  759 

garden  cultivated  and  adorned  for  the  sake  of  these  hoases,  but  Elltott 

opening  apon  the  country.     Such  a  spot  would,  no  doubt,  be  town,  south 

although  it  *is  not  continuously  surrounded  with  houses.     I  point  ^^^^^q 

to  this  in  order  to  show  the  difficulty  of  giving  an  accurate  definition  [  •ysi  ] 
which  shall  meet  all  cases.    Here  it  was  necessary  to  define  what 
the  jury  were  to  consider  as  **  town,"  and  what  not. 

Platt,  B.  : 

TheMearned  Judge  ought  certainly  to  have  explained  to  the 
jury  the  meaning  of  the  word  "  town  "  in  the  Act  of  Parliament, 
and,  that  explanation  not  having  been  given,  there  ought  to  be  a 
new  trial. 

Aldbrson,  B.,  added : 

I  think  such  a  '*  place  "  as  my  brother  Bolfb  alludes  to  would 
be  in  a  town,  if  the  garden  was  occupied  as  an  accessory  to  the 
dwelling-houses  ;  otherwise,  if  it  were  an  inlet  to  the  country. 

Pa&ke,  B.  : 

I  think  so  too.  Probably  a  garden  attached  to  a  house,  and 
occupied  along  with  it,  should  be  reckoned  as  part  of  the  house  in 
considering  whether  the  houses  are  continuous.  The  question  will 
depend  upon  whether  this  space  is  surrounded  with  houses  in  the 
popular  sense  of  the  word  ''houses,"  so  as  to  be  within  the  ambit 
of  the  town. 

I  Rvie  absolute. 


COOKE  AND   FARQUAR  v.  SEELEY  and  Another  (i).        i^s. 

^  '         June  do. 
(2  Ex.  746—751 ;  S.  C.  17  L.  J.  Ex.  286.)  

The  fact  of  an  aooount  haying  been  opened  with  a  banker  by  one  of  two  ^  -^ 
partners  in  his  own  name,  is  not  conclusive  to  show  that  the  account  was 
opened  on  his  own  behalf ;  but  it  is  competent  for  the  banker  to  prove  that 
he  was  acting  as  the  agent  of  the  partnership,  and  that  the  account  was 
theirs.  The  mere  circumstance,  however,  of  the  money  deposited  being 
partnership  property,  is  not  sufficient  for  that  purpose. 

Assumpsit.  The  declaration  contained  a  special  count  for  a  breach 
of  contract  by  the  defendants,  as  bankers,  in  not  honouring  the 
plaintiff's  cheque ;  also  a  count  for  money  lent.  The  defendants 
pleaded  (with  other  pleas)  noii  assximpsemnt. 

At  the  trial,  before  Platt,  B.,  at  the  Somersetshire  Spring  Assizes, 

(I)  See  The  Alliance  Bank  v.  Kearsley  (1871)  L.  B.  6  C.  P.  433,  438,  40  L.  J. 
C.  P.  249.— J.  G.  P. 
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Cooke  1848,  it  appeared  that  the  plaintiff,  Farquar,  had  opened  an  account 
Sbblet.  ^i^h  the  defendants,  who  were  bankers  at  B  ridgewater.  Farqoar 
carried  on  business  under  the  name  of  the  Bridgewater  Coal  Com- 
pany, and  Cooke,  the  other  plaintiff,  was  a  dormant  partner  in 
the  concern ;  but  that  fact  was  unknown  to  the  defendants.  The 
pass-book,  which,  as  usual,  was  alternately  in  the  possession  of  the 
banker  and  the  customer,  was  headed  ''John  Farquar,  Esq., 
B.  C.  C."  (meaning  "  Bridgewater  Coal  Company ").  It  was 
proved  that  some  of  the  partnership  monies  had  been  at  times 
paid  into  this  account,  and  a  letter  was  put  in  evidence,  written  by 
Farquar  to  the  defendants,  in  which  he  spoke  of  "  withdrawing 
the  Company's  account."  On  the  part  of  the  defendants  it  was 
submitted,  that  the  account  was  opened  by  Farquar  on  his  own 
behalf,  and  that  there  was  no  evidence  to  go  to  the  jury  of  the 
plaintiff  Cooke  being  a  party  to  the  contract;  and  Sims  v.  Brittain  (i) 
and  Sims  v.  Boftd  (2)  were  cited.  The  learned  Judge,  being  of  that 
opinion,  nonsuited  the  plaintiffs. 

[  747  ]  Crowder  obtained  a  rule,  calling  on  the  defendants  to  show 

cause  why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial 
granted;  against  which — 

Kinglake,  Serjt.,  Barstoiv,  and  Phinn,  showed  cause : 

Upon  the  evidence  the  nonsuit  was  right.  The  relation  of  banker 
and  customer  creates  a  contract  of  a  special  nature :  Pott  v.  CUgg  (3). 
A  breach  of  such  contract  is  charged  in  the  first  count ;  and  there 
is  a  distinct  issue  as  to  whether  both  Farquar  and  Cooke  were 
customers  of  the  Bank.  The  facts  show  that  the  contract  was  with 
Farquar  alone,  and  that  renders  inapplicable  the  rule  laid  down  in 
Cothay  v.  FenneU  (4),  where  it  is  said,  "  If  an  agent  makes  a 
contract  in  his  own  name,  the  principal  may  sue  and  be  sued  upon 
it ;  for  it  is  a  general  rule,  that  whenever  an  express  contract  is 
made,  an  action  is  maintainable  upon  it,  either  in  the  name  of  the 
person  with  whom  it  was  actually  made,  or  in  the  name  of  the 
person  with  whom  in  point  of  law  it  was  made."  Skinner  v. 
[  748  ]  Stocks  (6)  is  to  the  same  effect.  *  *  The  act  of  Farquar,  in 
opening  an  account  in  his  own  name,  amounts  to  a  declaration 
that  the  account  is  opened  for  himself  individually,  and  not  on 
behalf  of  the  Company. 

(1)  4  B.  &  Ad.  375.  (4)  34  R.  R.  541  (10  B.  &  C.  671). 

(2)  39  R.  R.  511  (5  B.  &  Ad.  389).      (5)  23  R.  R.  337  (4  B.  &  Aid.  437). 

(3)  73  R,  R.  517  (16  M.  &  W.  321). 
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(Parks,  B.  :  It  is  a  question  of  fact,  whether  he  was  doting  on       cooke 
his  own  behalf  in  lending  the  money,  although  he  got  it  from  the      SBELEt. 
partnership,  or  whether  he  was  lending  the  partnership  money. 
The  circumstance  of  the  pass-books  having  the  letters  **  B.  C.  C* 
in  them,  was  some  evidence  for  the  jury  that  he  was  lending  the 
money  on  behalf  of  the  partnership.) 

Where  a  contract  was  made  by  one  of  several  partners  in  his 
individual  capacity,  who  at  the  time  declared  that  the  subject- 
matter  of  the  contract  was  his  property  alone,  it  was  held  that  his 
declaration  was  evidence  against  all  the  partners,  and  therefore 
they  could  not  sue  jointly  on  such  a  contract :  Lticas  v.  De  La 
Cour  (1). 

(Aldebson,  B.  :  In  that  case  there  was  the  declaration  of  one 
partner  that  the  property  belonged  to  him  alone,  so  there  could  be 
no  reasonable  doubt  that  the  contract  was  made  with  him  only,  and 
not  jointly  with  the  other  partners.  The  difficulty  here  is,  that  it 
is  ambiguous.) 

Beckham  v.  Drake  (2)  has  no   bearing  on  the  present  point ;  the 

question  there  being,  whether  a  dormant  partner  could  be  joined  in 

an  action  for  the  breach  of  an  agreement,  though  not  a  party 

named  in  or  signing  it.     Emly  v.  Ijye  (8),  and  Siffkin  v.  Walker  (4), 

were  cases  on  bills  of  exchange,  and  on  that  ground  distinguishable. 

In  Trueman  v.  Loder  (6),  Lord  Denman,  Ch.  J.,  says,  **  Some  cases 

were  quoted,  in  which  *the  question,  whether  an  agent  or  partner       [  ♦749  ] 

bound  himself  only,  or  his  principal  or  firm,  has  been  held  to 

depend  upon  his  intention  to  deal  for  himself,  or  for  the  principal 

or  partnership.     But  on  examining  all  those  cases,  it  will  be  found 

that  the  contracting  party  was  carrying  on  two  different  concerns, 

one  for  himself,  the  other  for  his  principal  or  his  firm.     The  world 

would  know  him  in  two  different  characters  ;  and  each  party  dealing 

with   him  was  bound   to  inquire  in  which  he  appeared  on   any 

particular  occasion."    Here,  Farquar  having  had  dealings  with  the 

defendants  in  his  individual  name,  it  is  not  competent  to  them  to 

say  that  he  was  a  member  of  a  partnership,  and  did  not  contract 

on  his  own  account. 

(Parke,  B.  :  Although  the  money  may  be  partnership  money,  yet 

(1)  14  B.  R.  426  (I  M.  &  8.  249).  (4)  11  R.  R.  715  (2  Camp.  308). 

(2)  60  R.  R.  678  (9  M.  &  W.  79).  (5)  52  R.  R.  451  (11  Ad.  &  EL  589). 

(3)  13  R  R.  347  (15  East,  7). 
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CooKK       if  one  partner  lends  it  as  his  own,  he  mast  sae  alone,  for  there  is 
Sbelet.      ^^  privity  between  the  other  partners  and  the  person  to  whom  the 
money  is  lent.) 

Suppose  Farquar  had  died,  and  then  Cooke,  a  perfect  stranger  to 
the  Bank,  had  drawn  a  cheque,  would  the  bankers  have  been  bound 
to  honour  it  ? 

(Parke,  B.  :  It  is  not  a  necessary  part  of  the  contract  that  the 
bankers  should  honour  the  drafts  of  the  two :  it  may  be  a  contract 
with  Cooke  and  Farquar,  that  the  bankers  should  honour  the  drafts 
of  Farquar  only.) 

The  memorandum  on  the  pass-book  was  merely  a  mode  of  ear- 
marking the  account.     [They  also  cited  Alexander  v.  Barker  (i).] 

Montague  Smith  {Crowder  with  him),  in  support  of  the  rule  : 

The  fact  of  the  account  being  opened  in  Farquar's  name  is  not 
conclusive ;  but  it  was  a  question  for  the  jury,  whether,  in  opening 
the  account,  he  was  not  really  acting  as  agent  for  the  Company. 

(Parks,  B.  :  In  Sims  v.  Bond  (2),  the  Court  considered  that  it 
might  be  shown  that  a  banking  account,  though  in  the  name  of 
[  *750  ]      one  partner,  was,  in  truth,  *the  partnership  account ;  but  then  it 
must  be  made  out  by  distinct  evidence.) 

The  letter  addressed  by  Farquar  to  the  defendants,  in  which  he 
speaks  of  "  withdrawing  the  Company's  account,"  was  strong 
evidence  to  show  that  he  was  acting  on  behalf  of  the  partnership. 
If  the  account  had  been  overdrawn,  might  not  the  bankers  have 
sued  the  Company  ?     (He  was  then  stopped  by  the  Court.) 

Parkb,  B.  : 

We  think  there  is  evidence  which  ought  to  have  been  submitted 
to  the  jury,  that  Farquar,  in  opening  the  account,  was  acting  as 
agent  for  the  partnership.  The  mere  fact  of  the  money  being 
partnership  property  would  not  be  sufficient,  because  one  partner 
might  take  a  portion  of  the  partnership  property,  and  lend  it  to 
another ;  but  in  this  case  there  are  two  circumstances  which  did 
not  occur  in  Sims  v.  Bond :  one  is,  that  though  the  account  was 
opened  in  the  name  of  Farquar,  the  letters  "B.  C.  C."  were  in  the 

(1)  37  E.  B.  658  (2  Cr.  &  J.  133).  (2)  39  B.  B.  511  (5  B.  &  Ad.  389V 
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pass-book.  It  is  for  the  jury  to  decide  whether  by  that  Farqaar  Cooke 
meant  to  keep  the  account  on  behalf  of  the  Goal  Company,  or  sbelby. 
whether  those  letters  were  a  mere  private  memorandum.  Further, 
the  letter  which  Farquar  wrote  to  the  Bank  is  some  evidence  for 
the  jury  that  he  was  acting  on  behalf  of  the  Coal  Company. 
Perhaps  it  would  have  been  wise  to  have  considered  a  banking 
account  as  kept  only  by  the  person  in  whose  name  it  is.  However, 
Sims  V.  Bond  decided  that  the  private  name  in  the  pass-book  is  not 
conclusive,  as,  by  the  usage  of  merchants,  the  name  on  a  bill  of 
exchange ;  but  its  only  effect  is  to  throw  upon  the  parties  suing  the 
obligation  of  showing  that  they  were  the  real  contracting  parties. 
The  question  in  this  case  will  be,  whether  that  is  made  out  to  the 
satisfaction  of  the  jury.  If  this  had  not  been  a  deposit  by  a 
partner,  but  by  a  third  person,  the  matter  might  have  been  set  at 
rest,  by  calling  that  person  to  prove  on  whose  account  he  really  was 
lending  the  money  to  the  Bank.  *The  diflSculty  is  increased  when  [  *76l  ] 
the  person  who  opens  the  account  is  not  merely  the  agent  of,  but  a 
partner  in^the  firm  on  whose  behalf  he  opens  the  account. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  There  was  a  very  slight  case ;  but 
still  there  was  evidence  to  go  to  the  jury  on  the  question  whether 
Farquar,  in  opening  the  account,  was  really  acting  as  agent  for  the 
partnership,  or  on  his  own  behalf. 

Platt,  B.  : 

Possibly  I  entertained  a  wrong  impression;  but  I  am  still  of 
opinion  that  there  was  no  evidence  for  the  jury.  The  account  was 
opened  by  Farquar,  but  the  pass-book  was  headed  with  the  letters 
'*  B.  C.  C,"  in  addition  to  his  name.  That  may  have  been  for  the 
purpose  of  distinguishing  this  Farquar  from  another  customer  of  - 
the  same  name.  If  the  account  was  intended  to  be  opened  and 
carried  on  with  the  money  of  the  partnership,  the  items  do  not 
correspond,  and  they  are  perfectly  inconsistent  with  the  letter 
written  by  Farquar,  in  which  he  assumes  to  act  for  the  Company. 
Perhaps  my  impression,  though  strong,  is  erroneous.  There  ought, 
therefore,  to  be  a  new  trial. 

Utile  absolute. 
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1848.  DOE  D.  KNIGHT  v.  EICHARD  SPENCER. 

•^"iLl'-  SAME  V.  SANSUM. 

!^  ^^2  ]  (2  Ex.  752—772.) 

The  General  Inclosure  Act,  41  Geo.  IIL  c.  109,  8.  16,  authoriaoB  the  Com- 
missioners to  make  partition  of  land  held  in  common,  upon  the  request  in 
writing  of  the  tenants  in  common,  or  any  or  either  of  them.  A  local  Act 
for  inclosing  land  within  the  parish  of  M.  (59  G^.  TTT.  s.  31),  enabled 
Commissioners  to  make  exchanges  of  land  with  the  consent  of  the  owners, 
whether  tenants  in  fee-simple  or  for  life.  Sect.  32  provided  for  the  costs  of 
partition ;  but  there  was  no  clause  in  terms  authorising  partitions.  The 
59  Geo.  lU.  received  the  Koyal  assent  on  the  I9th  May,  1819,  at  which  time 
C.  was  seised  of  an  undivided  moiety  of  certain  land  in  M.  for  the  life  of 
K.,  the  other  moiety  being  vested  in  A.  S.  in  fee.  On  the  2nd  August, 
1819,  C.  and  A.  8.  made  a  claim  in  writing  under  the  41  Geo.  IIL  &  109, 
in  respect  of  the  land  so  held  by  them  as  tenants  in  common ;  and  on  the 
13th  September,  1819,  A.  S.  died  intestate,  leaving  E.  S.  his  heir.  On  the 
11th  August,  1826,  the  Commissioners  made  their  award,  and  thereby  made 
certain  allotments,  numbered  respectively  on  a  map,  13,  87,  and  88,  to  C. 
and  A.  S.,  in  respect  of  their  interests  in  the  open  lands  to  be  allotted  and 
divided ;  and  they  also,  under  the  head  "  Exchanges,"  allotted  to  E.  S.  an 
undivided  moiety  of  certain  land  sought  to  be  recovered  in  this  action,  as 
also  of  the  said  three  pieces  of  land  numbered  13,  87,  and  88,  the  other 
moiety  being  therein  stated  to  be  already  vested  in  E.  S.  in  exchange  for,  as 
well  the  undivided  moiety  of  the  said  E.  S.  in  certain  other  old  inclosed 
lands,  which  the  Commissioners  thereby  allotted  to  C,  the  other  moiety 
thereof  being  therein  stated  to  be  then  already  vested  in  him,  as  also  the 
entirety  of  a  close  belonging  solely  to  E.  S. :  Held,  that  the  local  Act 
having,  by  the  32nd  section,  contemplated  partitions,  but  containing  no 
authority  for  that  purpose,  the  Legislature  must  have  intended  that  they 
should  be  effected  under  the  41  Geo.  IIL  c.  109,  s.  16 ;  and  that  this  allot- 
ment could  not  be  supported  as  a  partition  under  that  Act ;  because,  first, 
C.  was  only  tenant  pur  auter  vie,  and,  as  such,  had  no  authority  to  consent 
to  a  partition ;  secondly,  because  one  of  the  tenants  in  common  was  to  take 
as  his  share  in  severalty  a  close  which,  before  the  partition,  formed  no  part 
of  the  land  held  in  common,  but  was  the  separate  property  of  the  other 
tenant  in  common. 

Also,  that  the  words  **  tenants  for  life,"  in  the  31  st  section  of  the  local 
Act,  59  Geo.  III.  included  '*  tenants  |)t(r  auter  vie"  and  that  the  allotment 
was  good  under  that  Act  as  an  exchange. 

Also,  that  two  tenants  in  common  may  exchange  with  each  other  their 
respective  moieties  of  different  parts  of  the  land  held  in  common ;  and 
where  the  moiety  of  an  estate  is  settled  to  uses,  with  a  power  of  exchange 
in  the  trustees,  such  a  power  may  be  well  executed  by  dividing  the  land 
into  two  portions  to  be  held  in  severalty,  one  to  the  uses  of  the  settlement, 
the  other  by  the  party  entitled  to  the  other  moiety. 

Also,  that  the  allotments  made  to  C.  and  A.  S.  were  not  void  by  reason  of 
their  having  been  made  after  the  death  of  A.  S.,  and  when  R  S.,  his  heir, 
was  entitled. 

This  vf&B  an  ejectment,  brought  on  the  demise  of  John  Enight, 
dated  the  10th  of  July,  1842,  to  recover  one  undivided  moiety  or 
half  part  of  and  in  a  house  and  orchard  and  two  meadows,  in  the 
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parish  of  Martock,  in  the  county  of  Somerset.     At  the  trial,  before       Dok  d. 
Platty  B.,  at  the  Summer  Assizes  for  that  county,  in  the  year  1845,  ^ 

a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the      Spknobb. 
Court  on  a  case  which  stated  in  substance  as  follows : 

The  lessor  of  the  plaintiff  claims  to  be  entitled  under  the  will  of 
Elizabeth  Goodden,  hereinafter  set  out. 

By  indentures  of  lease  and  release,  bearing  date  the  15th  and 
16th  days  of  May,  1758,  certain  tenements  and  lands  (including 
the  entirety  of  the  lands,  one  undivided  moiety  ^whereof  is  sought  [  *76S  ] 
to  be  recovered  in  this  action)  were  limited,  after  the  solemnisation 
of  a  then  intended  marriage,  which  afterwards  took  effect,  between 
Thomas  Goodden  and  Ann  Damer,  to  the  use  of  the  said  Thomas 
Goodden  for  life,  remainder  to  trustees  to  support  contingent  uses, 
remainder  to  the  use  of  the  child  or  children  of  the  said  intended 
marriage,  in  such  shares  and  proportions,  and  for  such  estates  and 
interests,  as  the  said  Thomas  Goodden  and  Ann  his  intended  wife, 
or  the  survivor  of  them,  should  by  any  deed  or  deeds,  or  by  his  or 
her  last  will  and  testament,  limit  or  appoint ;  and  in  default  of  such 
limitation  or  appointment,  to  various  uses,  which  did  not  take 
effect. 

The  said  Thomas  Goodden  and  Ann  Damer  were  married  on  the 
20th  day  of  August,  1758.  Thomas  Goodden  died  before  his  wife, 
on  the  12th  day  of  October,  1779.  There  were  issue  of  Thomas 
Goodden  and  Ann  Damer  five  children.  Of  these  children  there 
were  two  only,  viz.  Ann  and  Elizabeth,  who  became  material  to  the 
title.  Ann  was  born  on  the  7th  of  September,  1762,  was  married 
to  Thomas  Knight  on  the  25th  of  November,  1783,  and  died  in 
December,  1795.  Elizabeth  was  born  on  the  27th  of  February, 
1764,  and  died  unmarried,  on  the  24th  of  February,  1787. 

The  said  Ann  Goodden  (formerly  Ann  Damer),  after  the  death  of 
Thomas  Goodden,  her  husband,  by  an  indenture  of  appointment, 
bearing  date  the  8th  day  of  March,  1784,  in  pursuance  of  the 
power  vested  in  her  by  the  hereinbefore-mentioned  indentures,  duly 
limited  and  appointed  the  lands  and  tenements  included  in  those 
indentures,  from  and  after  the  death  of  the  said  Ann  Goodden,  to 
the  use  of  the  said  Ann  Knight  and  Elizabeth  Goodden,  in  fee,  as 
tenants  in  common. 

The  said  Elizabeth  Goodden  died  before  her  mother,  on  the  24th 
of  February,  1787,  seised  by  virtue  of  the  before-mentioned  appoint- 
ment of  the  reversion  in  fee,  expectant  on  the  death  of  her  mother, 
of  and  in  one  undivided  moiety  *of  the  said  tenements  and  lands       ( *^^^  ] 
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Dob  d.       mentioned  in  the  above-mentioned  indentures.    The  said  Elizabeth 
p,  Goodden  being  so  seised  made  a  will,  dated  the  11th  of  December, 

Spencbb.  1786,  under  which  the  lessor  of  the  plaintiff  now  claims  title.  The 
material  parts  of  this  will,  which  was  duly  executed  and  attested  to 
pass  real  estate,  were  as  follows :  ''I  give  and  devise  all  and 
singular  the  messuages,  tenements,  lands,  and  hereditaments  which 
I  am  seised  of  or  entitled  unto,  either  in  possession,  reversion, 
remainder,  or  expectancy,  situate,  lying,  and  being  within  the 
parish  of  Martock,  or  elsewhere  in  the  county  of  Somerset,  unto 
my  brother-in-law,  and  sister,  Ann  Knight,  his  wife,  of  Bower 
Hinton,  yeoman,  for  and  during  the  term  of  their  natural  lives ; 
and  from  and  after  their  decease,  I  give  and  devise  the  same  unto 
my  nephew,  John  Goodden  Knight,  son  of  my  said  brother-in-law 
and  sister,  Ann  Knight,  his  heirs  and  assigns  for  ever.  But  in  case 
the  said  John  Goodden  Knight  should  not  survive  my  said  brother- 
in-law  and  sister,  Thomas  and  Ann  Knight,  and  should  die  without 
an  heir  lawfully  begotten,  then  and  in  such  case  I  give  and  devise 
the  same  to  the  next  heir  of  the  said  Thomas  and  Ann  Knight,  my 
brother-in-law  and  sister  as  aforesaid,  their  heirs  and  assigns,  for 
ever." 

The  said  Ann  Goodden,  the  mother  of  the  testatrix,  died  in 
September,  1798.  John  Goodden  Knight,  mentioned  in  the  said 
will,  died  shortly  after  the  testatrix,  viz.  in  June,  1787,  without 
issue ;  in  fact,  he  was  then  a  child  not  a  year  old.  Soon  after  the 
death  of  this  son,  another  son  of  the  said  Thomas  and  Ann  E^night 
was  born,  who  was  also  called  John  Goodden.  This  last  John 
Goodden  Knight  was  born  in  November,  1787.  On  the  3rd  of 
November,  1811,  he  married  Mary  Welch;  he  died  in  June,  1828; 
Mary,  his  wife,  died  in  June,  1888.  The  lessor  of  the  plaintiff  is 
the  eldest  son  of  the  marriage  of  the  said  last-mentioned  John 
Goodden  Knight  and  Mary  his  wife. 
[  *755  ]  The  said  Thomas  Knight,  and  Ann  his  wife  are  both  *dead. 

The  said  Ann,  the  wife,  died  in  December,  1795,  and  the  said 
Thomas  Knight  died  in  June,  1842. 

The  case  then  set  out  indentures  of  lease  and  release,  bearing 
date  the  1st  and  2nd  of  July,  1814,  between  Thomas  Knight, 
described  as  surviving  devisee  for  life,  and  the  second-named  John 
Goodden  Knight,  described  as  reversionary  devisee  in  fee  under  the 
will  of  Elizabeth  Goodden  (and  certain  parties,  mortgagees  and 
trustees),  whereby  the  undivided  moiety  of  the  lands  and  tenements 
included  in  the  indentures  of  the  16th  and  16th  of  May,  I7589 
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Tested  in  Bobert  Chaffey  and  William  Ghaffey,  during  the  life  of       Dob  d. 
Thomas  Knight.  «. 

In  the  59  Geo.  III.,  an  Act  was  passed,  intituled,  "  An  Act  for      Spknceb. 
inclosing  lands  within  the  parishes  of  Martock  and  Muchelney,  in 
the  county  of  Somerset." 

On  the  14th  of  August,  1826,  the  Commissioners  acting  under 
the  above-mentioned  Act  made  their  award  in  writing  under  their 
hands  and  seals,  whereby,  after  reciting  (inter  alia)  the  above-men- 
tioned Act,  wherein  is  recited  the  41  Geo.  III.,  intiituled,  ''  An  Act 
for  consolidating  in  one  Act  certain  provisions  usually  inserted  in 
Acts  of  Inclosure,  and  for  facilitating  the  mode  of  proving  the 
several  facts  usually  required  on  the  passing  of  such  Acts,"  the 
Commissioners  awarded  (so  far  as  material  to  the  present  question) 
as  follows : 

"  We  do  hereby  set  out,  allot,  and  award  all  and  every  part  and 
parts  of  the  open  and  common  arable  fields  and  lands  and  common 
meadows  in  the  said  parish  of  Martock,  unto  and  between  the 
several  proprietors  of  and  persons  interested  in  the  same  respec- 
tively, according  to  the  extent  and  value  of  their  respective  lands, 
rights,  and  interests  therein  before  the  passing  of  the  first  recited 
Act,  in  the  manner  directed  by  such  Act ;  (that  is  to  say),  inter  alia, 
unto  Bobert  Chaffey,  William  Chaffey,  and  Arthur  Spencer,  one 
piece  or  parcel  of  meadow-land,  containing  by  admeasurement  one 
acre,  two  roods,  and  three  perches,  lying  in  *Hinton  Mead,  [  •756  ] 
numbered  13  on  Hinton  Mead  map,  in  lieu  of  and  satisfaction  for 
the  lands,  rights,  and  interests  of  the  said  Bobert  Chaffey,  William 
Chaffey,  and  Arthur  Spencer,  in  the  said  meadow  called  Hinton 
Mead,  the  entirety  of  which  said  piece  of  land  last  hereinbefore 
allotted  is  hereinafter  vested  in  the  said  Arthur  Spencer,  by  an 
exchange  hereinafter  contained.  And  we,  the  said  Commissioners, 
do  hereby  set  out,  allot,  and  award  all  the  residue  and  remainder 
of  the  said  open  and  commonable  pastures  respectively,  called 
Whetmoor,  Lowsham,  and  Case,  unto,  for,  and  amongst  all  and 
every  the  owners  and  proprietors  and  persons  claiming  and  being 
allowed  rights  of  common  thereon  respectively,  in  the  manner  and 
under  the  directions  and  regulation^  of  the  said  first  recited  Act;  (that 
is  to  say),  (allotments  in  Whetmoor  to  the  proprietors  of  tenements 
in  the  parish  of  Martock;)  unto  Bobert  Chaffey,  and  William 
Chaffey,  and  Arthur  Spencer,  one  piece  or  parcel  of  land,  con- 
taining by  admeasurement  &c.,  numbered  87  on  the  same  map,  in 
respect  of  the  said  Bobert  Chaffey's,  William  Chaffey's  and  Arthur 
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Doe  d.       Spencer's  freehold  tenement,  called  Dames ;  and  one  other  piece  or 
^r?^^      parcel  of  land,  containing  by  admeasurement  &c.,  numbered  88  on 

Spkncbb.  jjii^  same  map,  in  respect  of  the  said  Robert  Chaflfey's,  William 
Ghaffey's,  and  Arthur  Spencer's  freehold  tenement,  called  Blind 
Lane." 

And  in  the  said  award  there  is  also  contained,  under  the  head 
*'  Exchanges,"  as  follows : 

''Also  we,  the  said  Commissioners,  in  further  pursuance  and  by 
virtue  of  the  power  and  authority  to  us  given  in  and  by  the  said 
recited  Act  of  Parliament,  do  hereby  set  out,  allot,  and  award  the 
several  lands,  new  allotments,  and  old  inclosures,  situate  within 
the  several  parishes  of  Martock  and  Muchelney,  and  hereinafter 
particularly  described,  in  lieu  of  and  exchange  for  each  other,  onto 
the  several  persons  respectively  hereinafter  named,  and  in  such 

[  *767  ]  manner  as  is  hereinafter  expressed  concerning  the  *same,  such 
exchanges  having  been  made  with  the  consent  of  the  respective 
owners,  proprietors,  and  other  persons  seised  of  the  lands,  heredita- 
ments, and  premises  so  respectively  exchanged,  such  consent  having 
been  testified  by  writing  under  their  respective  hands ;  (that  is  to 
say),  unto  the  said  Edward  Spencer  one  undivided  moiety  of  several 
tenements  and  closes  of  land  hereinafter  described,  the  other 
undivided  moiety  being  already  vested  in  the  said  Edward  Spencer ; 
(that  is  to  say),  the  capital  messuage  or  dwelling-house,  with  the 
outhouses,  garden,  and  orchard  thereto  belonging,  containing  by 
admeasurement  &c. ;  three  closes  of  meadow,  called  Old  Leazes, 
containing  by  admeasurement  &c. ;  a  piece  or  parcel  of  land, 
numbered  13,  on  Hinton  Mead  map,  containing  by  admeasurement 
&c. ;  and  two  pieces  or  parcels  of  land,  numbered  respectively  87  and 
88,  on  Whetmoor  map  aforesaid,  containing  together  by  admeasure- 
ment &c. ;  which  said  last  mentioned  three  pieces  of  land  are 
hereinbefore  allotted  and  awarded  to  the  said  Edward  Spencer  and 
Robert  and  William  Ghaffey,  in  exchange  of  and  for  the  moiety  and 
lands  next  hereinafter  allotted  and  awarded  to  the  said  Robert 
and  William  Ghaffey ;  unto  the  said  Robert  Ghaffey  and  William 
Ghaffey,  the  undivided  moiety  of  him  the  said  Edward  Spencer  of 
and  in  the  several  tenements  and  closes  of  land  hereinafter 
described  (the  other  undivided  moiety  of  the  same  being  already 
vested  in  the  said  Robert  Ghaffey  and  William  Ghaffey) ;  (that  is  to 
say),  a  messuage  or  dwelling-house  called  Blind  Lane  House,  with 
the  outhouses,  out-buildings,  garden,  and  orchard  thereto  belonging; 
two  closes  of  meadow,  called  Mill  closes ;  a  close  of  arable,  called 
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Dyed  Way;  a  close  of  arable,  called  Great  Buckland;  a  close  of        DobcL 
arable,    called  Little   Buckland;   an  orchard  and  garden,  called      ^^^^^"^ 
Saunders's ;  and  also  the  entirety  of  a  close  of  arable  land,  called      Spbnoeb, 
Trott's  Acre,  in  exchange  for  the  said  moiety  last  hereinbefore 
allotted  to  the  said  Edward  Spencer." 

The  said  capital  messuage  or  dwelling-house,  with  the  outhouses,  [  ^^^  ] 
garden,  and  orchard  thereto  belonging,  and  two  of  the  said  three 
closes  of  meadow,  called  Old  Leazes,  are  the  premises  in  respect  of 
which  this  action  has  been  brought.  The  said  close,  called  Trott's, 
formed  no  part  of  the  tenements  contained  in  the  previous  title  set 
out  in  this  case. 

The  said  Bobert  Chaffey  and  William  Ghaffey  were  in  possession 
of  the  undivided  moiety  conveyed  by  the  lease  and  release  of 
the  1st  and  2nd  of  July,  1814,  from  that  time  until  the  said  award. 

By  indentures  of  lease  and  release,  dated  the  1st  and  2nd  of 
February,  1800,  the  undivided  moiety  which  was  appointed  to  Ann 
Knight,  as  hereinbefore  mentioned,  became  and  was  vested  in 
Arthur  Spencer  in  fee  simple. 

The  said  Arthur  Spencer,  together  with  the  said  Bobert  Ghaffey 
and  William  Ghaffey,  on  the  2nd  day  of  August,  1819,  made  a 
claim,  which  was  delivered  to  the  clerk  to  the  Gommissioners  acting 
in  the  execution  of  the  said  Inclosure  Act,  and  thereby  claimed 
to  be  interested  in  the  lands  intended  to  be  divided,  allotted, 
and  inclosed  under  the  said  Act,  in  respect  of  the  entirety  of  the 
lands,  one  moiety  whereof  is  sought  to  be  recovered  in  this 
ejectment. 

The  said  Arthur  Spencer  died  on  the  18th  of  September,  1819, 
intestate  as  to  his  real  estate,  leaving  Edward  Spencer,  his  nephew 
and  heir-at-law,  him  surviving ;  and  the  said  Edward  Spencer  died 
intestate  on  the  8th  of  May,  1881,  and  was  at  the  time  of  the 
said  award  seised  in  fee  of  the  said  undivided  moiety,  which  was 
appointed  as  aforesaid  to  the  said  Ann  Knight. 

The  said  Edward  Spencer,  and  those  claiming  under  the  said 
Edward  Spencer,  down  to  and  including  the  defendant,  have  held 
possession  of  the  whole  of  the  premises  awarded  to  them,  from  the 
date  of  the  said  award  to  the  present  time. 

The  lessor  of  the  plaintiff  claims  to  be  entitled  to  the  undivided 
moiety  sought  to  be  recovered  in  this  action,  *under  the  said  will       [  *159  ] 
of  the  said  Elizabeth  Goodden,  notwithstanding  the  said  indentures 
of  lease  and  release  of  the  1st  and  2nd  of  July,  1814,  and  not- 
withstanding the  said  proceedings  under  the  Inclosure  Act.    The 
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Box  d.       defendant  will  contend,  that,  even  if  the  lessor  of  the  plaintiff 
9,  snows  title  under  the  will,  he  cannot,  npon  the  facta  disclosed 

Spxxokb.     ^  ^^  ^^^^  maintain  ejectment  for  the  undivided  moiety  of  the 
said  premises. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to 
recover,  the  verdict  entered  for  him  is  to  stand;  otherwise  the 
verdict  is  to  be  entered  for  the  defendant. 

Humphry,  for  the  plaintiff.     ♦    ♦     * 

[  763  ]  Bantow,  for  the  defendant.     *     *     * 

[  T64  ]  Humphry  replied. 

Cur.  adv.  ruU. 

The  case  of  Doe  d.  Knight  v.  Sansum,  in  which  precisely  the 
same  question  arose,  was  argued  in  Easter  Term  last  (May  8),  by 

Humphry f  for  the  plaintiff.     ♦     »     * 

Butt,  for  the  defendant.    ♦    *    ♦ 

Humphry  replied.  • 

Cur.  adv.  vult. 

The  judgment  of  the  Coubt  was  now  delivered  by 

> 

BoLFB,  B. : 

This  was  an  ejectment  brought  to  recover  an  undivided  moiety 
of  a  house  and  orchard,  and  ^of  two  meadows,  in  the  parish  of 
Martock,  forming  part  of  the  property  devised  by  the  will  of 
Elizabeth  Goodden,  dated  in  1786.  The  case  of  Doe  d.  Knight  v. 
Chaffey  (i)  decided  that  the  present  lessor  of  the  plaintiff  is  the 
[  •^es  ]  person  who,  on  the  death,  *in  1842,  of  Thomas  Knight,  the  tenant 
for  life  under  Elizabeth  Goodden's  will,  became  entitled  to  the 
property  thereby  devised,  and  he  is  therefore  entitled  to  recover 
in  this  action,  unless  by  some  intermediate  transaction  his  title 
has  been  defeated.  The  defendant  contends,  that  the  plaintiff's 
title  was  destroyed  by  the  effect  of  the  Martock  Inclosure  Act,  and 
the  award  made  in  pursuance  of  it,  whereby  the  moiety  of  the 
house,  orchard,  and  meadows,  the  subject  of  this  action,  was 
allotted  and  awarded  to  Edward  Spencer,  in  lieu  and  exchange  for 
other  property,  which,  by  the  same  award,  was  allotted  and  awarded 
to  Robert  Chaffey  and  William  Chaffey,  the  parties  then  entitled,  by 
virtue  of  a  conveyance  from  Thomas  Knight,  of  his  life  interest 

(1)  73  R  E.  677  (16  M.  &  W.  656). 
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under  Elizabeth  Goodden's  will.    If  this  allotment  to  Spencer  was       Dos  d. 
valid,  the  title  of  the  lessor  of  the  plaintiff  to  the  moiety  now  in         n^^**'' 
question  was  defeated.  spbhobb. 

The  Inclosure  Act  received  the  Boyal  assent  on  the  19th  May, 
1819,  at  which  time  the  moiety  of  the  property  devised  by  the  will 
of  Elizabeth  Goodden  was  vested  in  Messrs.  Ghaffey,  for  the  life  of 
Thomas  Knight,  the  other  moiety  being  vested  in  Arthur  Spencer, 
in  fee.  This  property  consisted  partly  of  messuages  and  old 
inclosures,  and  partly  of  open  land  in  the  parish  of  Martock.  On 
the  2nd  August,  1819,  Messrs.  Chaflfey  and  Arthur  Spencer  duly 
made  a  claim  in  writing,  under  the  Inclosure  Act,  in  respect  to  the 
open  land  to  which  they  were  thus  entitled  as  tenants  in  common ; 
and  on  the  13th  September,  1819,  Arthur  Spencer  died  intestate, 
leaving  Edward  Spencer  his  heir. 

On  the  11th  August,  1826,  the  Commissioners  under  the  Inclosure 
Act  mKde  their  award,  and  thereby  made  certain  allotments,  num- 
bered respectively  on  the  map  13,  87,  and  88,  to  Messrs.  Ghaffey 
and  Arthur  Spencer,  in  respect  of  their  interests  in  the  open  lands, 
to  be  allotted  and  divided ;  and  they  also,  under  the  head  of 
"  Exchanges,"  allotted  to  Edward  Spencer  (inter  alia)  an  undivided 
moiety,  as  well  of  a  messuage,  orchard,  and  meadows  therein 
described,  (being  the  messuage,  orchard,  and  meadows,  the  moiety 
of  *  which  is  sought  to  be  recovered  in  this  action),  as  also  of  the  [  *766  ] 
said  three  pieces  of  land  numbered ^18,  87,  and  88,  the  other  moiety 
being  therein  stated  to  be  then  already  vested  in  the  said  Edward 
Spencer,  in  exchange  for,  as  well  the  undivided  moiety  of  the 
said  Edward  Spencer  in  certain  other  old  inclosed  lands  in  the  said 
parish,  which  the  said  Commissioners  thereby  allotted  to  the  said 
Messrs.  Chaffey,  the  other  moiety  thereof  being  therein  stated  to  be 
then  already  vested  in  them,  as  also  the  entirety  of  a  close  called 
Trott's  close,  belonging  solely  to  Spencer.  If  this  award  was 
effectual  to  pass  the  moiety  of  the  messuage,  orchard,  and  meadows 
in  question  to  Edward  Spencer,  then  the  present  lessor  of  the 
plaintiff  is  barred,  and  he  cannot  recover. 

It  was  however  objected,  that  this  allotment,  though  described  in 
the  award  as  an  exchange,  was  in  truth  not  an  exchange,  but  a 
partition,  and  that  the  Act,  though  it  authorises  exchanges,  does 
not  authorise  partitions. 

It  is  true  that  there  is  no  clause  in  the  Act  authorising  parti- 
tions, though  there  is  a  clause,  namely,  s.  31,  authorising 
exchanges,  if  made  with  the  consent  of  the  owners,  the  section 

49—2 
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DoBd.       in  substance  defining  who  are,  for  the  parpose  of  such  eonaent, 

9.  to  be  considered  owners.       But  although  the  local  Act  does  not 

8FBN0KB.     jjj  terms  authorise  partitions,  yet  it  certainly  contemplates  thea: 

being  made,  for,  in  section  32,  express  provision  is  made  for  the 

costs  attending  them. 

The  Legislature,  therefore,  contemplating  the  making  partitions, 
but  having  given  no  express  authority  for  that  purpose  in  the  local 
Act,  must  have  intended  that  they  should  be  effected,  when  necessary 
or  expedient,  under  the  provisions  of  the  General  Inclosure  Act, 
41  Oeo.  III.  c.  109.  The  16th  section  of  that  Act  is  as  follows :  (Hi& 
Lordship  read  the  section.) 

This  section,  it  will  be  observed,  authorises  the  CommissionerB  to 
[•7«7]  make  partition  of  land  held  in  common,  upon  *the  request  in 
writing  of  the  tenants  in  common,  or  any  or  either  of  them.  Now, 
in  this  case,  Edward  Spencer  was,  at  the  date  of  the  award,  seised 
in  fee  of  one  moiety  of  the  messuage,  orchard,  and  meadows,  as 
tenant  in  common  with  the  parties  entitled  under  Elizabeth 
Goodden*s  will  to  the  other  moiety ;  and  under  the  award,  he  in 
like  manner  became  entitled,  as  heir  of  Arthur  Spencer,  to  a 
moiety  of  the  new  allotments  made  to  the  Messrs.  Chaffey  and  to 
Arthur  Spencer,  in  respect  of  their  interests  in  the  lands  to  be 
divided  and  inclosed.  Such  being  the  interests  of  the  different 
parties,  the  Commissioners  have  allotted  a  moiety  of  part  of  the 
property  so  held  in  common  to  Edward  Spencer,  and  the  moiety  of 
the  other  part  to  the  Messrs.  Chaffey,  as  the  parties  in  possession 
of  the  moiety  derived  from  Elizabeth  Goodden's  will. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  this  allotment, 
though  described  as  an  exchange,  was  in  truth  a  partition,  and,  as 
such,  invalid,  for  want  of  a  due  compliance  with  the  General  Inclosure 
Act. 

We  are  all  clearly  of  opinion,  that,  as  a  partition,  it  cannot  be 
supported. 

On  referring  to  the  16th  section  of  the  General  Liclosure  Act,  it 
appears  that  the  Commissioners  have  authority  to  make  partition, 
at  the  request,  in  writing,  of  the  tenants  in  common,  or  any  or 
either  of  them.  It  is  not  necessary,  as  in  case  of  exchanges,  that 
there  should  be  the  consent  of  both  parties.  The  Commissioner  is 
authorised  to  make  partition  at  the  request  of  any  one  of  the  tenants 
in  common ;  and  this  distinction  is  founded  on  very  good  grounds. 
Putting  the  Inclosure  Act  out  of  the  question,  no  exchange  could  be 
made  without  the  concurrence  of  both   the  exchanging  parties ; 
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whereas  any  one  tenant  in  common  can  compel  a  partition.    And       Dosd. 

it  is  very  reasonable,  therefore,  that  a  similar  distinction  should  ^^^^ 

exist  in  respect  of  the  powers  given  to  a  Commissioner  of  Inclosure.      sp»»o«b. 

As  to  exchanges,  he  has  only  power  to  sanction  what  the  parties  do 

for  themselves.    As  to  partitions,  he  has  power,  at  the  ^instance  of      [  *768  ] 

any  one  party  interested,  to  bind  all  the  rest.     Now,  in  this  case, 

Edward  Spencer  was  one  of  the  tenants  in  common,  being  entitled 

to  his  moiety  in  fee  simple.     There  can  be  no  doubt,  therefore,  but 

that,  on  his  written  request,  the  Commissioners  would  have  had 

authority  to  make  a  valid  partition,  which  would  have  been  binding 

on  the  other  tenants  in  common.     But  there  was  no  such  request ; 

there  was  a  written  consent  to  the  allotment  in  exchange,  after  it 

had  been  made;  but  this  is  not  what  the  16th  section  of  the  General 

Inclosure  Act  contemplates,  and  the  difference  is  one,  not  of  form, 

but  of  substance.     The  meaning  of  the  Legislature  was,  that,  at  the 

request  of  one  of  several  tenants  in  common,  the  Commissioner 

should  have  power  to  make  what  he  should  consider  a  fair  partition. 

He  was  intended  to  exercise  his  judgment.      His  decision  was  to 

bind  the  other  parties,  whether  they  consented  or  not,  and  whatever 

might  be  the  extent  of  their  interests.     Now,  nothing  of  this  sort 

was  done  here.    The  Commissioners  do  not  profess,  by  their  award, 

to  have  exercised  any  skill  or  judgment  of  their  own  in  the  division 

of  the  estate.    The  partition,  if  vaUd,  must  be  so  by  the  act,  not  of 

the  Commissioners,  but  of  the  parties  by  whose  consent  it  was  made; 

and  certainly  there  was  no  consent  of  the  parties  entitled  to  the 

moiety  not  belonging  to  Spencer,  except  of  Messrs.  Chaffey,  who 

were  only  tenants  pur  autre  vie,  and  as  such  had  no  authority  by 

the  Act  to  consent  to  a  partition.     This  is  a  fatal  objection  to  any 

partition  the  validity  of  which  is  to  depend  on  the  16th  section  of 

the  General  Inclosure  Act.  But  there  is  another  ground  of  objection 

equally  conclusive,  if  the  allotment  is  to  be  considered  merely  as  a 

partition ;  and  that  is,  that  one  of  the  tenants  in  common  is  to  take 

as  his  share  in  severalty  a  close  of  land,  which,  previous  to  the 

partition,  formed  no  part  of  the  land  held  in  common,  but  was  the 

separate  property  of  the  other  tenant  in  common.    This  cannot  be 

done  on  a  mere  partition.     The  allotment  being,  therefore,  on  both 

these  grounds,  bad  as  a  partition,  *it  remains  to  consider  whether       [  *769  ] 

it  is  good  as  an  exchange. 

The  local  Act,  sect.  81,  authorises  the  Commissioner  to  allot 
and  award  any  lands  or  hereditaments  in  exchange  for  any  other 
lands  or  hereditaments,  provided    such    exchange   be  with  the 
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consent  of  the  owners,  whether  as  tenants  in  fee  simple  or 
for  life(i). 

Now,  here  the  allotments  in  severalty  were  made  with  the  consent 
of  Spencer,  the  owner  in  fee  of  one  moiety,  and  of  Messrs.  Ghaffey, 
tenants  pur  autre  vie,  (that  is,  for  the  life  of  Thomas  Knight,)  of  the 
other.  We  think  that  the  words  of  the  statute,  *^  tenants  for  life/' 
include  tenants  pur  autre  vie,  and  so  that  Messrs.  Ghaffey  were 
enabled  to  give  a  valid  consent  to  an  exchange;  and  the  only 
question,  therefore,  is,  whether  the  transaction  can  be  sustained, 
as  coming  within  the  description  of  what  the  Act  contemplated 
under  the  denomination  of  an  exchange. 

We  think  it  may. 

It  certainly  cannot  be  laid  down,  that  in  every  case  a  partition 
can  be  effected  by  means  of  an  exchange.  It  is  essential  to  an 
exchange,  properly  so  called,  that  it  should  be  made  between  two 
parties  only.  *'  The  things  given  and  taken  in  exchange  run  in 
parallel  lines,  and  cannot  pass  into  three  lines  or  a  triangle:"  per 
GuBiAM,  in  EtonboU  v.  Bishop  of  Winchester  (2).     So  that,  in  no  case 


(1)  Sections  31  and  32  were  as 
follows:  Sect.  31,  *<that  it  shaU  be 
lawful  for  the  said  CommissioneTS  to 
set  out,  allot,  and  award  any  lands, 
tenements,  or  hereditaments,  within 
the  said  several  parishes  of  Martock 
and  Muchelney,  or  either  of  them,  in 
lieu  of  or  in  exchange  for  any  other 
lands,  tenements,  or  hereditaments 
within  the  same  parishes  respectively, 
of  either  of  them,  or  within  any 
adjoining  parish,  township,  or  place, 
provided  that  all  such  exchanges  be 
ascertained,  specified,  and  declared  in 
the  award  of  the  said  Commissioners, 
and  be  made  with  the  consent  of  the 
owner  or  owners,  proprietor  or  pro- 
prietors of  the  said  lands,  tenements, 
and  hereditaments,  whether  such 
owner  or  owners,  proprietor  or  pro- 
prietors, shall  be  a  body  or  bodies 
politic,  corporate,  or  collegiate,  or  a 
tenant  or  tenants  in  fee  simple  or  for 
life,  or  in  fee  tail  general  or  special,  or 
by  the  courtesy  of  England,  or  for 
years  determinable  on  any  life  or  lives, 
by  and  with  the  consent  of  the  lessor 
or  lessors,  but  not  otherwise,  or  with 
the  consent  of  the  guardians,  trustees, 
feoffees  for  charitable  or  other  uses. 


husbands,  committees,  or  attomies  of 
or  acting  for  any  such  proprietors  or 
owners  as  aforesaid,  who  at  the  time 
of  making  such  exchange  or  exchangee 
shall  be  respectively  infante,  fane 
covert,  limatics,  or  under  any  other 
legal  disability,  or  who  shall  be 
beyond  the  seas,  or  otherwise  disabled 
to  act  for  themselves,  himself  or  them- 
selves, such  consent  to  be  testified  in 
writing,  under  the  common  seal  of 
the  body  politic,  corporate,  or  col- 
legiate, and  under  the  hands  of  the 
other  consenting  parties  respectively ; 
and  all  and  every  exchange  and  ex- 
changes so  to  be  made  shall  be  good, 
valid,  and  effectual  in  the  law,  to  all 
intents  and  purposes  whatsoever.'* 

Sect.  32,  "  that  all  costs,  charges, 
and  expenses  attending  the  making  of 
any  exchanges  or  partitions  by  virtue 
of  this  or  the  said  recited  Act,  shall 
be  paid,  borne,  and  defrayed  by  the 
several  persons  making  suchexchanges 
and  partitions,  in  such  manner  and  in 
such  proportions  as  the  said  Commis- 
sioners ^iall  by  their  award  order  and 
direct." 

(2)  3  Wils.  497. 
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of  three  or  more  coparceners  or  tenants  in  common,  can  a  partition  Dos  d. 
be  made  by  means  of  an  exchange.  But,  if  A.  and  B.  be  tenants  in  ^^^^i' 
common  of  Blackacre  and  Whiteacre,  we  can  discover  no  principle  spknoeb. 
which  is  to  prevent  A.  from  giving  his  moiety  of  Blackacre  to  B.,  in 
exchange  for  B.'s  moiety  of  Whiteacre.  In  such  a  transaction  all 
the  requisites  of  a  valid  exchange  are  found,  and  the  only  old 
authority  against  its  validity  is  a  passage  in  the  Touchstone  (1), 
in  which  it  is  said  that  joint  tenants,  tenants  in  common,  and 
coparceners,  cannot  exchange  the  lands  they  *so  hold  with  one  [  ^77o  ] 
another,  before  they  have  made  partition.  No  reason  is  given  for 
this  proposition,  and  it  is  certainly  not  borne  out  by  the  passages 
in  Perkins,  to  which  reference  is  there  made.  Indeed,  it  may  be 
doubted  whether  these  passages  are  referred  to  as  authorities  for 
the  doctrine  in  question ;  and  in  no  other  old  authority  have  we 
been  able  to  discover  any  warrant  for  what  is  laid  down  in  the 
Touchstone.  Mr.  Preston,  in  his  edition  of  the  Touchstone, 
expresses  an  opinion  that  the  position  is  wrong,  for  he  asks, 
what  objection  is  there  to  an  exchange  of  one  undivided  moiety 
of  part  of  the  lands  for  an  undivided  moiety  of  other  parts  of  the 
same  lands,  as  between  coparceners  and  tenants  in  common? 
though,  as  between  joint  tenants,  the  unity  of  their  seisin  may 
prevent  the  operation  of  an  exchange.  The  case  of  M'Queen  v. 
Farquhar{2),  relied  on  by  the  plaintiff's  counsel,  in  argument, 
certainly  shows  Lord  Eldon's  opinion  to  have  been,  that  a  power 
of  exchange  in  a  settlement  to  be  effected  under  the  Statute  of  Uses, 
would  not  authorise  a  partition.  And  it  seems,  from  Mr.  Bell's  note 
to  Abel -v.  Heathcote  (3),  that  Lord  Eldon  retained  this  opinion  in 
the  year  1820. 

As  a  general  proposition,  it  may  be  true  that  a  power  of  exchange 
does  not  necessarily  include  a  power  to  make  partition  in  all  cases: 
where,  for  instance,  the  partition  is  to  be  made  among  three  or 
more  parties,  as  was  the  case  in  Abel  v.  Heathcote;  but  it  does  not 
surely  follow  from  thence,  that,  where  there  are  only  two  parties, 
the  exchange  of  a  moiety  of  one  part  of  the  land  held  in  common, 
for  a  moiety  of  the  other,  is  to  be  considered  bad,  because  it 
effectuates  a  partition.  If  we  are  right  in  holding,  (contrary  to 
what  is  said  in  the  Touchstone,)  that,  at  common  law,  two  tenants 
in  common  may  exchange  with  each  other  their  respective  moieties 
of  the  different  parts  of  the  land  held  in  common,  it  must  follow, 

(1)  P.  292.  (3)  2  B.  E.  171  (4  Br.  C.  0.  277). 

(2)  8B.B.  212(11  Ves.  475). 


776 


1848.    EX.    2  EX.  770—772. 


[lUB. 


DoKd. 

Kkioht 

r. 

8PKN0EB. 

[  •771  ] 


[772] 


where  the  ^moiety  of  an  estate  is  settled  to  uses,  with  a  power  of 
exchange  in  the  trustees,  that  sach  a  power  may  be  well  executed 
by  dividing  the  lands  into  two  portions  to  be  held  in  severalty,  one 
on  the  uses  of  the  settlement,  the  other  by  the  party  entitled  to  the 
other  moiety.  If  such  a  transaction  would  have  been  valid  as  the 
execution  of  a  power  under  the  Statute  of  Uses,  a  muUo  fortiori  will 
it  be  good  under  the  statutory  power  contained  in  this  Act  of  Parlia- 
ment, the  main  and  paramount  object  of  which,  as  in  all  similar 
Acts,  was  to  enable  the  Commissioners  to  make  such  a  divifiion  and 
distribution  of  the  lands  in  the  parish  as  should  best  conduce  to  the 
future  convenient  enjoyment  of  the  whole. 

A  point  was  made  in  argument,  that  the  allotments  made  to 
Messrs.  Chafifey  and  Arthur  Spencer,  in  respect  of  their  interests 
in  the  open  land,  were  void,  having  been  made  after  the  death  of 
Arthur,  and  when  Edward  his  heir  was  the  party  entitled ;  but  there 
is  no  weight  in  this,  for  it  appears  on  the  face  of  the  award,  that, 
though  the  allotment  was  made  in  the  name  of  Arthur,  who  had 
sent  in  the  claim,  yet  the  Commissioners  understood  the  effect  of  it 
to  be  the  same  as  if  they  had  used  the  name  of  Edward.  For,  in 
the  subsequent  part  of  the  award,  as  to  the  exchanges,  they  describe 
Arthur's  moiety  of  the  three  allotments  as  being  vested  in  Edward, 
which  could  only  be  because  he  took  under  the  award  in  favour  of 
Arthur. 

In  fact,  the  use  of  the  name  *'  Arthur  "  evidently  arose  from  his 
having  been  the  party  who  concurred  with  Messrs.  Chaffey  in 
making  the  claim,  and  is  altogether  immaterial  as  affecting  the 
title. 

On  the  whole,  therefore,  we  are  of  opinion  that  the  award 
correctly  describes  the  allotments  in  question  as  an  exchange  and 
not  a  partition  ;  and  that,  for  the  reasons  we  have  already  given, 
the  exchange  is  perfectly  valid,  and  so  that  the  title  of  the  lessor  of 
the  plaintiff  was  effectual.  There  must,  therefore,  be  judgment  for 
the  defendant. 

In  Doe  d.  Knight  v.  Sansum  and  others,  the  question  is  precisely 
the  same,  and  in  that  case  also  our  judgment  must  be  for  the 
defendant. 

Judgment  for  the  defendant. 
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The  specification  of  a  patent  for  "  a  process  or  method  of  combining 
yarious  materials  so  as  to  form  stuccoes,  plasters,  and  cements,  and  for  the 
manufacture  of  artificial  stones,  marbles,  &c.,  used  in  buildings,"  after 
stating  the  invention  to  consist  in  producing  certain  hard  cements  of  the 
combination  of  the  powder  of  gypsum,  powder  of  limestone,  and  chalk, 
with  other  materials,  such  combinations  being  (subsequent  to  their  mixing) 
submitted  to  heat,  described  the  method  or  process  of  making  a  cement  from 
gypsum,  to  consist  in  mixing  with  powdered  gypsum  strong  alkali  (ex.  gr, 
best  American  pearlash)  dissolved  in  a  certain  proportion  of  water,  this 
solution  to  be  neutralised  with  acid  (sulphuric  acid  being  the  best),  the 
mass  to  be  kept  in  agitation,  and  the  acid  to  be  added  gradually  till  the 
effervescence  should  cease ;  and  then  a  certain  proportion  of  water  to  be 
added  (if  other  alkali  were  used,  the  quantity  to  be  varied  in  proportion  to 
its  strength) ;  and  the  mixture  having  been  brought  to  a  proper  consistence 
by  the  further  addition  of  powdered  gypsum,  to  be  dried  in  moulds,  and 
finally  subjected  to  a  furnace  capable  of  producing  a  red  heat.  The 
deecription  of  making  the  cement  differed  little  from  that  of  the  preceding 
process. 

The  specification,  after  proceeding  to  state  the  mode  of  using  the  cement 
so  made,  concluded  by  stating,  that  other  alkalies  and  acids  besides  those 
before  mentioned  would  answer  the  purposes  of  the  invention,  though  not 
so  weU,  and  that  the  inventor  claimed  the  method  or  process  thereinbefore 
described :  Held,  that  the  specification  was  bad ;  for  that  either  the  inventor 
claimed  all  acids  and  alkalies,  or  only  those  which  would  answer  the  pur- 
pose ;  in  the  former  of  which  cases,  as  some  acids  and  alkalies  would  not 
answer  the  purposes  of  the  invention,  the  specification  was  therefore  bad ; 
and  in  the  latter,  it  was  bad  for  not  specifying  those  acids  and  alkalies 
which  would  be  found  to  succeed. 

Case  for  the  infringement  of  two  patents,  to  which  the  plaintiff 
was  entitled  as  the  assignee  of  one  Martin.  The  declaration  con- 
tained two  counts,  one  on  each  patent.  The  defendant  pleaded  to 
the  first  count,  fourthly,  that  the  said  invention  was  not  duly 
specified ;  to  which  the  plaintiff  replied  in  the  usual  form,  and  upon 
that  replication  issue  was  joined.  At  the  trial  of  the  cause,  before 
Pollock,  C.  B.,  at  the  Middlesex  sittings  after  last  Michaelmas  Term, 
the  plaintiff  had  a  verdict  on  all  the  issues,  with  the  exception  of 
the  fourth,  upon  which  a  verdict  was  entered  for  the  defendant, 
under  the  direction  of  the  Lord  Chief  Baron,  who  was  of  opinion 
that  the  specification  upon  which  the  first  count  was  framed  was 
bad  in  point  of  law,  leave  being  reserved  to  the  plaintiff  to  move  to 
enter  a  verdict  upon  that  issue  *also,  with  nominal  damages,  if  the  [  *773  ] 
Court  should  think  otherwise. 

The  Attomey-Oeneral,   in   Hilary   Term   last   (January  13), 

moved  accordingly. 

Cur.  adv.  vtilt. 
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Btbyxns  The  pleadings  and  the  nature  of  the  question  sufficiently  appear 

Kkatiho.     from  the   judgment    of    the  Court,   which  was  now   (May   81) 
delivered  by 

Pollock,  C.  B.  : 

This  was  an  action  for  infringing  two  patents  granted  to  one 
Bichard  Freen  Martin.  The  first  was  dated  the  8th  of  October, 
1834,  and  was  for  ''  a  certain  process  or  processes,  method  or 
methods,  of  combining  various  materials,  so  as  to  form  stuccoes, 
plasters,  or  cements,  and  for  the  manufacture  of  artificial  stones, 
marbles,  and  other  like  substances  used  for  buildings,  decorations^ 
or  other  similar  purposes." 

The  second  was  dated  the  2nd  of  June,  1840,  and  was  for  *'  certain 
improvements  in  the  manufacture  of  certain  descriptions  of 
cement ; "  being,  in  fact,  an  improvement  on  the  first  patent. 
Both  the  patents  were  assigned  to  the  plaintiff  on  the  9th  of 
December,  1848. 

The  declaration  was  in  the  usual  form,  the  first  count  being  on 
•   the  first  patent,  the  second  on  the  second. 

The  defendant  pleaded,  first,  Not  guilty  ;  secondly,  that  Bichard 
Freen  Martin  was  not  the  true  inventor  of  the  invention  in  the  first 
count  mentioned ;  thirdly,  that  the  invention  in  the  first  count  was 
not  a  new  invention;  fourthly,  that  the  said  invention  was  not 
specified;  fifthly,  that  it  was  not  an  invention  for  a  new  manu- 
facture for  which  letters-patent  could  be  granted.  The  sixth, 
seventh,  eighth,  and  ninth  pleas  were  pleaded  to  the  second  count, 
and  were  similar  to  the  second,  third,  fourth,  and  fifth  pleas  to  the 
first  count.  To  these  pleas  there  was  the  usual  replication.  At 
[  "774  ]  the  trial,  the  patents,  the  specification,  and  *the  assignments  were 
proved,  but  the  second  count  was  given  up,  and  no  evidence  was 
offered  of  any  infringement  of  the  second  patent.  The  important 
part  of  the  first  specification  was  as  follows : 

''  My  invention  consists  in  producing  certain  hard  cements  of 
combinations  of  the  powder  of  gypsum,  of  powder  of  limestone,  and 
of  the  powder  of  chalk,  with  other  matters  or  materials  ;  such  com- 
binations, when  produced  according  to  my  invention,  being  (subse- 
quently to  their  mixing)  submitted  to  the  action  of  heat,  as  will  be 
hereafter  fully  described,  whereby  cement  so  produced  will  become 
highly  useful  as  stucco  or  plaster,  and  for  manufacturing  of  artificial 
stones,  marble,  and  other  like  substances  used  in  buildings,  decora- 
tions, or  similar  purposes.   In  order  that  my  invention  may  be  fully 
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described  and  carried  into  effect,  I  will  proceed  to  describe  the  Stevems 
methods  or  processes  which  I  have  pursued  and  found  to  answer,  keatino. 
and  are  the  best  I  am  acquainted  with.  First,  for  a  cement  from 
gypsum,  I  take  any  quantity  of  gypsum,  which  I  reduce  to  a  fine 
powder,  either  by  grinding  or  by  the  ordinary  methods  pursued  for 
the  manufacture  of  plaster  of  paris  of  commerce ;  or  I  take  any 
quantity  of  moulds,  or  other  articles  which  have  been  formed  of 
plaster  of  paris,  and  reduce  them  by  the  action  of  heat  and  grinding 
or  crushing  (or  only  grinding  or  crushing)  into  fine  powders, 
similar  to  plaster  of  paris.  With  the  above  described  plaster  of 
paris  I  mix  a  solution  of  the  following  matters  or  materials: 
Dissolve  one  pound  of  strong  alkali  (for  instance,  best  American 
pearlash)  in  one  gallon  of  water ;  this  solution  is  to  be  neutralised 
with  acid  (sulphuric  acid  is  best  for  the  purpose),  keeping  the 
solution  in  agitation,  and  adding  the  acid  gradually  until  effer- 
vescence ceases ;  then  add  the  additional  quantity  of  seven  gallons 
of  water,  making  in  the  whole  eight  gallons  (if  other  alkali  is  used, 
then  the  quantity  must  be  varied  in  proportion  to  its  strength), 
which  are  to  be  mixed  with  a  quantity  of  the  powder  till  the  same 
is  of  a  consistence  or  state  suitable  to  be  cast  or  ^moulded,  as  the  [  *775  ] 
case  may  be,  into  cakes,  bricks,  or  other  forms,  which  are  to  be 
permitted  to  dry,  and  then  submitted  to  such  degrees  of  heat  in 
reverberatory  furnaces,  kilns,  iron  retorts,  such  as  are  used  in  gas- 
works, or  such  other  means  as  will  bring  them  to  a  red  heat 
throughout ;  if  the  above  materials  be  not  heated  red  throughout, 
such  parts  as  are  not  -sufficiently  burned  will  be  ultimately  less 
hard  and  durable  than  the  cement  properly  burned.  The  solution 
necessary  for  admixture  is  about  half  the  measure  of  the  powder 
so  treated.  Secondly,  for  a  cement  from  lime-stones  and  chalk,  I 
take  any  quantity  of  lime-stone  or  chalk,  which  I  grind  or  subject 
to  the  usual  process  of  burning  or  calcination  to  lime ;  and,  if  by 
the  latter  process,  reduce  this  lime  to  powder,  either  by  exposure  to 
air  or  by  the  application  of  water,  in  the  ordinary  way  in  which 
limes  are  slacked  (air  slacking  is  best),  and  treat  it  with  solution  of 
alkali  and  sulphuric  acid  in  the  manner  described  for  plaster  of 
paris ;  but,  as  it  requires  less  fluid  for  admixture,  the  solution  must 
be  proportionably  stronger.  Dissolve  one  pound  of  alkali  (best 
American  pearlash)  in  one  gallon  of  water,  which  neutralise  with 
sulphuric  acid  in  the  manner  described  for  plaster  of  paris ;  then 
add  the  additional  quantity  of  four  gallons  and  two  quarts  of  water, 
making  in  the  whole  five  gallons  and  two  quarts.    Work  up  the 
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.  Stevens  solution  with  the  powdered  lime  into  cakes,  and,  when  dry,  bam 
Keatdco.  them  after  the  method  directed  for  gypsum  cement.  The  solution 
necessary  for  admixture  is  about  one-third  of  the  measure  of  lime 
powder  so  treated  ;  if  powder  of  gypsum,  or  powder  of  lime-stones, 
or  chalk,  are  used  uncalcined,  then  calcination  must  be  made  as 
regards  the  strength  of  the  liquid  in  reference  to  the  less  quantity 
required  for  the  purpose.  The  solution  of  alkali,  without  the 
addition  of  the  acid,  may  be  used  for  the  manufacture  of  a  cement 
from  powder  of  gypsum,  provided  the  subsequent  burning  be 
adopted,  but  which  cement  will  not  be  so  good  as  those  made  by 
[  *776  ]  the  other  methods  described.  ^Cements  may  also  be  made  from 
the  powder  of  lime-stones  and  chalk  with  the  solution  of  acid — say, 
one  quarter  of  a  pound  of  sulphuric  acid  dissolved  in  four  gallons 
of  water,  and  afterwards  burned  as  before  described ;  but  cements 
so  made  will  not  be  so  good  as  those  made  by  the  other  methods 
described.  The  processes  of  incorporation  and  burning,  both  for 
this  and  alkali  cement  from  gypsum,  are  the  same  as  previously 
described."  After  describing  the  manner  in  which  the  cement  is 
to  be  used,  the  specification  concludes:  "And  whereas  other  alkalies 
and  acids,  besides  those  hereinbefore  mentioned,  will  answer  the 
purposes  of  my  said  invention,  though  none  that  I  have  tried  have 
answered  so  well  as  the  alkali  and  acid  hereinbefore  set  forth ;  and 
whereas  I  claim  as  my  invention  the  processes  of  mixing  the  powdered 
materials,  alkalies,  and  acids,  as  hereinbefore  described,  and  sabse- 
.  quently  burning,  heating,  or  calcining  the  same,  for  the  purposes 
hereinbefore  set  forth,  <bc.,  I  do  declare  this  to  be  my  specification,''  &e. 
Evidence  was  given  of  the  utility  of  the  plaintiff's  invention,  and 
that  the  defendant  used  borax,  which  is  a  salt — the  combination  of 
an  acid  with  an  alkali — in ,  making  his  cements :  this,  it  was  con- 
tended, was  an  infringement  of  the  first  patent,  borax  being  com- 
posed of  an  acid  and  an  alkali.  At  the  close  of  the  plaintiff's  case, 
it  was  contended,  first,  that  there  was  no  evidence  of  any  infringe- 
ment of  the  patent  at  all ;  secondly,  that  the  specification  of  the  first 
patent  was  bad  in  point  of  law.  As  to  the  first  point,  leave  was 
reserved  to  enter  a  verdict  for  the  defendant  on  the  issue  of  Not 
guilty  to  the  first  count,  if  the  Court  should  be  of  opinion  that 
there  was  no  evidence  of  infringement  of  the  first  patent  by  the 
defendant.  The  second  point  was  fully  argued.  At  the  conclusion 
of  the  argument,  I  decided  that  the  first  specification  was  bad  in 
point  of  law,  and  directed  the  jury  to  find  for  the  defendant  upon 
"  ^"'  "       the  issue  to  the  fourth  plea.    In  the  ensuing  Term,  *the  Attorney- 
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General  moved  for  a  new  trial,  and  we  have  now  to  decide  whether      Stevens 

V, 

the  specification  to  the  first  patent  is  good  in  point  of  law  or  not.         Keating. 

The  title  of  the  patent  is  for  "  A  process  or  processes,  method  or 
methods,  of  combining  various  materials,  so  as  to  form  stuccoes, 
plaster,  or  cements,  and  for  the  manufacture  of  artificial  stones, 
marbles,  and  other  like  substances." 

The  specification  states  the  invention  to  consist  in  producing 
certain  hard  cements  of  the  combination  of  the  powder  of  gypsum, 
powder  of  lime-stone,  and  chalk,  with  other  materials,  such  com- 
binations being  (subsequent  to  the  mixing)  submitted  to  heat.  The 
specification  then  states  the  method  of  making  cement  from 
gypsum,  in  the  course  of  whick  alkali  is  to  be  used,  and  is  to  be 
neutralised  with  acid  (it  is  stated  sulphuric  acid  is  best  for  the 
purpose) ;  the  result  is  to  be  subjected  to  some  furnace,  which  will 
produce  a  red  heat.  The  method  of  making  cement  from  lime- 
stones and  chalk  is  then  described,  which  does  not  materially  differ 
from  the  other  process — which  seems  to  consist  in  the  use  of  acid 
afterwards  neutralised  by  alkali,  and  subjected  to  heat.  The 
specification  then  states  the  mode  of  using  the  cement,  and  con- 
cludes as  usual  with  the  claim  as  ''above  stated;"  and  the 
question  is,  whether  this  is  a  good  specification.  It  is  the  same 
qnestion  as  if  the  plea  had  been  merely  the  general  issue  under  the 
old  mode  of  pleading,  and  the  question  had  been,  whether  the 
plaintiff  was  entitled  to  succeed.  The  question  is,  whether  the 
specification  be  good  or  not :  only  one  alkali  (potash)  and  one  acid 
(sulphuric)  are  mentioned  in  the  specification  ;  but  manifestly  the 
inventor  does  not  confine  himself  to  these ;  if  he  did,  the  defendant 
would  be  entitled  to  a  verdict  on  the  plea  of  not  guilty,  for  he  has  used 
neither.  To  what  extent,  then,  does  the  claim  of  the  plaintiff  go  beyond 
the  alkali  and  acid  named  ?  It  must  either  be  a  claim  of  all  acids  and 
alkalies,  or  of  all  acids  and  alkalies  that  will  answer  the  purpose. 
If  it  be  a  *claim  of  all  acids  and  alkalies,  it  is  clearly  bad,  as  there  are  [  •tjs  ] 
some  that  will  not  answer  the  purpose.  If  it  be  a  claim  of  those  only 
which  will  answer  the  purpose,  it  is  as  clearly  bad,  in  consequence 
of  not  stating  those  which  will  answer  the  purpose,  and  distinguishing 
them  from  those  that  will  not,  and  so  preventing  the  public  from 
being  under  the  necessity  of  making  experiments  to  ascertain  which 
of  them  will  succeed  and  which  will  not ;  and  this  was  expressly  so 
determined  by  the  Court  of  Queen's  Bench,  in  Rex  v.  Wheeler  (i), 
where  they  say,  that  a  specification,  which  casts  upon  the  public 

(1)  2  B.  &  Aid.  35,  u. 
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Stbyenb      the  expense  and  labour  of  experiment  and  trial,  is  bad.     In  any 
Kbatiko.     view,  therefore,  this  specification  is  defective,  and  we  think  there 
ought  to  be  no  rule. 

Ride  refused, 

18".  H0E8FALL  v.  THOMA.S  HEY. 

Juiuf  21. 
(2  Ex.  778—782 ;  8.  C.  17  L.  J.  Ex.  266.) 

r  778  1 

'-        -'  *'  MemoTandum,  that  T.  has  sold  to  Q.  all  the  goods,  stock-in-trade,  and 

fixtures  in  a  certain  shop : "  Held,  to  require  an  ad  vcUorem  stamp  as  a 

conveyance. 

Any  instrument  which  operates  as  a  record  of  the  transfer  of  property  is 

a  conveyance  within  the  Stamp  Act  (1). 

Trover  for  goods,  chattels,  and  effects.  Pleas,  Not  guilty  and  not 


At  the  trial,  before  Alderson,  6.,  at  the  York  Spring  Assizes,  1848, 
it  appeared  that  the  conversion  relied  on  was  a  sale  of  the  effects  in 
question ;  and,  in  order  to  prove  it,  the  plaintiff  gave  in  evidence 
the  following  document :  ''  Memorandum. — That  Mr.  Thomas  Hey 
has  sold  to  G.  Hey  all  the  goods,  stock-in-trade,  and  fixtures  in 
the  shop  of  Walter  Hey,  at  &c.,  for  902.'*  This  document  was  signed 
by  both  parties,  and  bore  an  agreement  stamp.  It  was  objected,  on 
behalf  of  the  defendant,  that  the  document  operated  as  a  convey- 
ance, and  ought,  therefore,  to  have  borne  an  ad  valorem  stamp  of 
11.  108.  The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  for  the  defendant  to  move  to  enter  a  nonsuit  A 
rule  nisi  having  been  obtained  accordingly, 

[  779  ]  Knowles  showed  cause  : 

The  instrument  in  question  is  in  no  sense  a  conveyance,  but  a 
mere  memorandum  of  a  past  transaction.  In  order  to  come 
under  the  head  "  Conveyance,"  in  the  schedule  of  the  Stamp  Act, 
65  Geo.  III.  c.  184,  the  instrument  must  purport  on  the  face  of  it 
to  convey.  That  Act  imposes  a  duty  "  for  and  in  respect  of  the 
principal  or  only  deed,  instrument,  or  writing,  whereby  the  lands 
or  other  things  sold  shall  be  granted,  leased,  assigned,  &e.,  or 
otherwise  conveyed  to  or  vested  in  the  purchaser."  Unless,  there- 
fore, the  terms  of  the  instrument  are  such  that  eo  instanti^  upon 
and  by  force  of  its  execution,  the  property  is  divested  from  the  one 
party  and  vested  in  the  other,  it  is  not  a  conveyance  within  that 
Act.    Here  the  sale  and  purchase  might  have  taken  place  by  oral 

(1)  55  Geo.  ni.  0.  184.  See  now  s.  54  of  the  Stamp  Act.  1891  (54  &  56 
Vict.  c.  39).— J.  G.  P. 
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agreement ;  and  if  this  instrument  be  held  to  be  a  conveyance,  no  Hobsfall 
agreement  for  the  sale  of  goods,  wares,  and  merchandise,  would  be  het. 
within  the  exemption  of  the  Stamp  Act.  If  the  word  "  fixtures  " 
had  not  been  introduced,  there  could  have  been  no  doubt  upon  the 
subject;  but  the  question,  whether  certain  terms  do  or  do  not 
amount  to  a  conveyance,  cannot  depend  upon  the  subject-matter  in 
respect  of  which  the  parties  are  dealing.  Besides,  the  word 
"  fixtures  "  does  not  necessarily  mean  something  attached  to  the 
freehold,  but  it  may  designate  goods  to  be  afterwards  fixed.  If, 
however,  the  term  be  construed  in  its  strict  sense  as  something 
fixed  to  and  in  contemplation  of  law  part  of  the  freehold,  this 
instrument  could  not  operate  otherwise  than  as  an  agreement,  since 
it  is  not  under  seal,  and,  therefore,  incapable  of  passing  the  legal 
estate  in  the  freehold. 

(Pabkb,  B.  :  How,  if  that  were  the  case,  would  a  sheriff  be 
justified  in  seizing  fixtures  ?  It  is  correctly  laid  down,  in  '*  Amos  on 
Fixtures  "  (i) ,  that,  *  *  for  the  benefit  of  creditors,  fixtures  are  considered 
to  be  so  far  in  the  nature  of  personal  chattels,  that  in  certain  cases 
they  may  be  seized  ♦and  removed  under  a  writ  ol  fieri  facias.''  [  •780  ] 

This  instrument  does  not  show  any  intention  in  the  parties  to  pass 
the  properly  by  it.  [He  cited  Wick  v.  Hodgson  (2),  Pitt  v.  Sheio  (8) 
and  Thompson  v.  Pettitt  (4).] 

Martin,  in  support  of  the  rule : 

According  to  the  argument  on  the  other  side,  the  stamp  duty  on 
conveyances  might  be  avoided  by  using  language  in  the  past  tense. 
The  word  "memorandum  "  at  the  commencement  does  not  render 
the  instrument  the  less  a  conveyance,  but  means  simply,  '*  let  it  be 
recorded."  In  Jones  v.  Ryder  (si),  Parke,  B.,  says,  "that  every 
instrument  ought  to  be  stamped  according  to  its  legal  effect." 
This  instrument  comes  within  the  definition  of  a  bargain  and 
sale;  for  it  is  an  agreement  whereby  one  person,  for  a  valuable 
consideration,  transfers  effects  to  another.  "The  very  words 
bargain  and  sell  are  not  necessary  to  a  good  bargain  and  sale : " 
(Shep.  Touchst.  c.  10,  p.  222) ;  and  in  Co.  Litt.  801  b  it  is  said, 
"  And  he  to  whom  such  a  deed,  comprehending  dedi  &c.  is  made, 

(1)  P.  321,  2nd  ed.  (4)  10  a  B.  101. 

(2)  12  Moore.  213.  (6)  4  M.  &  W.  35. 

(3)  4  B.  &  Aid.  206. 
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HOR8FALL    may  plead  it  as  a  grant,  as  a  release,  or  as  a  confirmation,  at  his 
Hby.        election."     (He  was  then  stopped  by  the  Court.) 

Parke,  B.  : 

The  question  is,  whether  this  instrument  operates  as  a  convey- 
ance within  the  meaning  of  the  Stamp  Act,  55  Geo.  III.  c.  184. 
The  schedule  of  that  Act  prescribes  an  ad  valorem  duty  on  every 
"conveyance,  whether  grant,  disposition,  lease,  assignment, 
transfer,  release,  renunciation,  or  of  any  other  kind  or  description 
[  *78i  ]  whatsoever,  upon  *sale  of  any  lands,  tenements,  rents,  annuities, 
or  other  property,  real  or  personal,  heritable  or  moveable,  or  of  any 
right,  title,  interest,  or  claim  in,  to,  out  of,  or  upon  any  lands, 
tenements,  rents,  annuities,  or  other  property,  (that  is  to  say),  for 
or  in  respect  of  the  principal  or  only  deed,  instrument,  or  other 
writing,  whereby  the  lands  or  other  things  sold  shall  be  granted, 
leased,  assigned,  transferred,  released,  renounced,  or  otherwise 
conveyed  to  or  vested  in  the  purchaser."  Those  are  very  compre- 
hensive words,  embracing  not  only  a  transfer  of  all  kinds,  but 
every  right  of  property.  This  instrument  contains  words  in  the 
past  tense,  but  that  can  make  no  difference,  if  the  instrument  itself 
operates  as  a  conveyance.  It  is  laid  down  in  Sheppard'a  Touch- 
stone (which  is  the  language  of  Mr.  Justice  Doddbridgb,  and 
entitled  to  the  utmost  respect  as  one  of  the  first  authorities  in  the 
law),  ''  that  the  best  way  in  grants  is  to  grant  by  words  in  the 
present  tense,  as  well  as  in  the  preterperfect  tense ;  but  a  grant  by 
words  of  the  preterperfect  tense  only,  as  by  dedi  et  concessi  only, 
without  words  of  the  present  tense,  is  good."  Therefore,  if  this 
instrument  is  meant  to  be  a  record  of  a  transfer,  it  is  a  conveyance 
and  transfer  of  property  within  the  meaning  of  the  statute.  It  has 
been  ingeniously  argued,  that,  if  we  adopt  that  construction,  and 
hold  this  instrument  to  operate  as  an  immediate  conveyance  of  the 
property,  no  agreement  for  the  sale  of  goods,  wares,  and  merchan- 
dise, would  be  within  the  exemption  of  the  Stamp  Act.  That  made 
me  pause,  because,  if  it  were  so,  all  bought  and  sold  notes  would 
require  to  be  stamped,  and  that  would  create  great  confusion  in  the 
mercantile  world.  The  result,  however,  would  not  be  as  contended. 
Under  the  head  ''Agreement,"  there  is  an  exemption,  not  merely^ 
from  the  preceding  stamp  duty,  but  from  all  other  stamp  duty,  of 
any  **  memorandum,  letter,  or  agreement,  for  or  relating  to  the  sale 
of  goods,  wares,  and  merchandise."  Then  this  instrument,  being 
a  conveyance  relating  to  the  sale  of  goods,  would   *have  been 
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within  the  exemption  and  required  no  stamp,  if  it  did  not  also  Horsfall 
embrace  the  transfer  of  fixtures.  The  plaintiff's  counsel  argued,  fibt. 
that,  so  far  as  related  to  the  fixtures,  it  could  only  operate  as  an 
agreement,  that  in  future  the  party  should  exercise  some  power  of 
removal,  and  that,  until  that  power  was  exercised,  it  was  wholly 
inoperative  to  transfer  the  property.  But  the  case  of  Thompson  v. 
PetHtt  shows  that  it  operates  as  a  conveyance  at  the  instant  of  the 
right  and  title  to  the  fixtures,  that  is,  to  such  things  as  a  tenant 
might  remove,  and,  moreover,  that  it  gives  such  a  property  in  the 
chattels  that  the  owner  might  bring  trespass  against  any  person 
who  afterwards  removed  them.  This  instrument,  though  it  uses 
words  in  the  past  tense,  is  the  record  of  an  agreement  between  the 
parties,  that  from  its  date  the  purchaser  shall  have  full  right  of 
removing  the  fixtures ;  and  it  is  a  transfer,  and  not  an  instrument 
within  the  exemption  as  to  goods,  wares,  and  merchandise.  If  an 
Act  of  Parliament  had  said,  that  in  future  no  fixtures  or  stock-in- 
trade  should  be  transferred  except  by  writing,  this  instrument 
would  satisfy  the  statute;  and  if  so,  it  is  a  transfer  under  the 
Stamp  Act.  Were  we  to  hold,  that,  whenever  parties  use  the  past 
tense,  the  instrument  must  be  construed  as  a  mere  memorandum, 
we  should  be  opening  a  door  for  exempting  all  conveyances  from 
stamp  duty. 

Aldebson,  B.,  concurred. 

BoLFE,  B. : 

The  fact  of  the  instrument  being  in  the  past  tense,  amounts  to 
nothing ;  for  when  parties  execute  a  deed,  they  write,  "  In  testi- 
mony whereof  the  parties  hereunto  have  set  their  hands  and  seals." 

Platt,  B.,  concurred. 

Rule  absolute. 


BLACKBURN  and  Others  v.  SMITH.  i«^s- 

June  26. 
(2  Ex.  783—792;  8.  0.  18  L.  J.  Ex.  187.)  July  11. 

By  agreement  in  writing,  the  defendant  agreed  to  sell,  and  the  plain-  ^  ^gg  -i 
tiff  to  purchase,  a  piece  of  land,  and  to  pay  part  of  the  purchase-money 
down,  and  the  remainder  on  a  future  day;  and  it  was  agreed  that  the 
plain tilF  should  have  immediate  possession,  and  that  the  defendant  should 
furnish  the  plaintiff  with  a  fuU  and  suf&dent  abstract  of  title  to  the  laud, 
and,  upon  payment  of  the  balance  of  the  purchase-money,  a  conveyance  of 
the  fee-simple  should  be  made  :  that  aU  objections  to,  and  requisitions  in 
support  of,  the  title,  not  delivered  in  writing  in  a  month  after  the  delivery 
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Blaokbubn  of  the  abstract,  should  be  deemed  to  be  waived.    The  plaintiff  paid  the 

r.  deposit,  and  took  possession  of  the  land.     The  defendant,  in  due  time, 

Smith.  delivered  an  abstract,  containing  a  statement  of  all  the  deeds,  &c.,  in  his 

custody,  power,  or  knowledge,  but  tracing  the  title  for  a  period  less  than 
sixty  years,  and  showing  it  to  be  in  a  trustee.  No  objection  was  made 
within  the  month.  Afterwards  the  trustee  died  intestate;  and  it  not 
appearing  in  whom  the  legal  estate  vested,  the  plaintiff  gave  notice  that  he 
rescinded  the  conti-act,  and  brought  an  action  to  recover  back  the  depoedt, 
and,  in  one  count  of  the  declaration,  declared  specially  on  the  agreement, 
and  assigned  as  a  breach  the  non -delivery  of  a  *'full  and  sufficient 
abstract "  of  the  defendant's  title  to  the  land,  which  was  traversed  by  a 
plea.  The  second  count  was  for  money  had  and  received:  Held,  that,  no 
objection  having  been  made  within  the  month,  the  issue  was  satisfied  by 
the  abstract  delivered,  it  having  been  a  full  and  fair  statement  of  all  the 
muniments  which  the  defendant  had  in  his  possession,  power,  or  knowledge, 
and  a  fair  statement  of  the  deduction  of  his  title,  though  it  did  not  go  back 
sixty  years. 

Also,  that  the  plaintiff  could  not  rescind  the  contiuct  and  recover  the 
deposit  under  the  count  for  money  had  and  received,  inasmuch  as,  having 
taken  possession  of  the  land,  the  parties  could  not  be  placed  in  etatu  qtw. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  by  a 
certain  agreement  in  writing,  dated  the  10th  of  December,  1844, 
between  the  defendant  of  the  one  part,  and  the  plaintiffs  of  the 
other  part,  and  signed  by  the  plaintiffs  and  defendant  respectively, 
it  was  witnessed  (amongst  other  things),  that,  in  consideration  of 
the  sum  of  18«.  6^.  for  every  square  yard  of  land,  which  the  land 
thereinafter  described  should,  on  admeasurement,  be  found  to 
contain,  to  be  paid  as  thereinafter  mentioned,  the  defendant  agreed 
to  sell  to  the  plaintiffs,  and  the  plaintiffs  agreed  to  purchase,  all 
the  piece  of  land  in  the  said  memorandum  of  agreement  particularly 
described;  and  the  plaintiffs  thereby  agreed  to  pay  unto  the 
defendant  the  sum  of  150Z.,  part  of  the  purchase-money  for  the 
land,  on  the  signing  of  the  memorandum  of  agreement,  and  the 
remainder  of  the  purchase-money  on  or  before  the  2nd  of  December, 
1846,  and  also  to  pay  the  defendant  interest  on  the  balance  of  the 
purchase-money,  at  the  rate  of  4Z.  per  cent,  per  annum,  to  com- 
mence from  the  2nd  of  June  then  next,  by  equal  half-yearly 
payments  in  each  year,  the  first  of  such  payments  to  be  made  on 
[  *784  ]  the  2nd  of  December,  1846 :  and  the  defendant  *thereby  agreed, 
that  tlie  plaintiffs  should  have  immediate  possession  of  the  said 
land ;  and  forthwith,  at  his  own  expense,  to  furnish  the  plaintiffs 
with  a  full  and  sufficient  abstract  of  the  title  to  the  aaid  land  ;  and 
that,  upon  payment  of  the  balance  of  the  purchase-money  and 
interest,  a  good  and  valid  conveyance  of  the  fee-simple  and  inherit- 
ance of  the  said  land,  free  from  incumbrance,  should  be  made  and 
executed  to  the  plaintiffs,  their  heirs  or  assigns,  or  as  they  should 


▼OL.  Lxxvi.]  1848.     EX.     2  EX.  784—785.  787 

direct,  by  the  defendant  and  all  other  proper  and  necessary  parties,  Blackburn 
such  conveyance  to  be  prepared  by  and  at  the  expense  of  the  smith. 
plaintiffs :  and  it  was  further  agreed,  in  and  by  the  said  memo- 
randum of  agreement  between  the  parties  thereto,  that  the  costs 
of  all  attested  official  and  other  copies  of,  or  extracts  from,  any 
writings  required  to  accompany  the  title,  should  be  paid  by  the 
plaintiffs ;  and  that  all  objections  to,  and  requisitions  in  support  of, 
the  title,  not  delivered  in  writing  within  one  month  after  delivery 
of  the  abstract,  should  be  deemed  to  be  waived,  and  the  non-delivery 
of  any  objections  within  that  time  should  be  an  acceptance  of  the 
title:  Provided  always,  and  it  was  thereby  agreed,  that,  in  case 
there  should  be  any  restrictions  in  the  title  which  should  prevent 
the  plaintiffs  from  building  a  school-house,  and  carrying  on  a  day- 
school  on  the  said  land,  the  plaintiffs  should  be  at  liberty  to  vacate 
the  said  contract,  and,  in  that  case,  the  deposit  should  be  returned 
to  them :  and  it  was  thereby  agreed  between  the  parties  thereto, 
that,  in  case  default  should  be  made  in  payment  of  the  balance  of 
the  purchase-money,  or  the  interest  thereof,  at  the  times  therein- 
before appointed  for  payment  thereof,  it  should  be  lawful  for  the 
defendant,  his  heirs,  executors,  or  administrators,  whenever  and  in 
such  manner  as  he  or  they  should  think  fit,  to  re-enter  and 
repossess  the  said  land,  and  all  buildings  thereon  made  by  the  said 
purchasers,  and  to  re-sell  the  same,  or  any  part  thereof,  at  such 
price  as  he  might  think  a  fair  value  for  the  same,  and  convey  the 
part  or  parts  sold  *to  the  purchasers  thereof,  his,  her,  or  their  [  *786  ] 
heirs  or  assigns,  as  he,  she,  or  they  might  direct ;  and  that  all  such 
sales  should  be  valid  and  binding  on  the  plaintiffs  and  their  heirs 
or  assigns ;  and  that  the  receipt  or  receipts  of  the  defendant  should 
be  a  sufficient  discharge  for  so  much  of  the  purchase-money  as 
should  be  therein  expressed  to  be  received:  and  the  plaintiffs 
thereby  agreed,  that  the  defendant  should  stand  possessed  of  the 
said  purchase-monies,  in  trust  to  pay  off  the  expenses  of  such  sale 
or  sales  as  aforesaid,  and  all  charges  incident  thereto,  and  the 
balance  of  the  said  purchase-money  and  interest  then  due  to  him, 
and  to  pay  the  surplus  monies,  if  any,  to  the  plaintiffs,  their 
executors  and  administrators.  The  count  then  alleged  mutual 
promises,  and  contained  averments  of  the  payment  of  the  deposit 
of  150^.,  of  the  plaintiffs'  readiness  to  perform  their  part  of  the 
agreement,  and  the  lapse  of  a  reasonable  time ;  and  assigned  as  a 
breach,  that  the  defendant  did  not  nor  would  forthwith,  nor  within 
such  reasonable  time  as  aforesaid,  although  he  was  then,  and  at 

50—2 
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Blaokbusk  and  within  such  reasonable  time  as  last  aforesaid,  to  wit,  on  the  1st 
Smith.  of  September,  1846,  requested  by  the  plaintiffs  so  to  do,  at  his  own 
expense,  or  otherwise,  furnish  the  plaintiffs  with  a  full  and  Bu£Scient 
abstract  of  the  title  of  him,  the  defendant,  to  the  said  land ;  but  he 
the  defendant  then  wholly  neglected  and  omitted  so  to  do,  and  hath 
not  ever  furnished  the  plaintiffs  with  a  full  or  sufficient  abstract  of 
title  as  aforesaid.  There  was  also  a  count  for  money  had  and 
received. 

Fleas :  Non-assumpsit  to  the  whole  declaration ;  and  to  the  first 
count,  that  the  defendant  did  forthwith,  to  wit,  on  &c.,  furnish  the 
plaintiffs  with  a  full  and  sufficient  abstract  of  title.  Upon  which 
issues  were  joined. 

At  the  trial,  before  Bolfe,  B.,  at  the  Liverpool  Spring  Assizes, 
1848,  it  was  proved  that  the  parties  entered  into  the  agreement, 
which  was  dated  the  10th  December,  1844,  and  that  the  plaintiffs 
then  paid  to  the  defendant  the  deposit  of  1502.  The  land,  which 
L  ^786  ]  was  described  in  the  agreement  *as  situate  on  the  north  side  of 
Upper  Queen  Street,  Liverpool,  was  a  plot  of  building  land  lying 
waste  and  uninclosed;  and  the  plaintiffs  so  far  took  possession  of  it 
as  to  put  up  a  board  containing  a  notice  that  the  land  was  for  sale, 
and  referring  applicants  to  them.  In  February,  1845,  the  defen- 
dant delivered  to  the  plaintiffs  an  abstract  of  title  in  two  parts,  one 
containing  the  title  of  T.  Webster  to  some  freehold  and  copyhold 
land.  The  title  to  the  copyhold  was  traced  down  from  1766  to  1816, 
when  the  copyhold  was  enfranchised.  The  abstract  did  not  disclose 
any  title  to  the  freehold  anterior  to  1816.  Beference  was  made  to 
a  map  or  plan  of  the  land  in  one  of  the  deeds  abstracted.  The  other 
part  of  the  abstract  showed  an  agreement  by  one  Forshaw,  therein 
described  as  the  surviving  devisee  of  T.  Webster,  to  sell  to  the 
defendant  part;  of  the  same  land,  corresponding  with  that  men- 
tioned in  the  agreement  between  the  plaintiffs  and  defendant.  The 
abstract  did  not  disclose  any  evidence  of  the  deaths  of  the  co-trustees 
of  Forshaw.  No  objection,  in  writing  or  otherwise,  was  made  within 
a  month  after  this  abstract  was  delivered.  In  October,  1845,  Forshaw 
died,  having  made  his  will;  and  it  was  supposed  that  the  legal  estate 
was  in  his  devisee.  It  appeared,  however,  on  investigation,  that  the 
will  did  not  dispose  of  his  trust  property ;  and  some  difficulty  arose 
in  tracing  his  heir-at-law.  The  conveyance  was  in  consequence 
delayed ;  and  in  January,  1847,  the  plaintiffs  formally  gave  notice 
that  they  rescinded  the  contract,  and  demanded  back  the  purchase- 
money.     It  was  contended  on  behalf  of  the  plaintiffs,  that  the 
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defendant  had  not  delivered  a  ''full  and  safBcient"  abstract  of  title,    Blackdubn 

and  that  they  were  entitled  to  recover  back  the  deposit  of  150Z.       smith. 

under  one  or  other  of  the  counts.     On  the  part  of  the  defendant 

it  was  contended,  that  the  plaintiffs  could  not  rescind  the  contract, 

as  they  had  taken  possession  of  the  land.     The  learned  Judge  was 

of  opinion,  that  the  agreement  imported  only  that  the  defendant 

should  *deliver  an  "  abstract  of  such  title  as  he  had  at  the  time,"      [  •787  ] 

and  his  Lordship  directed  a  verdict  for  the  defendant,  reserving  leave 

for  the  plaintiffs  to  move  to  enter  a  verdict  for  them. 

Baines,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly; 
against  which 

CrompUm  showed  cause  (June  26)  : 

First,  the  breach  alleged  in  the  first  count  is  the  non-delivery  of 
a  full  and  sufficient  abstract  of  title.  That  means  a  full  and 
sufficient  abstract  at  the  time  of  its  delivery.  This  abstract  traced 
the  title  down  to  Forshaw,  and  it  then  showed  that  Forshaw  con- 
tracted with  the  defendant  to  sell  him  part  of  the  land  corresponding 
with  that  mentioned  in  the  agreement.  No  objection  is  made  within 
the  month,  and  the  subsequent  death  of  Forshaw  could  not  render  the 
abstract  imperfect,  if  it  were  sufficient  at  the  time  of  its  delivery. 

(Parke,  B.  :  The  terms,  ''  full  and  sufficient  abstract  of  title,'* 
cannot  mean  ''a  full  and  sufficient  marketable  title,"  otherwise 
there  would  be  no  reason  for  the  stipulation  requiring  all  objections 
to  be  taken  within  the  month. 

Platt,  B.  :  The  parties  provide,  that,  if  no  objection  is  made 
within  the  month,  the  vendees  are  to  be  deemed  to  have  accepted 
the  title;  that  must  mean  an  objectionable  title.) 

If  the  plaintiff  had  shown  that  the  documents  were  not  truly 
abstracted,  or  that  they  did  not  apply  to  the  land  in  question, 
or  that  they  were  not  the  whole  of  the  muniments  in  the  defen- 
dant's possession,  or  any  similar  defect,  the  case  might  have  been 
different;  but  this  agreement  is  satisfied  by  the  delivery  of  an 
abstract  identifying  the  estate,  and  comprising  all  the  documents 
in  the  defendant's  possession,  power,  or  knowledge,  with  a  full 
history  of  the  births  and  deaths  of  the  material  parties,  and  other 
facts,  so  as  fairly  to  deduce  the  title. 

Secondly,  the  plaintiffs  cannot  recover  on  the  count  for  money        [  jgg  j 
had  and  received.     It  is  well  established,  that  a  deposit  cannot  be 
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Blaokbuhv  recovered  back  under  that  count,  unless  the  contract  has  been  put 
Smith.  ^°  ^^^  ^o»  ^^^  ^^^  parties  placed  in  statu  quo :  Hunt  v.  Silk  (l). 
Where  the  vendee  has  taken  possession,  he  must  declare  specially 
on  the  contract.  Here  part  of  the  consideration  was,  that  the 
plaintiffs  should  have  possession,  and  they  have  enjoyed  some  of 
the  mesne  profits,  for  they  have  had  the  power  of  selling  or 
endeavouring  to  sell  the  land.  It  may  be  difficult  to  compute 
the  value  of  the  plaintiffs'  occupation,  but  something  must  be 
deducted  from  the  amount  of  the  deposit. 

(Parke,  B.  :  Whether  it  was  of  value  to  the  plaintiffs  or  not, 
at  all  events,  the  defendant  has  been  deprived  of  the  use  of 
the  land.) 

Bird  and  Atherton,  in  support  of  the  rule  : 

First,  a  ''full  and  sufficient  abstract''  of  title  must  show  the 
quantity  and  quality  of  the  estate,  and  in  whom  vested,  tracing  the 
title  for  sixty  years,  so  that  the  purchaser  may  be  able  to  prepare 
the  conveyance ;  and,  in  addition,  the  vendor  must  prove  that  the 
abstract  is  true :  Cooper  v.  Emery  (2),  Wynne  v.  Griffith  (3).  This 
abstract  showed  no  title  to  the  freehold  land  anterior  to  1816. 

(Parke,  B.  :  No  doubt  that. is  a  defect  in  the  title,  as  disclosed  on 
the  abstract,  but  is  it  one  in  the  abstract  ?  With  such  a  stipulation 
as  this  agreement  contains,  it  is  clearly  unnecessary  to  make  an  unob- 
jectionable title  on  the  face  of  the  abstract;  but  the  question  is,  what 
is  the  limit  the  other  way? — must  the  vendor  disclose  a  colourable 
title  for  sixty  years  ?) 

He  is  bound  to  do  so,  in  order  to  comply  with  the  term  ''  sufficient 
abstract"  of  title. 

(Alderson,  B.  :  A  vendor  must  truly,  fairly,  and  in  all  material 
parts  abstract  the  title  which  he  possesses,  and  must  show,  by  good 
f  *789  ]  and  sufficient  evidence,  *that  the  abstract  is  true,  and  that  being  true 
it  gives  a  good  title.  But  all  that  is  necessary  in  the  first  instance, 
in  order  to  make  a  good  and  sufficient  title,  is  to  state  truly,  and 
in  all  material  parts  abstract,  the  title  which  the  vendor  has. 

BoLFE,  B. :  The  term  "full  and  sufficient  abstract,"  means  full 
and  sufficient  abstract  of  such  title  as  the  vendor  possesses.) 

(1)  7  R.  R.  739  (5  East.  449).  (3)  1  Ruse.  283. 

(2)  1  Ph.  388. 
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This  is  not  a  perfect  abstract  of  the  title  which  it  purports  to  show,  Blackburn 
for  it  does  not  disclose  in  whom  the  legal  estate  vested  on  the  sihth. 
death  of  Forshaw :  Wynne  v.  Griffith  (i).  If  the  stipulation  as  to  a 
fall  and  sufficient  abstract  had  stood  alone,  it  could  hardly  be  con- 
tended that  there  was  any  compliance  with  it.  Then,  to  what 
extent  is  the  general  qualification  to  be  restrained  by  the  subse- 
quent provisions?  The  Court  will,  if  possible,  so  construe  the 
contract  as  to  give  effect  to  every  part  of  it.  If  the  construction 
contended  for  on  the  other  side  is  to  prevail,  the  subsequent  stipu- 
lations in  the  agreement  would  be  rendered  nugatory ;  for  the 
vendor  might  deliver  an  abstract  alleging  any  sort  of  colourable 
title,  and  in  the  absence  of  objection  within  the  prescribed  period, 

the  purchaser  would  be  bound  to  accept  it. 

• 

(Platt,  B.  :  The  abstract  may  be  sufficient,  though  the  title  is 
defective. 

BoLFB,  B. :  Suppose  a  title  is  traced  down  to  A.  B.,  and  then  it  is 
shown  that  A.  B.  died  intestate  and  unmarried,  and  that  the  vendor 
took  possession  as  his  illegitimate  son,  that  would  be  a  bad  title,  but 
a  perfectly  good  abstract.  If  a  vendor  fairly  abstracts  the  whole  title 
on  which  he  relies,  how  can  he  do  more  ?) 

A  full  and  sufficient  abstract  of  title  means  a  perfect  abstract  of  a 
marketable  title,  and  the  non-delivery  of  such  an  abstract  absolved 
the  plaintiffs  from  the  obligation  of  making  objections  within  the 
stipulated  time :  Tanner  v.  South  (2). 

(Parke,  B.  :  In  that  case  the  question  was,  whether  the  objections 
were  delivered  within  the  stipulated  period  of  ten  days,  and  that 
depended  *upon  whether  the  last  day  was  to  be  reckoned  inclusive       [  *790  ] 
or  exclusive — no  doubt  the  latter.) 

Secondly,  the  vendee  had  a  right  to  rescind  the  contract. 

(Pabke,  B.  :  How  can  he  rescind  when  he  has  had  possession  of 
the  land  ?  There  can  be  no  rescission  of  the  contract,  unless  the 
parties  can  be  placed  in  statu  quo.) 

The  mere  taking  possession  is  immaterial,  unless  it  appears  qm 

animo  it  is  done.     The  period  for  the  completion  of  the  purchase 

being  a  distant  day,  it  was  arranged  that  the  plaintiff  should  have 

(1)  1  Ruse.  283.  (2)  4  Jur.  310. 
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Blackburn    immediate  poBeession  ;  bnt  the  parties  could  never  have  intended  by 
SMITH.       ^^^^  ^  waive  their  rights.    In  Hvnt  v.  Silk,  the  lessee  continued  in 
possession  after  the  expiration  of  the  period  for  the  completion  of 
the  contract. 

Cur,  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Pabk^,  B.  : 

In  this  case  an  action  was  brorght  by  the  plaintiffs,  the  pur- 
chasers, on  a  contract  by  the  defendant  for  the  sale  of  some  land 
near  Liverpool.  The  agreement  stipulated  that  the  plaintiffs 
should  have  immediate  possession,  should  pay  part  of  the  purchase- 
money  down  and  the  balance  afterwards,  and  that  the  defendant 
should  furnish  the  purchasers  with  a  full  and  sufficient  abstract  of 
the  title  to  the  said  land ;  and,  on  payment  of  the  balance  of  the 
purchase-money  and  interest,  a  good  and  valid  conveyance  of  the 
fee-simple  and  inheritance,  free  from  incumbrance,  should  be  made 
and  executed  to  the  purehasers  by  the  defendant  and  all  other 
proper  and  necessary  parties,  such  conveyance  to  be  prepared  at  the 
expense  of  the  purchasers ;  and  it  was  agreed  that  all  objections  to 
and  requisitions  in  support  of  the  title,  not  delivered  in  writing  in 
a  month  after  the  delivery  of  the  abstract,  should  be  deemed  to  be 
waived,  and  the  non-delivery  of  objections  in  that  time  should  be 
[  *79i  ]  deemed  an  ^acceptance  of  the  title.  The  breach  assigned  in  the 
special  count  of  the  declaration  was  the  non-delivery  of  a  full  and 
sufficient  abstract,  and  that  allegation  was  traversed.  There  was 
also  a  count  for  money  had  and  received,  to  which  the  general  issue 
was  pleaded. 

It  appeared  on  the  trial,  before  my  brother  Bolfe,  at  Liverpool, 
that  an  abstract  of  the  title  of  the  defendant  was  delivered  in  due 
time,  in  two  parts,  one  containing  the  title  of  Thomas  Webster  to 
some  freehold  land  and  some  copyhold,  enfranchised  in  1846,  and 
another,  containing  an  agreement  by  one  Forshaw,  therein  repre- 
sented as  surviving  devisee  of  Webster,  to  sell  to  Smith,  the 
defendant,  part  of  the  same  land,  corresponding  with  that  men- 
tioned in  the  agreement  between  the  plaintiffs  and  defendant. 
It  was  not  alleged  that  these  abstracts  did  not  contain  a  statement 
of  the  contents  of  all  the  deeds  and  instruments  in  the  defendant's 
custody,  power,  or  knowledge;  but  it  was  contended,  notwith- 
standing, that  the  abstract  was  insufficient.  My  brother  Bolfe 
thought  it  was  not,  and  directed   a   verdict   for  the    defendant. 
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reserving  the  point,  which  was  argued  before   us   fully  by  Mr.    Blaokbuuk 
Crompton  and  Mr,  Bird.  Smith. 

It  was  not  disputed,  that  in  this  agreement  the  terms  ''  full  and 
sufficient  abstract  of  the  title,"  did  not  mean  a  full  and  sufficient 
abstract  of  a  complete  marketable  title,  for  the  context  showed  that 
the  parties  contemplated  an  abstract  to  which  objections  might  be 
made.  The  defendant  contended,  that,  if  the  abstract  identified  the 
estate,  and  comprised  all  the  documents  he  had  in  his  possession, 
power,  or  knowledge,  and  a  full  history  of  the  births  and  deaths  of 
the  material  parties,  and  other  facts  to  show  the  deduction  of  title  to 
himself,  or  a  trustee  for  himself,  it  was  as  full  and  sufficient  as  the 
agreement  required. 

The  plaintiffs  insisted  that  this  was  not  enough :  that  it  ought  to 
contain  a  reasonably  accurate  description  of  the  ^property,  and  a  [  *792  ] 
statement  of  a  sixty  years'  title  to  the  freehold,  which  would  in 
this  case  include  the  lord's  title  to  the  manor  whereof  the  copy- 
holds were  held  ;  and  further,  that  the  vendor  must  prove  the 
statements  to  be  true,  by  proper  evidence ;  which  last  proposition 
was  not  disputed ;  but  this  was  said,  and  truly,  to  belong,  not  to  the 
abstract,  but  to  a  subsequent  stage  of  the  investigation  of  the  title. 

We  think  the  abstract  was  sufficient,  within  the  meaning  of 
this  issue,  as  it  must  be  taken  to  have  been  a  full  and  fair  abstract 
of  all  the  muniments  which  the  defendant  had  in  his  possession, 
power,  or  knowledge,  and  a  fair  statement  of  the  deduction  of  his 
title,  though  it  did  not  go  back  for  sixty  years.  Whether  an  abstract 
containing  less  than  what  this  did  would  have  been  sufficient  under 
this  contract,  it  is  unnecessary  to  say. 

The  want  of  an  abstract  of  the  title  to  the  manor  before  1816 
would  have  been  a  good  objection,  if  made  within  a  month,  but  not 
having  been  so  made,  it  was  waived.  And  with  respect  to  the 
identity  of  the  land,  we  think  that  the  abstract  referring  to  a  map 
or  plan  in  one  of  the  deeds  abstracted,  affords  sufficient  means  of 
identification.  We  are  not  aware  that  a  map  or  plan  is  ever  deemed 
to  be  necessary  as  a  part  of  an  abstract.  We  are  therefore  of 
opinion  that  the  breach  alleged  was  not  proved,  and  that  my 
brother  Bolfe's  opinion  was  correct. 

Further,  we  think,  on  the  principle  of  the  case  of  Hunt  v.  Silk^ 
inasmuch  as  the  plaintiffs  had  the  possession  of  the  property,  and 
the  parties  could  not  be  placed  in  statu  quOf  the  count  for  money 
had  and  received  cannot  be  maintained,  supposing  that  the 
defendant  had  been  guilty  of  a  breach  of  contract  subsequent  to 
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Blackbubn   the  delivery  of  the  abstract.    We  have  not  now  to  decide  whether 

Smith.       <3uch  a  breach  has  been  committed.   If  it  was,  the  plaintiff's  remedy 

is  on  the  contract. 

^  Rule  discharged. 

IN    THE    EXCHEQUER    CHAMBER. 


WAINMAN  V.  The  EARL  of  ROSSE. 

(2  Ex.  800.) 

[See  69  R.  E.  851.] 


w*7.  JONES  V.  CHAPMAN  and  Others  (I). 

Dec.  1,  2.  ^   ^ 

1849.  ('^  Ex.  803—833;  S.  C.  18  L.  J.  Ex,  456.) 

June  18.  Under  the  plea  to  a  declaration  in  trespass  qr,  cl.  fr.,  that  the  close  in  the 

""  declaration  mentioned  was  not,  at  the  time  when  &c.,  the  close  of  the  plain- 

^        ^  tiff,  the  defendant  may  show  a  lawful  right  to  the  possession  of  the  close, 

either  in  himself  or  in  some  other  person  tinder  whose  authority  he  claims 
to  have  acted.  So  held  on  error  in  the  Exchequer  Chamber,  per  WiLDis, 
Ch.  J.,  CoLTMAN,  J.,  Maule,  J.,  Ekle,  J.,  and  Williams,  J. :  di*satfietitibM 
Coleridge,  J.,  and  Wightman,  J. 

Trespass.  The  first  count  of  the  declaration  stated,  that  the 
defendants,  to  wit,  on  i&c,  with  force  and  arms  broke  and  entered 
a  certain  dwelling-house  of  the  plaintiflF,  in  the  county  of  Denbigh, 
and  there  forced  and  broke  open  and  damaged  the  outer  door 
thereof,  &c.  There  was  a  second  count  for  another  similar  trespass 
on  a  different  day.  The  defendants  pleaded,  first.  Not  guilty  ; 
secondly,  to  the  first  count,  that  the  said  dwelling-house  in  that 
count  mentioned  was  not,  at  the  said  time  when  &c.,  the  dwelling- 
house  of  the  plaintiff  viodo  et  forma.  The  third  plea,  to  the  second 
count,  was  a  similar  traverse.  Upon  these  pleas  the  plaintiff  joined 
issue.  There  were  also  pleas  to  both  counts,  that  the  dwelling- 
[  ^304  ]  house  in  the  declaration  ^mentioned  was  the  dwelling-house  and 
freehold  of  one  Harriett  Myddelton ;  to  which  there  were  repli- 
cations of  a  demise  by  her  to  the  plaintiff  from  year  to  year,  and 
rejoinders  thereto  of  a  determination  of  the  tenancy  by  notice  to 
quit,  before  the  time  of  the  committing  of  the  alleged  trespasses : 
and  issues  were  taken  upon  these  rejoinders. 

(1)  The  judgment  of  Maule,   J.,  Cas.  641,  661,  and  per  Davey,  L.  J., 

was   cited  with  approval  in   Loivs  v.  Rammy  v.  Margrett  [1894]  2  Q.  B.  18, 

Tel/ord  (1876)    1   App.   Cas.    414,  at  27,63  L.J.Q.  B.  513,   As  the  decision 

p.   426  (S.    C\    45    L.    J.   Ex.    613).  largely  turned  on  the  construction  of 

See   also    per   Lord    Blackburn    in  an  obsolete  rule  of  pleading,  some  of 

Bristow  V.    Cormican   (1878)   3  App.  the  judgments  are  omitted. — J.  O.  P. 
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At  the  trial  of  the  cause,  before  Parke,  B.,  at  the  Summer       Jonrs 
Assizes  for  the  county  of  Denbigh,  in  1845,  the  plaintiff  launched     ghapmak. 
his  case  by  proving  that  he  had  been  in  actual  possession  of,  and 
had  resided  in,  the  house  in  question  for  about  ten  years  before  and 
up  to  the  time  of  the  alleged  trespasses.     The  defendants  then  proved 
that  the  house  was  the  freehold  of  Harriett  Myddelton ;  that  the 
plamtiff  had  occupied  it  as  her  tenant  from  year  to  year  ;  that  the 
tenancy  had  been  properly  determined  before  the  time  of  the  tres- 
passes ;  and  that  the  defendants  had  entered  as  her  servants  and 
by  her  authority  and  command.     Upon  this  evidence  the  learned 
Judge  was  of  opinion  that  the  defendants  were  entitled  to  a  verdict, 
not  only  upon  the  issues  raised  on  the  pleas  of  liberam  teiiementum, 
but  also  upon  those  raised  by  the  second  and  third  pleas ;  and  he 
directed  the  jury,  that,  upon  those  issues,  the  proper  question  for 
their  consideration  was,  whether,  at  the  times  of  the  committing  of 
the  alleged  trespasses,  the  plaintiff  was  lawfully  in  possession  of 
the  said  dwelling-houses,  as  against  Miss  Myddelton ;  and  that,  if 
the  defendants  had  by  their  evidence  satisfied  them,  that,  at  the 
time  of  the  trespasses,  the  said  Harriett  Myddelton  was  lawfully 
entitled  to  the  possession,  and  that  the  defendants,  as  her  servants, 
and  by  her  authority  and  command,  then  committed  the  trespasses, 
in  such  case  the  second  and  third  issues  ought  to  be  found  for  the 
defendants.     To  this  ruling  the  plaintiff's  counsel  tendered  a  bill 
of  exceptions.     The  defendants  had  a  verdict  upon  those  issues, 
upon  which  judgment   was  signed  in  the  Court  below ;  and  the 
plaintiff  thereupon  brought  a  writ  of  error.     The  grounds  of  error 
relied  on  by  *the  plaintiff  (after  setting  out  the  above  direction,  and       [  *805  ] 
alleging  the  same  to  be  a  misdirection  in  point  of  law),  stated  that 
the  learned  Judge  ought  to  have  directed  the  jury,  that,  upon  the 
evidence  so  given  as  aforesaid,  the  said  issues  ought  to  be  found  for 
the  plaintiff,  if  the  jury  were  satisfied  thereby  that  the  plaintiff,  at 
the  several  times  when  &c.,  was  in  the  actual  pos'session  of  the  said 
dwelling-house  in  which  &c. 

The  case  was  argued  (i)  on  the  1st  and  2nd  of  December,  1847,  by 

Welsby,  for  the  plaintiff  in  error.     *     *     * 

Peacock,  contra.     ♦     *     ♦  [  808  ] 

IVelsby,  in  reply.     *     ♦     *  [  8ii  ] 

Cur.  adv.  vult. 

(I)  Before  Wilde,  Ch.  J.,  Coleridge,  J.,  Coltman,  J.,  Maule,  J.,  Wightmau, 
J.,  Erie,  J.,  and  Williams,  J. 
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joNBs  The  CouBT  being  divided  in  opinion,  the  learned  Jadges  now 

Chapmak.     proceeded  to  give  their  jadgments  seriatim. 

Williams,  J. : 

The  question  in  this  case  arose  on  a  bill  of  exceptions,  tendered 
at  the  trial  before  Parke,  B.  The  action  is  in  trespass  for  breakin<^ 
and  entering  the  plaintiff's  dwelling-house;  and  the  defendants  had 
pleaded  (amongst  other  pleas)  that  the  dwelling-house  mentioned 
in  the  declaration  was  not,  at  the  said  time  when  &c.,  the  dwelling- 
house  of  the  plaintiff,  viodo  et  forma ;  on  which  issue  had  been 
joined.  The  learned  Baron  told  the  jury,  in  effect,  that  they  ought 
[♦812]  to  find  this  issue  for  the  defendants,  *if  they  (the  jury)  were 
satisfied,  by  the  evidence  of  the  defendants,  that,  at  the  said  time 
when  &c.,  one  Harriett  Myddelton  was  entitled  to  the  possession  of 
the  dwelling-house,  and  the  defendants  had  committed  the  alleged 
trespasses  under  her  authority. 

To  this  direction  the  plaintiff  excepted,  insisting  that,  upon 
this  issue,  the  Judge  should  have  directed  the  jury  to  find  for 
the  plaintiff,  if  they  were  satisfied  by  the  evidence  that  at  the 
time  when  &c.  he  was  in  the  actual  possession  of  the  dwelling- 
house. 

The  general  question  is  thus  raised  for  our  decision,  as  a  court 
of  error,  whether,  under  a  traverse  of  the  allegation  in  a  declaration 
in  trespass  quare  clamum  fregit^  that  the  close  was  the  close  of  the 
plaintiff,  the  defendant  is  or  is  not  at  liberty  to  show  title  in  him- 
self or  some  other  person,  under  whose  authority  he  claims  to  have 
acted.    And  I  am  of  opinion  that  he  is. 

I  have  not  formed  this  opinion  without  hesitation,  because  it  is 
in  direct  opposition  to  the  judgment  of  the  Ciourt  of  Queen's  Bench, 
in  Whittington  v.  BoxaU  (i).  But  on  consideration  of  that  judgment, 
and  of  the  authorities  and  reasoning  on  which  it  is  founded,  it 
appears  to  me  to  have  been  wrongly  given. 

The  question  turns  on  the  construction  of  the  New  Rules  of 
Pleading,  H.  T.,  4  Will.  IV.  Before  those  rules,  it  had  long  been 
settled  law,  that,  under  the  general  issue  of  "  Not  guilty,"  in  tres- 
pass qtuire  clamum  f regit ^  the  defendant  might  give  evidence  of  title 
in  himself,  or  in  another  by  whose  command  he  entered.  The  case 
of  Argent  v.  Duirant  (2)  shows  conclusively  the  establishment  of 
this  doctrine;  and  also  discloses  the  principle  on  which  it  was 
founded,  viz.  that  the  evidence  falsified  the  declaration  of  the 
ri)  5  Q.  B.  139.  (2)  8  T.  R.  405. 
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plaintiff,  inasmuch  as  it  proved  that  the  defendant  did  not  break        Jones 
the  plaintiff's  close,  as  the  declaration  set  forth.  Chapman. 

Thas  it  appears,  that,  at  the  time  the  new  rules  were  made,  the  [  8i^  ] 
general  issue,  in  trespass  qttare  clavsum  /regit,  by  reason  of  its 
traversing  the  allegation  in  the  declaration,  that  the  close  in  which 
&c.  was  the  close  of  the  plaintiff,  operated  as  a  denial,  not  only  of 
his  possession,  but  also  of  his  right  of  possession,  as  against  a 
defendant  lawfully  entitled  thereto. 

But  by  the  rule  of  H.  T.,  4  Will.  IV.,  in  trespass,  it  is  ordered, 
that  in  ''actions  of  trespass  quare  clavsum /regit,  the  plea  of  'Not 
guilty '  shall  operate  as  a  denial  that  the  defendant  committed  the 
trespass  alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the 
plaintiff's  possession  or  right  of  possession  of  that  place,  which,  if 
intended  to  be  denied,  must  be  traversed  specially." 

The  alteration,  then,  which  this  rule  introduces,  appears  to  be 
this — that  the  defendant,  if  he  intends  to  deny  the  plaintiff's 
possession  or  right  of  possession,  must,  instead  of  denying  it  as 
heretofore  by  the^  general  issue,  deny  it  by  traversing  it  specially. 

It  must  be  confessed,  that  the  language  employed  in  this  rule  is 
not  very  happily  chosen ;  for  the  expression,  *'  special  traverse," 
usually  bears  a  particular  technical  sense  (viz.  that  of  a  traverse 
consisting  of  an  inducement  and  an  absque  hoc),  in  which  it  is 
scarcely  possible  it  can  have  been  intended  to  be  here  used. 

What  is  meant,  as  I  understand,  by  the  rule  in  this  respect  is, 
merely,  that  in  order  to  enable  the  defendant  to  dispute,  if  he  is  a 
wrong  doer,  the  possession,  of  if  he  claims  title,  the  right  of  posses- 
sion, the  allegation  in  the  declaration,  that  the  close  in  which  &c. 
is  the  close  of  the  ])laintiff,  must  be  denied  specially  by  a  particular 
traverse,  in  contradistinction  to  being  denied  generally,  as  thereto- 
fore, by  the  plea  of  "  Not  guilty." 

It  is  true  that,  by  the  terms  of  the  rule,  taken  literally,  it  is  not 
this  allegation,  but  the  plaintiff's  possession  or  right  of  possession, 
which  is  to  be  traversed.  But  it  is  a  principle  of  pleading,  that  a 
defendant  cannot  traverse  any  "^matter  which  is  not  alleged  or  [  *814  ] 
necessarily  implied  in  the  declaration ;  and  possession,  or  right  of 
possession,  is  only  alleged  or  necessarily  implied,  in  a  declaration 
in  trespass  qiiare  clausum /regit,  as  being  asserted  in  the  allegation 
that  the  close  in  which  &c.  is  the  close  of  the  plaintiff. 

If  this  be  so,  then  the  defendants  in  the  present  case,  inasmuch 
as  by  the  plea  in  question  they  have  denied  the  plaintiff's  allegation, 
that  the  dwelling-house  in  which  &c.  was  his  dwelling-house,  have 
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joNBB  specially  traversed  the  plaintiff's  right  of  possession  thereof,  within 
Chapman.  ^^^^  meaning  of  the  new  rules,  and  have  pat  themselves  into  the 
same  position  as  that  in  which  they  would  have  been  before  the 
new  rules,  if  they  had  traversed  it  generally  by  pleading  "  Not 
guilty;*'  and  they  are  consequently  at  liberty  to  show  title  in 
themselves  or  in  another  under  whose  authority  they  acted. 

For  these  reasons,  I  am  of  opinion  that  the  Judge's  direction  at 
the  trial  was  correct ;  and  that  our  judgment  on  this  writ  of  error 
ought  to  be  for  the  defendants. 

Eble,  J. : 

I  am  of  opinion  that  the  direction  excepted  to  was  right,  and 
that  the  defendants  were  entitled  to  the  verdict  upon  the  issues 
joined  upon  the  second  and  third  pleas,  upon  proof  that  they  or 
those  under  whom  they  claimed  were  entitled  to  the  possession  at 
the  time  of  the  alleged  trespass.     *     *     * 

[  815  ]  WiOHTMAN,  J.,   [in  a  dissenting  judgment,  gave  his  reasons  for 

holding  that  the  defendant  ought  not  to  have  been  allowed  to  prove 
title  in  Harriett  Myddelton,  and  that  he  entered  as  her  servant  and 
by  her  command,  under  a  traverse  that  the  dwelling-house  was  not 
the  dwelling-house  of  the  plaintiff] . 

[  820  ]       Maule,  J. : 

I  am  of  opinion  in  this  case,  that  the  direction  given  by  the 
learned  Judge  at  the  trial  was  right.  The  plaintiff  in  error  com- 
plains that  the  learned  Judge  misdirected  the  jury  in  point  of  law, 
in  stating  to  them  that  the  proper  question  raised  for  their  con- 
sideration by  the  second  and  third  pleas  was,  whether,  at  the 
several  times  when  <&c.  the  plaintiff  was  lawfully  in  possession 
of  the  dwelling-house  in  which  i&c,  or  did  the  defendants,  by  their 
evidence,  satisfy  the  jury,  that,  at  the  several  times  when  &c.  one 
Harriett  Myddelton  was  lawfully  entitled  to  the  possession,  and 
that,  at  the  times  when  &c.  the  defendants,  by  her  authority  and 
command,  committed  the  alleged  trespasses  in  the  first  and  second 
counts  of  the  declaration  mentioned?  Now  it  seems  to  me  that  the 
learned  Judge  was  right,  and  that  the  direction  which  he  actually 
gave,  adverting  to  the  point  suggested  by  the  plaintiff  in  error,  is  in 
effect  and  substance  the  same  as  that  which  the  plaintiff  in  error 
says  ought  to  have  been  given,  but  with  this  difference,  that,  under 
the  circumstances  of  the  case,  it  was  more  proper  in  point  of  form, 
because  it  was  more  full  and  explicit,  and  more  fitted  to  point  out  to 
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the  jury  what  was  their  practical  duty  upon  the  occasion.     The        Jokbs 
question  is,  whether,  upon  the  plea  of  "  Not  possessed,"  the  defen-     chapman. 
dmt  can  give  in  evidence  a  title  under  a  third  person,  and  that  the 
defendant  entered  in  the  assertion  of  that  title,  by  command  of  that 
third  person?  And  I  think  that  he  can  do  so,  for  the  following  plain 
reasons. 

I  agree  with  the  exception  of  the  plaintiff  in  error,  that  the 
question  raised  by  the  issue  of  ''  Not  possessed  "  is,  ^whether  the  r  #321 1 
plaintiff  was  in  actual  possession  or  not ;  but  it  seems  to  me,  that, 
as  soon  as  a  person  is  entitled  to  possession,  and  enters  in  the 
assertion  of  that  possession,  or,  which  is  exactly  the  same  thing, 
any  other  person  enters  by  command  of,  that  lawful  owner,  so 
entitled  to  possession,  the  law  immediately  vests  the  actual  pos- 
session in  the  person  who  has  so  entered.  If  there  are  two  persons 
in  a  field,  each  asserting  that  the  field  is  his,  and  each  doing  some 
act  in  the  assertion  of  the  right  of  possession,  and  if  the  question 
is,  which  of  those  two  is  in  actual  possession,  I  answer,  the  person 
who  has  the  title  is  in  actual  possession,  and  the  other  person  is  a 
trespasser.  They  differ  in  no  other  respects.  You  cannot  say  that 
it  is  joint  possession  ;  you  cannot  say  that  it  is  a  possession  as 
tenants  in  common.  It  cannot  be  denied  that  one  is  in  possession, 
and  the  other  is  a  trespasser.  Then  that  is  to  be  determined,  as  it 
seems  to  me,  by  the  fact  of  the  title,  each  having  the  same  apparent 
actual  possession  :  the  question  as  to  which  of  the  two  really  is  in 
possession,  is  determined  by  the  fact  of  the  possession  following  the 
title, — that  is,  by  the  law,  which  makes  it  follow  the  title.  There 
is  no  doubt  that  the  original  plea  of  "  Not  guilty,"  before  the  new 
rules,  in  trespass,  was  always  a  mere  negative  plea,  and  did  not  (as 
it  did  in  some  other  forms  of  actions,  more  particularly  in  later  times, 
such  as  the  case  of  assumpsit),  enable  the  defendant  to  give 
evidence  of  any  affirmative  matter  in  confession  and  avoid- 
ance, but  only  enabled  him  to  show  circumstances  which  proved 
that  the  facts  stated  in  the  declaration,  that  is,  the  material  facts, 
were  all,  or  some  of  them,  not  true.  Now  certainly  it  was  not 
intended,  after  the  new  rules,  that  mere  negation — evidence  which 
was  merely  negative — should  be  admissible  only  when  that  evidence 
was  pleaded.  It  is  true,  the  new  rules  limited  the  effect  of  the  plea 
of  "  Not  guilty  ;  "  but  they  provided,  at  the  same  time,  that  if  the 
possession,  or  right  of  *pos8es8ion,  was  intended  to  be  denied, — not  [  •822  ] 
that  some  matter  should  be  stated  which  showed  that  it  could  be 
true,  but — that  it  should  be  specially  traversed,  which   does  not 
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JOHKB       mean  traversed  by  tbe  plea  which  pleaders  sometimes  call  a  special 
Chapman,     traverse,  that  is  to  say,  a  plea  introdacing  certain  affirmative  matter, 
and  then  concluding  '*  without  this,  &c./'  and  so  traversing;  but  a 
special  traverse  is  understood  there,  as  it  is  used  by  Lord  Coke  in 
Coke  upon  Littleton  (i),  as  contrasted  with  a  general  traverse,  such 
as  a  general  traverse  of  ''Not  guilty,"  which  denies  everythincF 
material  as  alleged  in  the  declaration,  in  some  cases  at  commoa 
law  ;  but  a  traverse  of  one  particular  thing  in  the  declaration,  such 
as  a  traverse  of  possession,  or  a  traverse  of  having  done  the  thing 
complained  of,  or  any  other  traverse  of  any  one  material  fact, 
although  not  introducing  any  special  matter  by  way  of  recital,  is 
a  special  traverse  within  the  proper  meaning  of  those  words,  as 
used  elsewhere,  and  as  they  are  here  used  in   these  new  rules. 
The  meaning,  therefore,  of  the  possession,  or  right  of  possession* 
being  "  specially  traversed,"  is  simply  this, — ^that,  in  future,  the 
denial  shall  not  be  involved  in  the  term  of  '*  Not  guilty,"  which 
before  denied  the  doing  of  the  act  complained  of,  and   also  the 
possession  or  right  of  possession  of  the  plaintiff ;  but  that  if  the 
possession,  or  right  of  possession,  is  denied,  that  must  be  done  by 
a  denial  restrained  to  the  allegation  in  the  declaration  which  makes 
the  possession,  or  right  of  possession,  matter  of  proof  on  the  part 
of  the  plaintiff;  by  which  denial  you  put  properly  in  issue  the 
allegation  that  was  denied  by  "  Not  guilty,"  inter  alia^  and  which 
denial  by  the  term  ''Not  guilty,"  enabled  certain  evidence,  in 
respect  of  title,  to  be  given  upon  both  sides.     That  is  no  longer  to 
be  given  under  "  Not  guilty; "  but  is  to  be  given  under  the  traverse 
r  *823  ]       of  the  allegation  in  the  declaration  under  which  *the  right  of  pos- 
session, or  the  actual  possession,  may  be  brought  into  question  ; 
that  is,  the  allegation  that  the  close  was  the  plaintiff's.     Then, 
where  there  is  a  traverse  that  the  close  was  the  plaintiff's,  we  are 
remitted  to  the  ordinary  rules  of  pleading  and  evidence,  by  which 
you  are  enabled  to  give  in  evidence  on  the  part  of  the  defendant, 
when  he  denies  the  allegation  of  the  plaintiff,  any  matter  affirma- 
tive or  negative  of  what  description  soever,  provided  the  result  of  it 
be  to  show  that  the  allegation  which  is  denied  is  not  a  true  allega- 
tion.    There  can  be  no  doubt,  as  it  seems  to  me,  that,  if  you  can 
show  that  the  house  or  land  which  the  plaintiff  has  shown  in 
evidence  to  have  been  apparently  in  his  possession  was  a  house  or 
land  that  really  was  not  in  his  possession,  you  have  shown  what, 
according  to   the  ordinary  rules  of  evidence — if  before  the  new 

(1)  Co.  Litt.  261  a. 
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rules  the  same  issue  had  been  taken,  which,  I  apprehend,  might  Jonbb 
have  been  taken — you  might  have  denied.  A  defendant  was  not  chapman. 
compelled  to  plead  '*  Not  guilty; ''  he  might  have  pleaded  that  the 
close  was  not  the  close  of  the  plaintiff.  Supposing  that  had  been 
pleaded,  he  might  at  all  times  have  shown  that  it  was  not  the  plain- 
tiff's, by  showing  that  it  belonged  to  somebody  else ;  and  I  have 
before  observed,  that  you  do  show  the  possession  is  not  the  plaintiff's, 
but  some  third  person's,  when  you  have  shown  that  such  third 
person  had  a  title,  and  asserted  it  before  or  at  the  time  when  he 
committed  the  trespass  in  question,  by  actual  entry,  so  as  to  vest 
the  possession  in  that  third  person.  I  therefore  think  that,  before 
the  new  rules,  if  such  evidence  had  been  offered,  and  therefore 
since  the  new  rules,  such  evidence  would  be  admissible.  I  do  not 
find  any  difficulty  in  the  matter.  It  has  been  treated  as  if  it  were 
a  sort  of  reductio  ad  ahsurdum,  that,  if  the  law  should  be  held  as 
the  learned  Judge  held  at  the  trial,  and  as  many  other  Judges  on 
many  former  occasions  have  held,  it  would  follow  that  the  new 
rules  have  not  perfectly  attained  that  *whicli  was  one  of  their  L  *^'^^  ] 
objects.  Suppose  it  were  so — suppose  one  object  of  the  new  rules 
really  was  especially  to  cause  a  matter  of  this  kind  to  be  pleaded ;  if 
they  had  failed  in  doing  that,  it  would  only  prove  that  the  new 
rules  were  not  perfect.  If,  which  I  altogether  dispute,  it  was  the 
object  of  the  new  rules,  absolutely  and  entirely,  for  every  purpose 
and  to  an  unlimited  extent,  to  prevent  any  surprise  on  the  part  of 
one  party  as  to  the  case  to  be  made  at  the  trial  by  the  other,  they 
have  constantly  failed  in  that  object ;  and  it  was  impossible  they 
should  not,  if  they  did  anything  short  of  this,  namely,  ordering 
that  each  party  should  state  in  pleading  the  evidence  by  which  it 
was  his  intention,  and  by  which  alone  he  should  be  enabled,  to 
support  his  case  at  the  trial.  If  that  were  so,  then  that  which  is 
assumed  by  some,  and  by  those  who  complain  of  this  judgment,  to 
have  been  the  object  of  the  new  rules,  might  have  been  attained ; 
but  short  of  that  it  could  not  possibly  be  attained.  Take  any  plea 
you  can  think  of — for  instance,  take  non  est  factum  or  non  a^sumpsity 
or  that  the  defendant  did  not  make  the  promissory  note  or  bill  of 
exchange,  or  any  matter  of  mere  denial ;  it  is  impossible  to  say 
beforehand  what  will  be  the  evidence — on  what  points  positive  and 
affirmative  matters  of  fact  may  be  given  in  evidence  by  the  party 
who  makes  the  denial,  in  order  to  show  that  the  fact  which  he 
denies  is  not  true ;  and  until  the  mode  of  pleading  which  I  have 
suggested — that  is,  pleading  the  evidence — shall  be  adopted,  there 
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Jokes  always  must  be  that  possibility  of  sarprise.  Therefore,  it  seems  to 
Chapman,  ^^9  ^^^^  unless  yoa  were  to  say  that  no  i>erson,  on  an  issue  joined 
which  denies  any  matter  of  fact,  shall  be  at  liberty  to  prove  any 
affirmative  matter  whatever  in  evidence,  in  order  to  show  that  the 
matter  affirmed  on  the  other  side,  and  denied  by  him,  is  not  true — 
unless  you  are  to  provide  that — the  necessary  consequence  will  be 
that  which  I  have  before  described ;  and  so  to  provide  would,  I 
think,  be  a  practical  and  legal  absurdity.  On  the  simple  ground, 
therefore,  of  the  actual  possession  being  the  matter  in  issue,  and 
[  *825  J  the  legal  ^right  to  possession,  when  accompanied  by  the  a^ertion 
of  it  before  and  at  the  time  of  the  trespass,  constituting  actual 
possession  on  the  part  of  the  person  so  having  that  right,  and 
therefore  negativing  the  actual  possession  of  the  plaintiff,  it  appears 
to  me  that  all  matters,  affirmative  or  negative,  which  tend  to  show 
either  of  those  propositions,  namely,  the  actual  possession  and  the 
right  to  possession  of  a  third  person,  and  the  assertion  of  that  right 
(for  that  is  essential  to  this  defence)  at  or  before  the  time  of  the 
trespasses  complained  of,  so  as  to  divest  the  right  out  of  the  plain- 
tiff,— that  any  matter  of  that  kind,  upon  principle,  and  quite  con- 
sistently with  all  the  authorities,  and  without  infringing  upon  either 
the  letter  or  spirit  of  the  new  rules,  may  be  properly  given  in 
evidence  on  such  a  traverse  as  this.  Upon  these  grounds,  I  think 
the  direction  on  this  occasion  was  a  correct  and  proper  direction^ 
and  therefore  that  the  judgment  ought  to  be  affirmed. 

GoLTMAN,  J.,  [delivered  a  judgment  giving  his  reasons  for  think- 
ing that  the  direction  of  Pabke,  B.,  was  a  proper  direction,  and 
that,  therefore,  the  judgment  ought  to  be  affirmed]. 

[  828  ]       Coleridge,  J. : 

In  this  case  to  a  declaration  in  trespass  for  breaking  and  enter- 
ing the  plaintiff's  dwelling-house,  the  defendant  pleaded,  secondly^ 
that  the  dwelling-house,  at  the  said  time  when  &c.,  was  not  the 
dwelling-house  of  the  plaintiff ;  on  which  issue  was  joined.  There 
was  a  plea  also  to  the  same  count,  which  alleged  the  dwelling- 
house  to  be  the  freehold  of  one  Harriett  Myddelton,  and  justified 
under  her. 

Upon  the  trial,  the  plaintiff  proved  an  actual  possession  of  the 
dwelling-house  at  the  time  of  the  committing  the  alleged  trespass^ 
and  for  several  years  before.  The  defendants  proved  that  the 
dwelling-house  was  the  freehold  of  Harriett  Myddelton,  and  that 
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the  plaintiff's  occupation  was  that  of  tenant  from  year  to  year ;  but  Jonbs 
that  his  tenancy  had  been  duly  determined  by  notice  to  quit  before  chapman. 
the  time  of  the  trespass  committed,  and  that  they,  the  defendants, 
had  entered  by  command  of  Harriett  Myddelton.  The  learned 
Judge,  in  directing  the  jury  on  the  issue  raised  by  the  second  plea, 
told  them  that  the  question  raised  by  it  was,  whether,  at  the  time 
of  the  trespass  committed,  the  plaintiff  was  lawfully  in  possession 
of  the  dwelling-house,  and  that,  if  the  defendants  had  satisfied 
them  that,  at  that  time,  Harriett  Myddelton  was  lawfully  entitled 
to  the  possession,  and  that  they,  as  her  servants  and  by  her  com- 
mand had  committed  the  alleged  trespass,  then  the  issue  ought  to 
be  found  for  them.  To  this  direction  an  exception  was  taken,  the 
validity  of  which  is  now  to  be  decided.  The  question  which  is  now 
raised,  and  upon  which  it  seems  impossible  to  reconcile  the  reported 
decisions,  turns  upon  the  construction  to  be  put  upon  the  following, 
among  the  new  rules  of  pleading :  **  In  actions  of  trespass  quare 
clatisum  fregit,  the  plea  *of  *  Not  guilty '  shall  operate  as  a  denial  [  •829  J 
that  the  defendant  committed  the  trespass  alleged  in  the  place 
mentioned,  but  not  as  a  denial  of  the  plaintiff's  possession  or  right 
of  possession  of  that  place,  which,  if  intended  to  be  denied,  must 
be  traversed  specially."  This  rule  must  be  construed  on  the  same 
principles  as  we  should  apply  in  construing  any  other  language. 
It  relates  to  pleading,  and  we  must,  therefore,  bear  in  mind  the 
rules  of  pleading ;  but  it  is  also  intended  arbitrarily  to  alter  exist- 
ing rules  of  pleading,  and  therefore  we  must  not  be  fettered  by 
them.  I  own,  speaking  with  deference,  that  it  seems  to  me  that 
much  ingenuity  and  learning  have  been  somewhat  misemployed  on 
that  question,  from  neglecting  this  consideration.  The  rule  was 
not  framed  because  the  current  of  decisions  had  given  a  wrong 
effect  to  the  plea  of  "  Not  guilty ;  "  but  because  the  right  effect  was 
found  inconvenient,  and  a  new  and  more,  limited  effect  was  now  to 
be  given,  although  the  acknowledged  and  strictly  correct  rule 
should  thereby  be  broken  in  upon.  An  interpretation  of  the  new 
rule  will  not,  therefore,  necessarily  be  wrong,  because  it  breaks  in 
upon  any  such  rule.  If  the  words,  fairly  considered,  lead  us  to  that 
conclusion,  we  ought  to  adopt  it,  concluding  that  the  framers  so 
intended ;  and,  bearing  the  mischief  in  mind  which  the  rule  was 
intended  to  remedy,  we  ought  to  lean  to  that  interpretation  which 
most  advances  the  remedy  and  removes  the  inconvenience. 

If  it  had  been  simply  provided  that  "Not guilty"  should  deny 
only  the  committing  of  the  act  in  the  place  alleged,  pleaders  would 
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joKRs  have  had  no  difficulty  in  knowing  how  to  deal  with  the  remaining 
Chapman,  allegations,  expressed  or  implied,  in  the  declaration,  according  as 
they  intended  to  admit  or  deny  any  of  them.  But  the  rule  goes  on 
to  speak  of  possession  and  right  of  possession  as  two  distinct  things, 
either  the  one  or  other  of  which  may  be  affirmed  in  the  declaration, 
or  denied  in  the  plea,  and  if  denied,  whichever  it  may  be,  provides 

[  '830  ]  that  such  denial  must  be  by  special  traverse.  There  *can  be  no 
doubt  that,  considered  abstractly,  the  two  things  are  very  different, 
and  may  admit  of  different  specific  denials ;  but  in  every  case  of 
trespass  qtiare  clausum^fregit,  the  plaintiff  in  his  declaration  neces- 
sarily affirms  a  possession  rightful  as  against  the  defendant  who 
disturbs  it,  in  such  sense  as  to  make  his  entry  unlawful.  It  cannot 
be  affirmed  that  he  knows  anything  of  the  right  or  title  which  may 
be  set  up  against  him,  and  on  which  the  defendant  will  rely ;  the 
language  of  his  declaration  has  its  ascertained  meaning  before  the 
defendant's  case  is  disclosed  by  his  plea ;  and  that  meaning  does 
not  vary  according  to  the  greater  or  less  strength  of  the  defendant's 
title,  though  the  proof  required  to  support  it  may.  If  the  defendant 
turns  out  to  be  a  mere  wrong  doer,  the  plaintiff  has  done  enough  in 
proof  of  a  rightful  possession  when  he  has  proved  the  mere  fact  of 
possession  ;  but  he  must  go  on  further  when  title  is  set  up  against 
him ;  still,  in  both  cases,  all  that  he  does  allege — and  this  he  must 
always  allege — is  the  rightful  possession  against  the  disturber. 
And,  as  this  is  the  case  on  the  plaintiff's  part,  so  on  the  defen- 
dant's,— ^whenever  he  admits  the  fact  of  trespass  in  the  place 
alleged,  and  does  not  excuse  it,  his  defence  must  be  a  denial  of  a 
possession  rightful  as  against  him,  in  any  such  sense  as  to  make 
his  entry  unlawful ;  for,  if  he  does  not,  he  is  an  admitted  trespasser. 
If,  then,  the  rule  had  simply  prevented  the  general  issue  from 
averring  that  denial  of  rightful  possession,  which,  before  the 
framing  thereof,  the  plea  of  ''Not  guilty"  had  included,  I  should 
have  had  no  difficulty  in  saying,  that  whatever  plea  properly 
traversed  the  possession  would  have  let  in  any  evidence  which 
showed  the  rightful  possession  not  in  the  plaintiff,  but  in  the 
defendant  or  any  one  under  whom  he  could  justify.  This  would 
have  been  doing  merely  under  the  substituted  plea  what  had  been 
allowable  under  the  plea  of  **  Not  guilty,"  which  had  been  pro  tanto 
done  away  with ;  and  in  this  view,  the  direction  would  be  clearly 

[  *83i  ]  right.  The  declaration  has  averred  a  possession  rightful  *as 
against  the  defendant.  The  defendant  denies  such  a  possession, 
and  the  evidence  offered  strictly  makes  out  that  denial.     But  this 
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interpretation,  it  is  obvious,  leaves  more  than  half  the  mischief  Jonbs 
which  the  rule  provided  against  unremedied.  The  plaintiff  is  still  chapman. 
left  in  the  dark  as  to  what  case  he  must  prepare  himself  to  meet — 
what  evidence  he  must  bring  to  support  his  possession  ;  and  when 
it  is  considered  that  we  are  dealing  with  a  rule  framed  with  much 
care  by  very  learned  persons,  this  is  a  very  strong  presumption 
against  the  interpretation.  And  further,  if  this  were  all  that  was 
intended,  the  former  part  of  the  rule  might  have  stood  alone: 
nothing  is  gained  by  the  latter.  We  must,  however,  treat  the 
latter  as  added  purposely,  and  as  intended  to  convey  specific 
instruction  to  the  pleader,  and  also  to  further  the  general  object  of 
the  whole  body  of  pleading  rules.  The  preamble  expresses  this 
general  object  to  be,  *'  that  the  several  facts  material  to  the  merits 
of  the  cause  may,  before  the  trial,  be  brought  to  the  notice  of  the 
respective  parties  more  directly  than  heretofore."  This  is  one  of 
the  most  useful  purposes  of  all  special  pleading.  The  variety  of 
defences  which,  before  the  new  rules,  were  covered  even  in  trespass 
quare  clmisum  /regit  by  the  plea  of  "  Not  guilty,"  frustrated  that 
purpose;  and  this  rule  was  clearly  made  to  remedy  the  incon- 
venience. Without  the  latter  half,  something,  no  doubt,  would  have 
been  effected ;  but  still  the  pleader  would  have  been  at  liberty  so  to 
plead  as  to  convey  no  information  to  the  plaintiff,  whether  the 
defendant  meant  to  deny  simply  the  bare  possession,  or,  admitting 
that,  to  set  up  a  superior  title,  and  so  show  that  it  was  not,  against 
him,  a  rightful  possession.  It  seems  to  me,  then,  reasonable  to 
suppose  that  the  framers  of  the  rule  intended  to  go  further,  and  to 
make  their  remedy  complete  by  compelling  the  defendant,  on  the 
face  of  his  pleading,  to  distinguish  between  the  two  defences ;  and 
that  it  is  for  this  purpose  that  they  have  themselves  distinguished 
between  possession  and  right  of  possession,  and  have  declared, 
♦that  whichever  of  these  two  the  defendant  means  to  deny,  he  [  •832  ] 
must  do  so  by  traversing  it  specially ;  that  is,  in  terms  so  as  to 
inform  the  plaintiff  on  which  of  the  two  defences  he  means  by  the 
traverse  to  rely.  The  expression  "  traversed  specially  "  cannot  be 
understood  technically,  as  directing  a  ''special  traverse;"  and  I 
fear  it  must  be  admitted  that  the  language  is  not  so  careful  and 
precise  as  was  to  be  desired.  But  the  meaning  that  I  give  to  the 
whole  sentence  is  quite  consistent  with  the  language,  and  has  the 
merit  at  least  of  effectuating  the  professed  object  of  the  rule,  which 
the  construction  put  on  it  by  the  learned  Judge  not  only  fails  to  do, 
but  makes  the  provision  itself  redundant  and  inoperative.    Without 
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J0NB8        the  provision,  the  pleader  woald,  on  general  principles,  have  done 
Chapman      ^^®  ^^^7  thing  which  the  rule  so  construed  directs  him  to  do.     It 
may  be  said  that  I  restrain  the  full  natural  meaning  of  the  plea  of 
''  not  possessed/*  by  restricting  it  to  a  denial  of  the  bare  possession ; 
and  I  admit  that  I  do  so,  and  that  the  position  would  be  difficult  to 
maintain,  if  tried  simply  by  the  ordinary  rules  of  special  pleading ; 
but  the  new  rules  were  framed  purposely  to  modify  those ;  in  the 
first  half  of  the  sentence,  as  I  have  before  observed,  this  very  rule 
restricts  the  full  natural  meaning  of  *'  Not  guilty.'*    It  cannot  be 
denied,  that  if  in  terms  it  had  gone  on  to  restrict  also  the  meaning 
of  ''  not  possessed/*  the  framers  might  have  done  so  consistently 
with  their  general  purpose,  and  the  course  pursued  in  other  parts 
of  what  I  may  call  their  code.     There  is,  therefore,  no  objection 
a  prioii  to  my  interpretation.     The  only  question  is,  whether  the 
words  bear  it. 

Upon  full  consideration,  I  think  they  do.  It  is  to  be  understood 
that  we  are  dealing  with  language  which  can  neither  be  interpreted 
technically  nor  literally.  Two  things  are  mentioned  as  distinct 
and  different,  which  may  be  admitted  or  denied.  The  defendant  is 
at  liberty  to  deny  both  or  either ;  but  it  is  just  that  the  plaintiff 
should  know  whether  he  intends  to  deny  both,  or,  if  not,  which. 
[  *838  ]  The  *rule  is,  that,  if  he  intends  to  deny  either,  he  must  traverse  it 
specially.  Those  words,  it  seems  to  me,  may  well  mean,  that  he 
must  deny  specifically  in  terms  that  which  he  calls  on  the  plaintiff 
to  prove ;  and  I  think  it  unreasonable  to  suppose  the  meaning  to 
be,  that  he  may  traverse  in  such  terms  as  leaves  it  uncertain 
whether  he  means  to  deny  one  or  both,  and  which,  if  only  one,  of 
the  things  alleged. 
I  therefore  think  the  direction  of  the  learned  Judge  was  wrong. 

Pattbson,  J.,  said: 

I  did  not  hear  the  case  argued ;  but  I  have  had  a  communication 
with  the  Lord  Chief  Justice  Wilbb  upon  the  matter,  and  he  has 
stated  to  me  what  his  opinion  is ;  and  I  will  now  read  it :  ''I  am 
of  opinion  that  the  judgment  in  this  case  ought  to  be  affirmed ; 
and  as  the  grounds  on  which  that  opinion  rests  are  clearly  stated 
in  the  judgment  of  my  learned  brother  Williams,  I  do  not  think  it 
necessary  to  say  more  than  to  refer  to  that  judgment." 

Judgment  affinned. 
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4. Tenant  by  eleg-it — Bight  to  distrain  without  attorn- 
ment.    Lhyd  V.  Daviea 509 

5.  Lease — Proviso  for  resumption  of  any  part  of  land  by  lessor 

on  notice  and  payment  of  compensation  for  improvements — Notice  by 
lessor  to  resume  whole  of  land  leased  —  Power  to  take  possession 
— Compensation — Payment — Condition  precedent — Ejectment.  Doe  d. 
Gardner  v.  Kennard 276 

6.  Corporation — Dean    and    Chapter — Statutory   power  to 

grant  building*  leases — Omission  of  covenant  to  build— Acceptance  of 
rent— Implied  tenancy— Acquiescence— Presumption.  Doe  d.  Pennington 
V.  Taniere 450 

And  see  County  Court. 

LANDS  CLAUSES  ACTS— 1.  Compulsory  power  to  take  lands- 
Notice  to  purchase  part  of  premises — Requirement  by  vendor  that 
whole  of  property  be  taken.    R,  v.  London  and  South-  JVeatern  Rail,  Co.    427 

2.  Compensation — Arbitration — Award,validityof— Price  of  land 

and  compensation  for  severance — Gross  assessment — Principle  of  com- 
pensation— Appointment  of  umpire — Delay.    In  re  Bradshaw   .  349 

3. Award  of  umpire — Omission  to  state  nature  of 

interest  of  claimant's  claim  of  right  to  renewal  of  leasehold  interest 
adjudicated  upon.     In  re  North  Staffordshire  Rail.  Co.  and  Landor  and  Others 

589 

4. Requisition    to    purchase    lands    severed    by 

railway — ^Award  of  entire  sum  for  lands  required  by  Company  and 
severed  pieces  referred  to  in  owner's  requisition — No  valid  submission 
in  respect  of  extra  lands.     In  re  North  Staffordshire  Rail.  Co.  and  Wood    596 

5.  Possession  of  lands — Railway  Company — Lands  in  possession 

of  receiver — Proceedings  instituted  for  possession  without  leave  of  the 
Court — Injunction.     Tink  v,  Rundle 139 

6.  Investment    of  purchase-money  • 

Vexatious  application— Costs.     See  Costs. 


-  Application    to   Court  — 


LAND  TAX — Redemption  of — ^Repayment  of  redemption  money. 
See  Estate,  2. 

LETTER — Evidence  of  date.     See  Evidence,  7. 

LIBEL.    See  Defamation. 

LIICITATIONS  (STATUTE  OF).     See  Husband  and  Wife,  3. 

LUNACY — 1.  Commission— Supposed  lunatic  residing  abroad  and 
having  no  residence  in  England — Commission  ordered  to  be  executed 
in  Middlesex— Practice  and  procedure  on  commissions  of  lunacy — 
Commission  for  examination  of  witnesses  abroad.     Re  Wehh     .  38 

LUNACY — 2.  Commission — Creditor — Caveat— Notice.  Re  Bitshnvll    45 
3.  Petition— Stranger — Next  of  kin.     Re  Bedell        .        ,      46 
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LUNACY — 4.  CommiBsion — Petition — Party  most  likely  to  be  instru- 
mental in  obtaining*  object  of  commission  ^ould  have  carriag^e  of  it. 
Re  Grem 46 

5.   Committee  —  Appointment    of  —  Stranger    not    generally 

appointed  where  lunatic  has  relations.     Re  Watkins  .  .        11 

"^—^6.  Natural  daughter  residing  with  lunatic — Liberty  to  brinfr  in 
propjnal  for  appointment  of  committee  of  person  and  of  estate.    Be  Webb 

31 

7.  Next  of  kin — Proposals — Notices — Order  for  liberty  to 

bring  in  proposals  for  committee,  person  and  estate  not  necessary  in 
case  of  next  of  kin.     Re  Howell 34 

8.  No  next  of  kin— Attorney-General  must  have  notice  of 

proceedings  subsequent  to  return  of  injunction.     Re  Early       .         .       35 

9.  Excess  of  authority  in  expenditure  of  money — Costs  of 

additional  reference  payable  by  committee.     Re  Langham         .         .       13 

10.  Order  shown  by  evidence  to  be  expedient  will  be   made 

without  amendment  of  petition.     Re  Stair 12 

11.  Lunatic     illegitimate  —  Natural    daughter    residing     with 

lunatic — Residuary  legatee  under  lunatic's  will — Notice  of  and  liberty 
to  attend  proceedings.    Re  Webb 31 

12.  Payment  of  liability  not  ordered  until  Court  satisfied  that 

sufficient  income  would  remain  for  maintenance.     Re  Adey  12 

13. Account — Inspection — Heir-at-law — Inspection  of  heir« 

at-law's  accounts  by  next  of  kin.    Re  Cranmer 34 

14.  Security  for  return  of  lunatic,  where  he  is  permitted  to  go 

out  of  jurisdiction,  must  be  such  as  is  available  in  Courts  of  this  country. 
Re  Stair 12 

15.  Maintenance —Lunatic  wife — Separate  estate — Husband  not 

of  ability  to  maintain  wife — Part  maintenance — Bepajrment  out  of 
capital — Order  as  to  future  maintenance— Surplus  income  payable  to 
husband  until  money  advanced  by  part  maintenance  repaid.  Edwards 
V.  Abrey      .         .         .' 46 

16.   Pauper  lunatic — Order  of  removal — Residence  in  another 

parish — Jurisdiction  by  justices.     See  Poor  Law,  9. 

17.  Contract  of  lunatic — ^Annidty — Capacity  to  contract.     Ste 

Contract,  2. 

MALICIOUS  PROSECUTION  — Indictment  for  perjury  — Probable 
cause— Belief— Inference  of  malice — Evidence— Pleading — Direction  to 
jury.     Uaddrich  v.  HesUtp 285 

MASTER  AND  SERVANT— Infant— Void  contract.     See  Infant,  1. 

MINE— Damage  to  adjoining  mine— Excavation— Flow  of  water- 
Consequential  injury — Damages.     See  Trespass,  1. 

MORTGAGE— 1.  Foreclosure— Transfer  pending  suit— Insolvency  of 
transferee — Assignees  in  bankruptcy — Parties— Costs.     Colea  v.  Forrest 

207 

2.  West  India  estate— Manager  and  decree  for  sale  obtained  in 

English  Court — Removal  of  sequestration — Mortgagee  ordered  to  give 
consent  required  by  colonial  Court.     Willink  v.  Bentinck     ...      20 

NEGLIGENCE— Contributory  negligence— Danger  caused  by  defen- 
dant's negligence — Obvious  danger — Choice  of  risks — Evidence— Ques- 
tion for  jury.     Clayard  v.  Dethick 305 

And  see  Trespass. 
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likely  to  bticr.      PABTITION—Allotmenta— Inclosure  Act— Tenants  in  common.     See 

U7e  einiifis:  Common*. 

•er  not  ntflil      PARTNERSHIP — 1.  BiBsolution  —  Partner  becoming  insane -^Pro- 

^      vision  in  articles  for  event  of  severe  illness — ^Accounts  to  be  made  up 

and  stock  valued — Date  on  which  partnership  determinable.     Bayshaw 

ibertytoba?.  y.  Parker 198 

0  es  te.    f        2.  Powers  of  majority— Change  in  nature  of  business — Majority 

have  no  right  to  coerce  minority  to  embark  in  trade  outside  scope  of 
ier  for  libeitj  usual  business  or  to  quit  the  firm.  Natmch  v.  Irving ....  54 
notnecenan 

3.  Banker — Account  opened    by  partner    in    his  own  name  — 

Privity  of  contract.     Ste  Contract,  4. 

t  hft7e  notis 

^1,,     .    .  4.  Bill  of  costs— Taxation — Right  of  two  partners  to  order  for 

taxation  after  judgment  against  third  partner  in  respect  of  same  bill. 
money-Co*     ,see  Solicitor,  4. 

rjl^gj         PATENT— Infringement  — Validity— Sufficiency  of  specification  — 
Process  of  manufacture — Necessary  ingredients.     Stevens  v.  Keathiy    777 

residing  r;  PBRPBTTTITY.     See  Will,  3. 

ofandiite^ 

PLEADING.     See  Sheriff,  1 ;  Trespass. 

sstisfied  poOR  LAW— 1.  Removal  of  pauper— Order  of  justices— Residence 

'     •  in  parish  for  five  years— Relief  within  five  years— Poor  Removal  Act, 

»/.tiflno/kff  1846  (9  &  10  Vict.  c.   66),  s.  1.     R.  v.  Inhabitania  of  Harrow-on-the-IIiU 

^"         ■  219 

2. Form  of  order  —  Interruption  of  residence  — 

initted  ^l       Removal  under  former  order — Intention  to  return — Poor  Removal  Act, 
tiif  coo2»!        1846.     R.  v.  Inhabitanta  of  Halifax 221 

.  3. Animus  revertendi  is  a  question  of  fact  to  be 

lusbind^  determined  by  the  Sessions.    R,  v.  Inhabitants  of  Tacofnestone     .        .     238 
aent  ont  - 

partble'^  4. Continuous    residence    as  wife    and  widow — 

A    f-'  Appeal — Poor  Removal  Act,  1846.     R.  v.  Inhabitants  of  Olossop .         .     225 

5. Interruption  of  residence — Temporary  absence 

-    onotii-'         — Tenancy  of  house  in  first  parish  not  interrupted.     R,  v.  Inhabitants  of 
^^  Seend 227 

6.  Order  of  removal— ^Husband  and  wife— Children— Deser- 

^^  tion  by  husband  who  had  not  resided  for  five  years— Construction  of 

Poor  Removal  Act,  1846,  s.  1.     R,  y.  Inhabitants  of  St.  Ebbe's  .     230 

froy^^  '^' Conviction  of  husband  for  felony — Break    in 

actios  ^'         husband's  residence — Examination  of  pauper,  defect  in — ^Evidence — 
.  '^-  Appeal.     R,  v.  Inhabitants  of  Pott  Shrigley 233 

J  j.  8. Incorporated  parishes— City — Place  '<  maintaining 

^'  '  its  own  poor  "—Construction  of  4  &  5  Will.  IV.  c.  76,  s.  109  ;  0  &  10 

-t^r-  Vict.  c.  66,  s.  1.     R.  v.  Inhabitants  of  Fomcett  St.  Mary  ....     240 

9. Lunatic — Residence  in  parish  other  than  that  in 

V  which  asylum  situate— Jurisdiction  of  justices.      R.  v.  Inhabitants   of 

e»^^^  Leaden  Roothing 24G 

;Xu  10. Break    in    residence  —  Removal    to   another 

'^  parish — Jurisdiction  of  justice  to  order  removal  of  lunatic  as  ordinary 

0*^.  pauper.     R.y.  Inhabitants  of  Bamsley      . 254 

?  P^ 

^'  11.  Rating — ^Property  rateable — ^Rent-charge  in  lieu  of  tithes — 

Commutation  under  Inclosure  Act.     Reg,  v.  Shaw        ....     298 

.jjgi.  12.  Distress  for  rates  —  Commitment  for  non-payment — 

;iU              Illegal  warrant — ^Trespass— False   imprisonment— Damages.     Clark  v. 
Woods 632 
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POWJBB— lieaaing — ^Invalid  lease— lioase  not  referrixig  to  power — I  BE' 
Eljectmexit — Title  of  plaintiff  in  ejectment — Setoppel — Evidence.     I>oe  d.  r 
L<yrd  Eyremont  v.  Lanydon 389 

PBACTICE — 1.  New  trial — Misdirection — Jury  wrongly  directed  as 
to  definition   of  word  in   Act  of  Parliament.      Elliott  y.   South    Z>evf*H   I  ^ 
Hail.  Co.      .         ,- 7a4    T^.J 

2.  Pauper  plaintiff— Release  of  action— Action  settled  without    ""^ 

solicitor's  knowledge — Fair  and  reasonable  arrangement — Application 
by  solicitor  to  set  aside  release.     Jonea  v.  Bonner        ....     586 

3.  Trial— Several  defendants  appearing  by  same  counsel — Si^lit 

to* address  jury — Discretion  of  Judge.     Nicholson  y,  Brooke  .     579 

4.  Contempt  of  Court.    See  Contempt  of  Court. 

5.  Parties — Marriage  settlement — Suit  for  execution  of  trusts  of        ^ 

settlement.    See  Settlement  (Marriage),  1 . 

PRINCIPAL  ANB  AGENT— 1.  Contract— Charter-party— Execution 
— Parties — Agent  described  as  principal.     Humble  v.  Hunter  •     291 

2.  Agent  —  Continuing  authority  —  Husband  and  wife  — 

Reputed  wife  —  Work  done   at  request  of   wife  —  Notice  —  Conduct 
inducing  belief  in  continuing  authority.    Ryan  \.  Sams    .        .        .     ;512 

3. Sale    of   horse  —  Contract  rescinded    for   fraud  — 

Principal  ignorant  of  fraud — ^Action  by  agent  for  keep  of  horse — Price 
— Set-off— Money  had  and  received.    Murray  v.  Mann  .     686 

4.  Broker — Shares — Account  stated— Deposit — Set-off.  See  Stocks 

and  Shares,  1. 

PRINCIPAL  AND  SXTRETY  —  Discharge  of  surety  —  Co-sureties — 
Promissory  note  given  to  one  co-surety  for  amount  of  bond  debt — 
Intention  —  Collateral  security  —  Contribution  between  co-sureties. 
Done  V.  Walley 577 

PROBATE — Recall  of.     See  Receiver. 

PUBLIC  OPFICER— Trespass— Naval  officer — Performance  of  duty — 
Destruction  of  property— Liberation  of  slaves — Ratification  by  Secre- 
tary of  State — Prior  command — Act  of  State.    Buron  v.  Denman  554 

RAILWAY  COMPANY— 1.  Directors— Power  to  guarantee  or  engage 
in  other  undertakings— Injunction — ^Parties — Right  of  shareholder  to 
sue  on  behalf  of  himself  and  others — Observations  as  to  extent  of 
powers  given  by  Railway  Acts.     Colman  v.  Eastern  Counties  Bail,  Co,       78 

2.  Construction  of  railway — Agreement — Recital— Plan— State- 
ment that  Company  desired  to  purchase  land  for  construction  'of  line 
according  to  plan  and  section  deposited  with  parish  clerk — Whether 
Company  bound  by  recital.    Breynton  v.  L,  &  N.  W,  Bail.  Co.      .        .      35 

3.  Lands  Clauses  Acts — Lands  in  possession  of  receiver — Injunc- 
tion.   See  Lands  Clauses  Acts,  5. 

4.  Railways  Clauses  Consolidation  Act — Meaning  of  ' '  town."    See 

Statute,  2. 

RECEIVER — Probate— Suit  in  Ecclesiastical  Court  to  recall  probate. 
Newton  v.  Bicketts 192 
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)ma^t6]i^       RBVENUB— 1.  Assessed  taxes— Assessment  — Bight  of  appeal— 
BrofcBtt      Horse  dealer.    Allen  Y.Sharp 621 


2.  Stamp  duty— Conveyance— Sale  of  goods,  stock-in-trade  and 

fixtures — Ad  valorem  stamp.    Hors/all  v.  Hey 782 

SAIjE  of  OOODS— 1.  Contract — Sale  on  credit— Goods  ordered  by 
'  '  letter — No  time  mentioned  for  payment — Parol  evidence  to  show  that 
tiled  7"     ^oi>dB  were  supplied  on  credit,    Lockett  ▼.  Micklin       ....    502 

ttt-ijjpL  2.  When  property  passes  —  Delivery — Bill  of  lading — Indorse- 

•     -  ment — ^Agent — Appropriation  of  goods — Tender.     Wait  v.  Baker    .     469 

:oaiL5d-I  3.  Sale  by  sample — Tobacco— Action  for  price — Evidence  admis- 

sible to  show  usage  of  tobacco  trade.     Syers  y.  Jonm  .515 

4.  Stoppage  in  transitu — ^Unpaid  sellers — Property  in  goods — 

I>elivery  on  board  ship— Bill  of  lading — Pledge  to  third  parties  for 
^^Qf^j-,       value — Bankruptcy  of  buyers.     Van  Casteel  y.  Booker  .        .  .     729 

SCHOOL  —  Management  —  Construction  of  college  statutes  —  Visita- 
_j^^ ,         torial  authority — Jurisdiction.     See  Jurisdiction,  2. 


SET-OFF — Broker  —  Shares  —  Deposit  —  Mistake.     See    Stocks    and 
43^  r:         Sliares,  1. 

-^'^  SETTLEMENT  (MATWTAQE)— 1.  Ante-nuptial  agreement— XTlti- 

mate  limitation  in  default  of  children  to  next  of  kin  of  wife  —  No 

^  child  of  marriage — Suit  for  execution  of  agreement — Parties — Wife's 

^     ^  next  of  kin  need  not  be  added.    Fowler  y.  James         ....       23 

2.  Construction — No   express    gift    to    children   in    default    of 

appointment — Children's  right  to  fund  where  no  appointment.    Fenwick 
V.  Oreenwell 154 

3.  Covenant — Portion  or  fortune — ^Agreement  to  pay  equal 

amounts — Debt.    See  Covenant,  3. 


..S:^ 


SHERIFF — 1.  Action  against — Excessive  distress— Sale  of  goods  at 
undervalue — Pleading — New  trial — Verdict  against  evidence.  Oatvler 
▼.  Chaplin 682 

2.  Fees— Bailiff— Employment  by  solicitor  to  issue  execution— 

liiability  of  solicitor  for  fees.    Maile  y.  Mann 699 

3.  Goods  in  custody  of— Sale— Ctoods  not  removed  by  buyer — 

Distraint  by  landlord.    See  Landlord  and  Tenant,  2. 

SHIP  AND  SHIPPING— 1.  Sale  of  ship— Transfer— Bill  of  sale— 
Registration — ^Vessel  under  fifteen  tons  burthen.     Benyon  y.  Creeewell 

439 

2.  Ferry  boat  —  Construction  of  Act — << Burthen"  —  Register 

measurement  or  carrying  capacity.     See  Ferry. 

3.  Charter-party — Execution— Agent — Evidence.    See  Principal 

and  Agent,  1. 

SLANDER.    See  Defamation. 

SLAVE  TRADE.    See  Public  Officer. 

SOLICITOR— 1.  CosU— XTncertiflcated  solicitor— Costs  for  business 
not  having  reference  to  proceedings  in  Court.    Richards  y.  Lord  Snffidd 

702 

2.  Solicitor-trustee— Business  transacted  by  firm— Out-of- 
pocket  costs  only  allowed.     Christophers  y.  Wliite  .  .191 

R.R. — ^VOL.  LXXVI.  52 
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SOLICITOB — 3.  Taxation  of  costs  —  Delay  —  Application  fomrtaen 
months  after  delivery — Special  circumstances — Promissory  note  coupled 
with  signed  memorandum  of  settlement,  whether  amounting  to  pay- 
ment.    In  re  Harper  and  Parry  Joftes 127        « 

4.  Solicitor  employed  by  three  partners — Action  and  judg-       \ 

ment  against  one — Right  of  other  partners  to  order  for  taxation — 
Taxing  Masters — Jurisdiction  to  determine  questions  of  retainer.     In 

re  Hair ^^^        I 

5.  Payment  under  protest — Sight  to  order  for  taxation        ' 

after  payment — Legal  effect  of  "protest" — Mortgagor  and  mortgagee.        I 
In  re  Harrison 9q 

6. Trustee — Payment  of  trustee's. bill  by  solicitor  to 

cestui  que  trust — Protest—Subsequent  petition  for  taxation  by  ceotni 
que  trust— Qeneral  rule  that  paid  bill  cannot  be  taxed.    In  re  Neate     1 10        . 

7.  Iiiability — Employment  of  sheriff's  bailiff— Issue  of  execution        I 

— Personal  liability  of  solicitor  for  fees.    Maile  v.  Matin  .        .        .     699 

8.  Costs — Lien — Production  of  documents.    See  Discovery,  3. 

And  see  Practice,  2. 

STAMP  DUTY.    See  Revenue,  2. 

STATUTE— 1.  Construction— Rule  of  construction  that  no  statute  is 
to  have  a  retrospect  beyond  its  commencement.    Moon  v.  Durdeti    .    479 

2.  '^  Town,"   meaning  of  word  in  Railways  Clauses  Con-         | 

solidation  Act,  1845  (8  &  9  Vict.  c.  20),  s.  11.     Elliott  y.  South  Devon 
RaU.  Co 764 

3.  Construction  of  private  Act.     See  TeTTj, 

STATTJTES— 4  &  5  Will.  IV.  c.  76,  s.  109.    See  Poor  Law,  8. 

1  &  2  Vict.   c.  106  (Pluralities  Act,   1888)  ss.  54,  58.      See 

Ecclesiastical  Law,  2. 

5  &  6  Vict.  c.  45  (Copyright  Act,  1842),  ss.  20,  21.  See  Copy- 
right. 

8  &  9  Vict.  c.  20  (Bailways  Clauses  Consolidation  Act,  1845), 

s.  11.    See  Statute.  I 

8  &  9  Vict.  c.  109  (Gaming  Act,  1845),  s.  18.    See  Gaming. 

9  &  10   Vict.    c.    66    (Poor   Bemoval    Act,   1846).      Set   1?oot        I 

Law,  1—10.  I 

STOCKS  AND  SHARES— 1.  Purchase  and  sale  of  railway  shares- 
Broker — Account  stated — Mistake — Premium — ^Deposit — Omission  to 
charge— Set-off— Estoppel.    Daila  y.  Lloyd 338 

2.  Omission  of  buyer  to  pay  for  shares  within  given  time — 

Be-sale — Notice — Custom — Bules    of    Stock   Exchange — Money   pcdd. 
Pollock  v.  Stables 419 

TRADE  NAME  —  Infringement  —  Medicine— Trade  label  —  Use  of 
plaintiff's  name  and  testimonials — Unfair  competition — Injunction. 
Franks  v.   Weaver 132 

TRESPASS— 1.  Damage  to  mine — Wrongful  excavation  into  almoin- 
ing  mine — Flow  of  water — Consequential  ii^ury— Olontinuing  damage — 
Measure  of  damages — Pleading — Former  recovery  under  arbitration 
proceedings — Estoppel.     Ciegg  y.  Dearden 360 

2.  QxL,    cl.    fr. — Pleading— Title  to  land — Defendant  may 

show  title  in  himself  or  some  other  person  under  whose  authority  he 
claims  to  have  acted.    Jones  y.  Chapman 794 
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jpiaite:  TBTTST — 1.  Breach  of  trust— Laches— Tnistees—Penonal  liability  for 

tiocT-        consequences  of  neglect  to  enforce  cbvenant  contained  in  marriage 
i2cs!Z(         settlement — Indemnity  clause.    Fenwick  v.  Qreenwtll  .  .154 

2.  Employment  of  trust  funds  in  trade — Account  of  profits — 

-iCLT.c        Acquiescence— Condition  that  beneficiary  should  not  dispute  adminis" 
\iii7.'Ji        tration  of  will — Lapse  of  time.    Eggy,Dtvty 170 

3.  Marriage  settlement — Assignment  of  debt — Trust  to  call 

in  and  invest  debt  on  request — Payment  to  husband — Notice — Liability 

k'  ^  -         of  debtor  and  trustees — Litigation  between  cestui  que  trust.    Andrews  v. 
azisr.  Bom/Uld 188 

4.  Costs  —  Solicitor- trustee  —  Business   transacted   by  firm  of 

br  f--  which  trustee  a  member — Business  done  by  partner — Trustees  allowed 

r;::"  out-of-pocket  expenses  only.     Christophers  y,  IVhite  .191 

d.  Trustee  acting  as  solicitor  for  one  litigant— Production  of 

z^bTiT  documents.    See  Discovery,  2. 

VSNDO&  AND  PXJBCHASER— 1.  Contract  —  Contract  made   after 

'^  *'  passing  of  local  Inclosure  Act — Allotment  subsequent  to  contract  in 

respect  of  land  comprised  in  sale — Whether  included  in  contract.     Fife 

V.  Clayton 27 

2.  Conveyance— Recital — Tender  of  deed   for  execution — 
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Abbott 81 

7.  Title — Sufficiency  of  abstract — Objections  to  title — ^Waiver — 

Delay — Objection  not  taken  within  time — Bescission  of  contract — 
Hecovery  of  deposit — Money  had  and  received — Purchaser  in  posses- 
aion.    Bluckbum  y.  Smith 785 

8.  Title — ^Delay — Sale  by  Court — Interest,  relief  firom  payment 

of— Purchaser  must  apply  for  leave  to  pay  purchase-money  into  Court. 
Bindle  y.  Dakins 29 

9.  Estate  of  trustees — Devise — Power  of  sale — ^Disclaimer 

by  one  trustee — Sale  by  surviving  trustee.     Watson  y.  Pearson  .  689 

WILL — 1.  Abatement — Specific  personal  legatees  and  devisees  of 
realty — Contribution  for  payment  of  debts — Bxpress  direction  that 
personalty  is  to  exonerate  real  estate.    Bateman  y.  Hotchkin  .165 

2.  Accumulation — Trust  to  accumulate  for  payment  of  mortgage 
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WILL — 4.  Construction — ^Annuity — Gift  of  annuity  in  case  annuitant 
should  be  declared  incapable  of  manag^infir  her  own  affairs.  Winihrop  v. 
WMhrop 2 

5.  Devise  —  Trusts  —  Estate — **  Share  and  share  alike"— 

Tenancy  in  common  or  joint  tenancy .    Moore  y,  C leghorn  ,  .160 

6. Charge  of  debts  —  Devise  of  real  estate   upon  trust 

subject  to  payment  of  debts  and  legacies — Subsequent  gift  of  residue 
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Distribution  per  capita  or  per  stirpes — ''  Their  "  construed  several  and 
respective.     Willes  v.  Douglas 87 

9.  Direction  —  Children — Daughters  —  Share  of  residue — 

Direction  to  settle — Money  to  be  placed  in  hands  of  trustees  and  settled 
for  sole  use  of  daughters  and  their  issue — Absolute  gift.  Samuel  v. 
Samuel 36 

10.  Legacy — ^Mistake— Error  in  name  and  sex  of  legatee — 

Illegitimate  child — Parol  evidence.    Bgall  y.  Hannam  .  201 
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— Distinction  between  absolute  bequest  with  subsequent  gift  in  dero- 
gation and  limited  bequest  followed  by  subsequent  restricted  gift  over. 
Scawin  y.  WaUon 115 

12. Conversion — Stock — Life  interest — ^Enjoyment  in 

specie.     Hubbard  y.  Young IIS 

18. Gift  by  implication — Codicil  giving  legacy  "  in 

addition  to  £1,500  which  I  have  before  bequeathed  to  him  " — ^£1,000 
only  bequeathed  by  will  and  former  codicil — Gift  by  implication  of 
larger  sum.     Jordan  y.  Foriescue 121 

14.  Erroneous  recital  that  wife  entitled  under 

marriage  settlement  to  certain  sum — Gift  of  annuity  sufficient  to  raise 
wife's  income  to  £2,000 — ^Wife's  right  to  have  income  made  up  to 
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of  one  trustee — Title.     WaUon  y.  Pearson 689 

16.  What   passes   under   will — ^Books —General   intention  that 

house  should  be  kept  up  for  use  of  testator's  family.  Ouseley  v. 
AnstrviJier 175 

17.  Canal    shares  —  Whether  passing  under    bequest    of 

property  vested  in  <<  bonds  or  securities."    HudUston  y.  Ootddshury  .    204 

WOBDS— "Burthen."    iSec  Perry. 

"Securities."    See  Will,  17. 

"  Their."    See  Will,  8. 

"  Town."    See  Statute,  2. 
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